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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
• every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
• the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
• every Marshalled List of amendments from Stages 2 and 3; 
• every Groupings list from Stages 2 and 3; 
• the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

• the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
• the Official Report of Stage 2 committee consideration; 
• the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  An exception is the Groupings of 
Amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original document to assist members during actual proceedings but is 
omitted here as the text of the amendments is already contained in the Marshalled 
Lists of Amendments for Stage 2 and Stage 3).   
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 
• Introduction, followed by publication of the Bill and its accompanying documents; 
• Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

• Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 



  

 

• Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 
 
The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The Justice 2 Committee issued a call for written evidence at Stage 1 and received 
around 630 written submissions.  Submissions from those who gave oral evidence to 
the Committee are included in the Stage 1 Report. The written submissions not 
included in the Stage 1 Report are included in this volume after the report. 
  
The Finance Committee reported to the Justice 2 Committee on the Bill at Stage 1.  
The Finance Committee report is included in Annex A of the Stage 1 Report.  
However, the minutes and the oral evidence for the Finance Committee meetings 
were not included in that report, and they are therefore included in this volume after 
the report. 
 
Stage 2 of this Bill was the first occasion on which an amendment triggered the 
requirement for a Financial Resolution under Rule 9.12.6. An Extract from the 
Minutes of the Parliament for the meeting at which the Resolution was agreed to is 
included in this volume. 
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Legal Profession and Legal Aid (Scotland) Bill 1
Part 1—The Scottish Legal Complaints Commission 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 56-EN.  A Policy Memorandum is printed separately as SP Bill 56-PM. 

Legal Profession and Legal Aid (Scotland) 
Bill

[AS INTRODUCED] 

An Act of the Scottish Parliament to establish the Scottish Legal Complaints Commission; to 
make provision as regards complaints against members of the legal profession in Scotland and 
other matters concerning the regulation of that profession; to make provision in connection with 
the administration of the Scottish Legal Aid Fund, including a register of advisers in connection 
with advice and assistance; and for connected purposes.  5

10

15

20

PART 1

THE SCOTTISH LEGAL COMPLAINTS COMMISSION

Establishment

1 The Scottish Legal Complaints Commission
(1) There is established a body to be known as the Scottish Legal Complaints Commission 

(referred to in this Act as “the Commission”). 

(2) Schedule 1 makes further provision about the status, constitution, proceedings etc. of the 
Commission. 

Conduct or services complaints against practitioners 

2 Receipt of complaints: preliminary steps
(1) Where the Commission receives a complaint by or on behalf of any person having an 

interest—

(a) suggesting any of the following conduct by a practitioner— 

(i) professional misconduct; 

(ii) unsatisfactory professional conduct, 

(a complaint suggesting any such category of conduct being referred to in this Part 
as a “conduct complaint”); 

SP Bill 56 Session 2 (2006) 
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2 Legal Profession and Legal Aid (Scotland) Bill 
Part 1—The Scottish Legal Complaints Commission 

(b) suggesting that professional services provided by a practitioner in connection with 
any matter in which the practitioner has been instructed by a client were 
inadequate (referred to in this Part as a “services complaint”), 

it must, subject to section 3 and any provision in rules made under section 23(1) as to 
eligibility for making complaints, take the preliminary steps mentioned in subsection 
(2).
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(2) The preliminary steps are— 

(a) to determine whether or not the complaint is frivolous or vexatious; 

(b) where the Commission determines that the complaint is either or both of these 
things, to— 

(i) reject the complaint; 

(ii) give notice in writing to the complainer and the practitioner that it has 
rejected the complaint as frivolous or vexatious (or both). 

(3) For the purposes of subsection (1)(b), the reference in subsection (1) to “any person 
having an interest” means any person who appears to the Commission to have been 
directly affected by the suggested inadequate professional services. 

3 Complaint not made timeously or made prematurely 
(1) Where a complaint referred to in section 2(1) is not made timeously, the Commission is 

not to take the preliminary steps referred to in section 2(2) in relation to it, and is not to 
take any further action under any other provision of this Part (except this section), in 
relation to it. 

(2) Where a complaint referred to in section 2(1) is made prematurely, the Commission 
need not take the preliminary steps referred to in section 2(2) in relation to it, and need 
not take any further action under any other provision of this Part (except this section), in 
relation to it. 

(3) For the purposes of subsection (1), a complaint is not made timeously where— 

(a) rules made under section 23(1) fix time limits for the making of complaints; 

(b) the complaint is made after the expiry of the time limit applicable to it; 

(c) the Commission does not extend the time limit in accordance with the rules. 

(4) For the purposes of subsection (2), a complaint is made prematurely where— 

(a) the complainer has not previously communicated the substance of it to the 
practitioner, the practitioner’s firm or, as the case may be, where the practitioner 
is an employee of another practitioner that other practitioner (referred to in this 
Part as the “employing practitioner”) and given the practitioner, the firm or the 
employing practitioner what the Commission considers is a reasonable 
opportunity to deal with it; 

(b) rules made under section 23(1) either— 

(i) do not provide for circumstances in which the Commission will take the 
steps and further action referred to in that subsection; or 

(ii) do provide for such circumstances but none is applicable in relation to the 
complaint. 

6
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(5) Where the circumstances referred to in subsection (1) or (2) apply, the Commission 
must give notice in writing to the complainer and practitioner to that effect. 

(6) Where the circumstances referred to in subsection (2) apply, notice under subsection (5) 
must specify whether or not the Commission is proceeding to take the preliminary steps 
referred to in section 2(2). 5
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4 Determining nature of complaint
(1) Where the Commission proceeds to determine under section 2(2) whether a complaint is 

frivolous or vexatious and determines that it is neither, it must determine whether the 
complaint constitutes— 

(a) a conduct complaint; 

(b) a services complaint, 

including whether (and if so to what extent) the complaint constitutes separate 
complaints falling within more than one of these categories and if so which of the 
categories.

(2) Where it appears to the Commission that the complaint may constitute both— 

(a) a conduct complaint; and 

(b) a separate services complaint, 

it must consult, co-operate and liaise with the relevant professional organisation and 
have regard to any views expressed by the organisation on the matter before making a 
determination under subsection (1) as respects the complaint. 

5 Complaint determined to be conduct complaint
Where, or to the extent that, the Commission determines under section 4(1) that a 
complaint is a conduct complaint, it must— 

(a) remit the complaint to the relevant professional organisation to deal with (and 
give to the organisation any material which accompanies the conduct complaint);  

(b) give notice in writing to the complainer and the practitioner by sending to each of 
them a copy of the determination and specifying— 

(i) that the conduct complaint is being remitted under this section for 
investigation and determination by the relevant professional organisation; 

(ii) the relevant professional organisation to which it is being remitted; 

(iii) that the relevant professional organisation is under a duty under this Act to 
deal with the conduct complaint. 

6 Services complaint: notice and local resolution or mediation 

(1) Where, or to the extent that, the Commission determines under section 4(1) that a 
complaint is a services complaint, it must give notice in writing to the complainer and 
the practitioner by sending to each of them a copy of the determination. 

(2) Where the Commission considers that either— 

(a) the complaint has been made prematurely (within the meaning of section 3(4)); or 

7



4 Legal Profession and Legal Aid (Scotland) Bill 
Part 1—The Scottish Legal Complaints Commission 

(b) the practitioner, the practitioner’s firm or the employing practitioner has made no 
attempt, or an insufficient attempt, to achieve a negotiated settlement with the 
complainer, 

the Commission may, by notice in writing to the complainer and the practitioner refer 
the complaint back to the practitioner, the practitioner’s firm or, as the case may be, the 
employing practitioner requesting that the practitioner, the firm or the employing 
practitioner attempt to achieve such a settlement. 
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(3) Where the Commission refers a complaint back to the practitioner, the practitioner’s 
firm or the employing practitioner under subsection (2), it may, by notice in writing, 
require the practitioner, the firm or the employing practitioner to give, before the end of 
such period being not less than 21 days as the notice specifies, an account and 
explanation of the steps which the practitioner, firm or employing practitioner has taken 
to attempt to achieve a negotiated settlement. 

(4) Where the Commission considers it appropriate to do so, it may, by notice in writing to 
the complainer and the practitioner, offer to mediate in relation to the complaint. 

(5) The Commission may enter into mediation in relation to a complaint only if both the 
complainer and the practitioner accept the offer made under subsection (4). 

(6) The Commission may discontinue mediation in relation to a complaint; and if it does so 
it must give notice in writing to the complainer and the practitioner of its decision. 

7 Services complaint: Commission’s duty to investigate and determine 

Where—

(a) the Commission does not refer a services complaint back to the practitioner, the 
practitioner’s firm or the employing practitioner under section 6(2) (because it 
considers that the practitioner, firm or employing practitioner has made a 
sufficient attempt to achieve a negotiated settlement); 

(b) the Commission refers a services complaint back to the practitioner, the 
practitioner’s firm or the employing practitioner under that section but— 

(i) no attempt to achieve a negotiated settlement takes place; 

(ii) such an attempt takes place but is discontinued or a negotiated settlement is 
not accepted by both the practitioner and the complainer; 

(c) mediation by virtue of section 6(5) in relation to the complaint— 

(i) does not take place; 

(ii) takes place but is discontinued or the outcome of the mediation is not 
accepted by both the complainer and the practitioner, 

the Commission must, subject to section 11(2) and (5), investigate the complaint and 
after giving the complainer and the practitioner an opportunity to make representations 
determine it. 

8 Commission upholds services complaint
(1) Where the Commission makes a determination under section 7 upholding a services 

complaint, it may take such of the steps mentioned in subsection (2) as it considers fair 
and reasonable in the circumstances.  

(2) The steps are to— 

8
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(a) determine that the amount of the fees and outlays to which the practitioner is 
entitled for the services provided to the client and to which the complaint relates, 
is to be— 

(i) nil; or 

(ii) such amount as the Commission may specify in the determination, 5
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35

40

and direct the practitioner to comply or secure compliance with such of the 
requirements set out in subsection (4) as appear to the Commission to be 
necessary to give effect to the determination; 

(b) direct the practitioner to secure the rectification at the practitioner’s own expense 
of any such error, omission or other deficiency arising in connection with the 
services as the Commission may specify; 

(c) direct the practitioner to take, at the practitioner’s own expense, such other action 
in the interests of the client as the Commission may specify; 

(d) direct the practitioner to pay compensation of such amount, not exceeding 
£20,000, as the Commission may specify to the client (including an amount for 
loss suffered or inconvenience or distress caused to the client as a result of the 
inadequate professional services). 

(3) The Commission must, in considering what steps to take under subsection (2), take into 
account any— 

(a) prior direction by it under subsection (2)(d) that the practitioner pay to the client 
an amount by way of compensation; 

(b) award of damages by the court to the client; 

(c) other compensation ordered (whether by determination, direction or otherwise) by 
a tribunal or other professional body to be paid to the client, 

in relation to the subject matter of the complaint. 

(4) The requirements referred to in subsection (2)(a) are to— 

(a) refund, whether wholly or to any specified extent any amount already paid by or 
on behalf of the client in respect of fees and outlays of the practitioner in 
connection with the services; 

(b) waive, whether wholly or to any specified extent, the right to recover the fees and 
outlays. 

(5) Before making a determination in accordance with subsection (2)(a), the Commission 
may submit the practitioner’s accounts for the fees and outlays to the Auditor of the 
Court of Session for taxation. 

(6) Where a practitioner who is the subject of a services complaint was, at the time when 
the services were provided, an employee of an employing practitioner, a direction under 
subsection (2) must specify and apply to the employing practitioner as well as the 
practitioner in respect of whom the complaint is made. 

(7) The Scottish Ministers may by order, after consulting— 

(a) the relevant professional organisations; 

(b) such groups of persons representing consumer interests as it considers appropriate, 

amend subsection (2)(d) by substituting for the amount for the time being specified in 
that subsection such other amount as they consider appropriate. 

9
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9 Services complaint: notice where not upheld or upheld
The Commission must give notice in writing of a— 

(a) determination by it under section 7 not to uphold a services complaint; 

(b) determination by it under that section upholding any such complaint; 

(c) determination or direction by it under section 8(2), 5
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to the complainer and every practitioner specified in it by sending to each of them a 
copy of the determination or, as the case may be, the direction. 

10 Determination under section 7 or taking of steps under section 8(2): effect in 
relation to proceedings

(1) Neither the making of a determination under section 7 upholding a complaint, nor the 
taking of any steps under section 8(2) may be founded upon in any proceedings. 

(2) A direction under section 8(2)(d) to a practitioner to pay compensation to a client does 
not prejudice any right of the client to take proceedings against the practitioner for 
damages in respect of any loss which the client claims to have suffered; and any amount 
directed to be paid to the client under that section may be taken into account in the 
computation of any award of damages made to the client in any such proceedings. 

11 Complaint appears during mediation or investigation to fall within different 
category

(1) Where a relevant professional organisation at any time during any mediation by it, or its 
investigation, of a conduct complaint remitted to it under section 5(a) considers that it is 
reasonably likely that the complaint (or any element of it) may instead constitute a 
services complaint, it must— 

(a) suspend the mediation or, as the case may be, the investigation; 

(b) consult, co-operate and liaise with the Commission as respects the matter; 

(c) send the complaint and any material which relates to it and which is in the 
organisation’s possession to the Commission; 

(d) give notice in writing to the complainer and the practitioner that it so considers 
and is so doing. 

(2) Where the Commission at any time during its mediation by virtue of section 6(5) in 
relation to, or investigation by virtue of section 7 of, a services complaint considers that 
it is reasonably likely that the complaint (or any element of it) may instead constitute a 
conduct complaint, it must— 

(a) suspend the mediation or investigation; 

(b) consult, co-operate and liaise with the relevant professional organisation as 
respects the matter; 

(c) give notice in writing to the complainer, the practitioner and the relevant 
professional organisation that it so considers and is so doing. 

(3) Where, in the circumstances referred to in subsection (1) or (2)  the Commission, having 
regard to the views expressed by the relevant professional organisation as respects the 
matter, considers that— 

10
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(a) its determination under section 4(1) as respects the complaint should be confirmed 
(to any extent), it must so determine; and the determination under this paragraph 
must specify the extent to which the determination under that section is 
confirmed; 

(b) a complaint (or any element of a complaint) which was determined by it under 
section 4(1) to constitute— 

5

10

15

20

25

30

35

40

(i) a conduct complaint constitutes instead a services complaint; 

(ii) a services complaint constitutes instead a conduct complaint, 

it must determine accordingly. 

(4) Where, or to the extent that, the Commission determines under subsection (3)(a) to 
confirm to any extent its determination under section 4(1), it must give notice in writing 
to the complainer, the practitioner and the relevant professional organisation by sending 
to each of them a copy of the determination. 

(5) Where the Commission determines under subsection (3)(b) that a complaint (or any 
element of a complaint) which was determined by it under section 4(1) to constitute a 
services complaint constitutes instead a conduct complaint, it must— 

(a) remit the conduct complaint to the relevant professional organisation to deal with 
(and give to the organisation any material referred to in section 5(a)); 

(b) give notice in writing to the complainer, the practitioner and the relevant 
professional organisation by sending to each of them a copy of the determination 
and specifying— 

(i) that the conduct complaint is being remitted under paragraph (a); 

(ii) the relevant professional organisation to which it is being remitted; 

(iii) that the relevant professional organisation is under a duty under this Act to 
deal with the conduct complaint. 

(6) Where the Commission determines under subsection (3)(b) that a complaint (or any 
element of a complaint) which was determined by it under section 4(1) to constitute a 
conduct complaint constitutes instead a services complaint— 

(a) it must give notice in writing to the complainer, the practitioner and the relevant 
professional organisation by sending to each of them a copy of the determination;  

(b) sections 6(2) to (6) to 9 apply to the services complaint as they apply where a 
determination is made under section 4(1) that a complaint constitutes a services 
complaint. 

12 Power to monitor compliance with directions under section 8(2) 
(1) The Commission must, by notice in writing, require every practitioner specified in any 

direction under section 8(2) to give, before the end of such period being not less than 21 
days as the notice specifies, an account and explanation of the steps which the 
practitioner has taken to comply with the direction. 

(2) Where an appeal against any such direction is made by virtue of rules made under 
section  23(1), any notice under subsection (1) relating to the direction ceases to have 
effect pending the outcome of the appeal. 

11
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13 Power to examine documents and demand explanations in connection with conduct 
or services complaints 

(1) Where the Commission is satisfied that it is necessary for it to do so for the purposes of 
section 2, 3, 4, 6, 7, 8, 11 or 12, it may give notice in writing in accordance with 
subsection (2) to the practitioner, the practitioner’s firm or, as the case may be, the 
employing practitioner. 

5

10

15

20

25

30

35

40

(2) Notice under subsection (1) may require— 

(a) the production or delivery to any person appointed by the Commission, at a time 
and place specified in the notice, of all documents to which this section applies 
which are in the possession or control of the practitioner, the firm or, as the case 
may be, the employing practitioner and which relate to the matters to which the 
complaint relates (whether or not they relate also to other matters); 

(b) an explanation, within such period being not less than 21 days as the notice 
specifies, from the practitioner, the firm or, as the case may be, the employing 
practitioner regarding the matters to which the complaint relates. 

(3) This section applies to— 

(a) all books, accounts, deeds, securities, papers and other documents in the 
possession or control of the practitioner, the firm or, as the case may be, the 
employing practitioner; 

(b) all books, accounts, deeds, securities, papers and other documents relating to any 
trust of which the practitioner is the sole trustee or a co-trustee only with one or 
more of the practitioner’s partners or employees or, as the case may be, where the 
practitioner is an incorporated practice of which the practice or one of its 
employees is a sole trustee or it is a co-trustee only with one or more of its 
employees. 

(4) Schedule 2 makes further provision about the powers of the Commission under this 
section.

14 Enforcement of Commission direction under section 8(2) 

A direction by the Commission under section 8(2) is enforceable in like manner as an 
extract registered decree arbitral in its favour bearing a warrant for execution issued by 
the sheriff court of any sheriffdom in Scotland. 

Handling by relevant professional organisations of conduct complaints 

15 Handling by relevant professional organisations of conduct complaints: 
investigation by Commission 

(1) The Commission may, subject to subsection (4), carry out such investigation as appears 
to it to be appropriate of any complaint made to it by or on behalf of any person which 
relates to the manner in which a conduct complaint made by or on behalf of that person 
and remitted to a relevant professional organisation under section 5(a) or 11(5)(a) has
been dealt with by the organisation (such a complaint being referred to in this Act as a 
“handling complaint”). 

(2) The Commission may decide— 

(a) not to investigate a handling complaint; 

(b) to discontinue the investigation of a handling complaint. 

12



Legal Profession and Legal Aid (Scotland) Bill 9
Part 1—The Scottish Legal Complaints Commission 

(3) If the Commission decides not to investigate, or to discontinue the investigation of, a 
handling complaint it must give notice in writing to— 

(a) the person who made the handling complaint; 

(b) the relevant professional organisation, 

by sending to each of them a copy of the decision. 5
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(4) The Commission must not investigate a handling complaint where either— 

(a) the relevant professional organisation has not completed its investigation of the 
conduct complaint to which the handling complaint relates; or 

(b) the handling complaint is made after the expiry of the period of 6 months after 
such date as the Scottish Ministers may specify by order, 

but paragraph (a) does not apply in any of the circumstances mentioned in subsection 
(5).

(5) The circumstances are that— 

(a) the handling complaint is that the relevant professional organisation— 

(i) has acted unreasonably in failing to start an investigation into the 
complaint; or 

(ii) having started such an investigation, has failed to complete it within a 
reasonable time; or 

(b) the Commission considers that, even though the complaint is being investigated 
by the organisation, an investigation by the Commission is justified. 

(6) An order under subsection (4)(b) may specify different dates for different purposes. 

(7) Where the Commission is conducting an investigation under this section, it may at any 
time make a written interim report in relation to the investigation and must send a copy 
of any such report to— 

(a) the person who made the handling complaint; 

(b) the relevant professional organisation. 

(8) The Scottish Ministers may by order amend the period of time referred to in subsection 
(4)(b).

16 Investigation under section 15: final report and recommendations 
(1) Where the Commission has completed an investigation under section 15 it must— 

(a) make a written report of its conclusions;  

(b) send a copy of the report to— 

(i) the person who made the handling complaint; 

(ii) the relevant professional organisation;  

(iii) the practitioner concerned in the conduct complaint to which the handling 
complaint relates. 

(2) A report under this section may include one or more of the following 
recommendations— 
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(a) that the relevant professional organisation provide to the person making the 
handling complaint such information about the conduct complaint to which the 
handling complaint relates, and how it was dealt with, as the Commission 
considers appropriate; 

(b) that the conduct complaint be investigated further by the relevant professional 
organisation;
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(c) that the conduct complaint be reconsidered by the relevant professional 
organisation;

(d) that the relevant professional organisation consider exercising its powers in 
relation to the practitioner concerned; 

(e) that the relevant professional organisation pay compensation of such amount, not 
exceeding £5000, as the Commission may specify to the person making the 
handling complaint for loss suffered by the person, or inconvenience or distress 
caused to the person, as a result of the way in which the conduct complaint was 
handled by the organisation; 

(f) that the relevant professional organisation pay to the person making the handling 
complaint an amount specified by the Commission by way of reimbursement of 
the cost, or part of the cost, of making the handling complaint. 

(3) Where a report under this section includes any recommendation, the report must state 
the reasons for making the recommendation. 

(4) A relevant professional organisation to whom a report is sent by the Commission under 
this section must have regard to the conclusions and recommendations set out in the 
report so far as relating to the organisation. 

(5) Where a report sent to a relevant professional organisation under this section includes a 
recommendation relating to it, the organisation must, before the end of the period of 3 
months beginning with the date on which the report was sent, notify the Commission 
and the person who made the handling complaint, in writing, of— 

(a) the action which it has taken to comply with the recommendations or in 
consequence of further consideration of the matter by it;  

(b) its decision not to comply wholly with a recommendation and any reason for that 
decision.

(6) Where the Commission is either— 

(a) notified under subsection (5)(b) that the relevant professional organisation has 
decided not to comply wholly with a recommendation; or 

(b) of the opinion that the relevant professional organisation has not complied wholly 
with a recommendation before the end of the period of 3 months beginning with 
the date on which the report was sent to the organisation under this section, 

the Commission may direct the professional organisation to comply with that 
recommendation if the Commission thinks fit. 

(7) For the purposes of subsection (6), a “recommendation” means any recommendation 
referred to in paragraphs (a) to (f) of subsection (2). 

(8) The Scottish Ministers may by order amend subsection (2)(e) by substituting for the 
amount for the time being specified in that subsection such other amount as they 
consider appropriate. 
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17 Abolition of Scottish legal services ombudsman 
(1) The office of the Scottish legal services ombudsman (“the ombudsman”) is abolished on 

such date as the Scottish Ministers may by order specify. 

(2) The Scottish Ministers may not make an order under subsection (1) unless the 
ombudsman has no functions. 5
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(3) The Scottish Ministers may by order modify such functions of the ombudsman 
contained in the 1990 Act as they consider necessary or expedient for the purposes or in 
consequence of this Act. 

(4) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provisions as they consider necessary or expedient in 
consequence or in connection with— 

(a) the modification of the functions referred to in subsection (3); 

(b) the abolition of the office of the ombudsman by virtue of subsection (1). 

(5) The power in subsection (4) includes power to modify any enactment. 

Finance

18 Annual general levy

(1) Each—

(a) advocate practising as such; 

(b) conveyancing practitioner or executry practitioner; 

(c) person exercising a right to conduct litigation or a right of audience acquired by 
virtue of section 27 of the 1990 Act; 

(d) solicitor who has in force a practising certificate, 

must, subject to subsection (2), pay to the Commission in respect of each financial year 
a contribution (referred to in this Part as “the annual general levy”). 

(2) Each relevant professional organisation must— 

(a) secure the collection by it, from all of the persons falling within the categories 
referred to in paragraphs (a) to (d) of subsection (1) who are members of it, of the 
annual general levy due by them; 

(b) pay to the Commission a sum representing the total amount collected by it under 
paragraph (a) in respect of each financial year. 

(3) Any sum due to the Commission under subsection (1) may be recovered by it (as a civil 
debt) from the individual who is liable under that subsection to pay it. 

19 Complaints levy

(1) A practitioner against whom a services complaint is made must pay to the Commission, 
in the circumstances mentioned in subsection (2), a contribution in relation to the 
complaint (referred to in this Part as “the complaints levy”). 

(2) The circumstances are where— 
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(a) mediation by virtue of section 6(5) takes place in relation to the complaint and the 
outcome of the mediation is accepted by both the complainer and the practitioner; 

(b) the Commission is required by section 7 to investigate the complaint (whether its 
subsequent determination under that section does or does not uphold the 
complaint). 5
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(3) Any sum due by a practitioner to the Commission under subsection (1) may be 
recovered by it (as a civil debt) from the practitioner. 

20 Amount of levies and consultation

(1) The amount of the— 

(a) annual general levy; 

(b) complaints levy, 

in respect of each financial year is such amount as may be determined by the 
Commission, having had regard to any views expressed in its consultation under 
subsection (4) in respect of the financial year in question. 

(2) The amount of the annual general levy must be the same amount for each of the 
individuals who are liable under section 18(1) to pay it. 

(3) The Commission may determine different amounts for the complaints levy in different 
circumstances.  

(4) The Commission must, in January each year, consult each relevant professional 
organisation and its members on the Commission’s proposed budget for the next 
financial year. 

(5) The proposed budget must— 

(a) include—

(i) an estimate as respects resource requirements; 

(ii) the proposed amount of the annual general levy and the complaints levy; 

(b) be accompanied by information as to the Commission’s projected work plan for 
the next financial year. 

(6) The Commission must secure so far as is reasonably practicable that, taking one 
financial year with another, the amount of the annual general levy and the complaints 
levy is reasonably sufficient to meet its expenditure. 

21 Grants or loans by the Scottish Ministers 
(1) The Scottish Ministers may make grants to the Commission of such amounts as they 

consider appropriate. 

(2) Any grant under this section may be made on such terms and subject to such conditions 
(including conditions as to repayment) as the Scottish Ministers consider appropriate; 
and the Scottish Ministers may from time to time after the grant is made vary such terms 
and conditions. 

(3) For the purpose of the exercise of any of its duties or powers under this Part— 

(a) the Commission may, subject to such conditions as the Scottish Ministers think 
fit, borrow from them; 
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(b) the Scottish Ministers may lend to the Commission, 

sums of such amounts as the Ministers may determine. 

(4) Any loan made in pursuance of subsection (3) is to be repaid to the Scottish Ministers at 
such times and by such methods, and interest on the loan is to be paid to them at such 
times and at such rates, as they may from time to time direct. 5
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22 Guarantees
(1) The Scottish Ministers may guarantee, in such manner and on such conditions as they 

think fit, the discharge of any financial obligation in connection with any sums 
borrowed by the Commission. 

(2) Immediately after any guarantee is given under this section, the Scottish Ministers must 
lay a statement of the guarantee before the Parliament. 

(3) Where any sum is paid out in fulfilment of a guarantee under this section, the 
Commission must make to the Scottish Ministers, at such times and in such manner as 
they may from time to time direct— 

(a) payments of such amount as they may so direct in or towards repayment of the 
sums so paid out; 

(b) payments of interest, at such rate as they may so direct, on the amount outstanding 
for the time being in respect of sums so paid out. 

Rules as to Commission’s practice and procedure  

23 Duty of Commission to make rules as to practice and procedure 
(1) The Commission must make, and from time to time publish, rules as to its practice and 

procedure.

(2) Schedule 3 makes further provision as respects provision which— 

(a) must be included; 

(b) may in particular be included, 

in the rules. 

(3) The rules may make different provision for different categories of complaint.  

(4) The Commission must keep the rules under review and must vary the provisions of the 
rules whenever it considers it appropriate to do so. 

(5) The Commission must, subject to subsection (6), before making rules or varying the 
rules, consult with— 

(a) the Scottish Ministers; 

(b) the relevant professional organisations; 

(c) such groups of persons representing consumer interests as it considers appropriate, 

as to the proposed content of the rules to be made or varied. 

(6) The requirements in subsection (5) do not apply to any provision in the rules relating to 
the annual general levy or the complaints levy. 
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Forwarding complaints, advice, monitoring etc. 

24 Duty of relevant professional organisations to forward complaints to Commission
Where a relevant professional organisation receives a complaint from a person other 
than the Commission about— 

(a) the conduct of, or any services provided by, a practitioner; 5
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(b) its handling of a conduct complaint remitted to it under section 5(a) or 11(5)(a), 

it must without delay send the complaint and any material which accompanies it to the 
Commission. 

25 Commission’s duty to provide advice 
(1) The Commission must, so far as is reasonably practicable, provide advice to any person 

who requests it as respects the process of making a services complaint or a handling 
complaint to it. 

(2) Where a person in requesting such advice expresses a preference for receiving it by a 
particular means (as, for example, in writing, by telephone, by means of a recording or 
an explanation in person), the Commission must, so far as is reasonably practicable, give 
effect to the preference. 

26 Services complaints: monitoring, reports, protocols and information sharing 
(1) The Commission must monitor practice and identify any trends in practice as respects 

the way in which practitioners have dealt with matters that result in services complaints 
being dealt with by the Commission under sections 6 to 9. 

(2) The Commission must prepare and publish reports on any trends in practice which it 
identifies under subsection (1) at such intervals as it considers appropriate. 

(3) The Commission must— 

(a) enter into protocols with the relevant professional organisations as respects the 
sharing of information by it with them in relation to— 

(i) numbers of services complaints dealt with by it;  

(ii) such trends as it may identify in relation to such complaints; 

(iii) determinations by it under section 7 upholding services complaints; 

(iv) failure by practitioners to comply with directions by it under section 8(2), 
notice by it under section 12 or 13(1) or requirements by it under section 
28(3);

(b) share information with the relevant professional organisations in accordance with 
the protocols. 

27 Conduct complaints: monitoring, reports, guidance and recommendations 
(1) The Commission must monitor practice and identify any trends in practice as respects 

the way in which— 

(a) practitioners have dealt with matters that result in conduct complaints being 
remitted to the relevant professional organisations under section 5(a) or 11(5)(a); 
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(b) the relevant professional organisations have dealt with conduct complaints so 
remitted. 

(2) The Commission must prepare and publish reports on any trends in practice which it 
identifies under subsection (1) at such intervals as it considers appropriate. 

(3) The Commission may— 5
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(a) give guidance to the relevant professional organisations as to the timescales within 
which they should aim to complete their investigation of or, as the case may be, 
determine conduct complaints remitted to them under section 5(a) or 11(5)(a);  

(b) make recommendations to any relevant professional organisation about the 
organisation’s procedures for, and methods of dealing with, conduct complaints so 
remitted to it. 

(4) Each relevant professional organisation to which the Commission makes a 
recommendation under subsection (3)(b) must— 

(a) consider the recommendation; 

(b) notify the Commission in writing of— 

(i) the results of the consideration; 

(ii) any action the organisation has taken or proposes to take in consequence of 
the recommendation. 

(5) The Commission may carry out, for any of the purposes of this section, audits of the 
records held by the relevant professional organisations relating to conduct complaints 
remitted to them under section 5(a) or 11(5)(a). 

28 Obtaining of information from relevant professional organisations
(1) The Commission may require any relevant professional organisation to— 

(a) provide it with such information, being information which is within the 
knowledge of the organisation, as the Commission considers relevant for any of 
the purposes of section 15, 16 or 27; 

(b) to produce to it such documents, being documents which are within the possession 
or control of the organisation, as the Commission considers relevant for any of 
those purposes. 

(2) The information required to be provided or the documents required to be produced 
under subsection (1) may include information or, as the case may be, documents 
obtained by the relevant professional organisation from a practitioner while 
investigating a conduct complaint against the practitioner remitted to it under section 
5(a) or 11(5)(a); and, notwithstanding any duty of confidentiality owed to any person by 
the organisation as respects any such information or, as the case may be, documents, the 
organisation must comply with such a requirement. 

(3) Where any information required by the Commission under subsection (1) is not within 
the knowledge of the relevant professional organisation, or any documents required to 
be produced under that subsection are not within the possession or control of the 
organisation, the Commission may require the practitioner concerned— 

(a) to provide it with that information in so far as it is within the knowledge of the 
practitioner; 
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(b) to produce to it those documents if they are within the practitioner’s possession or 
control.

(4) Schedule 2 makes further provision about the powers of the Commission under this 
section.

29 Monitoring effectiveness of guarantee funds etc.5
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(1) The Commission may monitor the effectiveness of— 

(a) the Scottish Solicitors Guarantee Fund vested in the Society and controlled and 
managed by the Council under section 43(1) of the 1980 Act (“the Guarantee 
Fund”);

(b) arrangements carried into effect by the Society under section 44(2) of that Act 
(“the professional indemnity arrangements”); 

(c) any funds or arrangements maintained by any relevant professional organisation 
which are for purposes analogous to those of the Guarantee Fund or the 
professional indemnity arrangements as respects its members. 

(2) The Commission may make recommendations to the relevant professional organisation 
concerned about the effectiveness (including improvement) of the Guarantee Fund, the 
professional indemnity arrangements or any such funds or arrangements as are referred 
to in subsection (1)(c). 

(3) The Commission may request from the relevant professional organisation such 
information as the Commission considers relevant to its functions under subsections (1) 
and (2). 

(4) Where a relevant professional organisation fails to provide information requested under 
subsection (3), it must give reasons to the Commission in respect of that failure. 

30 How practitioners deal with complaints: best practice notes 

The Commission may issue guidance to the relevant professional organisations or to 
practitioners as respects how practitioners deal with complaints made to them about— 

(a) their professional conduct or the professional services provided by them; 

(b) the professional conduct of, or professional services provided by, any of their 
employees who are practitioners, 

and any such guidance may recommend or include recommendations as respects 
standards for systems by practitioners for dealing with such complaints. 

Miscellaneous

31 Power by regulations to amend duties and powers of Commission 

(1) The Scottish Ministers may, after consulting— 

(a) the Commission; 

(b) the relevant professional organisations; 

(c) such other persons or groups of persons as they consider appropriate, 
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by regulations modify the provisions of this Part for the purposes of adjusting the duties 
imposed, or the powers conferred, by it on the Commission (including imposing new 
duties or conferring new powers). 

(2) Regulations under subsection (1) may contain such incidental, supplemental, 
consequential, transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient for the purposes of that subsection (including 
modification of any enactment, instrument or document). 
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32 Reports: privilege

For the purposes of the law of defamation, the publication of any report under section 
15(7), 16, 26(2), 27(2) or paragraph 16 of schedule 1 is privileged unless the publication 
is proved to be made with malice. 

33 Giving of notices etc. under Part 1 

(1) Any notice which is required under this Part to be given in writing is to be treated as 
being in writing if it is received in a form which is legible and capable of being used for 
subsequent reference. 

(2) Any notice which is required under this Part to be given to any person— 

(a) is duly given— 

(i) where the person is not an incorporated practice, if it is left at, or delivered 
or sent by post to, the person’s last known place of business or residence; 

(ii) where the person is an incorporated practice or a limited liability 
partnership, if it is left at or delivered or sent by post to the practice’s or, as 
the case may be, the partnership’s registered office; 

(iii) where the person is a practitioner who is a firm of solicitors, an 
incorporated practice or a limited liability partnership, if it is sent to the 
person by electronic means; 

(iv) where the person is an individual, if it is sent to the person by electronic 
means but only if the individual agrees to that means of sending; 

(v) to any person, if it is given in such other manner as may be prescribed by 
regulations by the Scottish Ministers; 

(b) if permitted by paragraph (a) to be sent, and sent, by electronic means is, unless 
the contrary is proved, deemed to be delivered on the next working day which 
follows the day on which the notice is sent. 

(3) Regulations under subsection (2)(a)(v) may— 

(a) in particular provide that notice required to be given to a person who is not an 
individual may be given by addressing or sending it to such person appointed by 
the person for that purpose or to such person falling within such other categories 
prescribed in the regulations as appear to the Scottish Ministers to be appropriate; 

(b) make different provision for different purposes. 

(4) In subsection (2)(b), “working day” means any day other than a Saturday, a Sunday or a 
day which, under the Banking and Financial Dealings Act 1971 (c.80), is a bank holiday 
in Scotland. 
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34 Interpretation of Part 1 

In this Part, unless the context otherwise requires— 

“advocate” means a member of the Faculty of Advocates; 

“annual general levy” has the meaning given by section 18(1); 

“client”— 5
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(a) (in relation to any matter in which the practitioner has been instructed) 
includes any person on whose behalf the person who gave the instructions 
was acting; 

(b) where the practitioner is an employee of a person who is not a practitioner, 
includes (in relation to any matter in which the practitioner has been 
instructed by the employer) the employer; 

“complainer” means the person who makes the complaint and, where the 
complaint is made by the person on behalf of another person, includes that other 
person;

“complaint” includes any expression of dissatisfaction; 

“complaints levy” has the meaning given by section 19(1); 

“the Commission” means the Scottish Legal Complaints Commission; 

“conduct complaint” has the meaning given by section 2(1)(a); 

“conveyancing practitioner” means a person registered under section 17 of the 
1990 Act in the register of conveyancing practitioners; 

“the Council” means the Council of the Law Society of Scotland; 

“employing practitioner” has the meaning given by section 3(4)(a); 

“executry practitioner” means a person registered under section 18 of the 1990 
Act in the register of executry practitioners; 

“handling complaint” has the meaning given by section 15(1); 

“inadequate professional services”— 

(a) means, as respects a practitioner who is— 

(i) an advocate, professional services which are in any respect not of the 
quality which could reasonably be expected of a competent advocate; 

(ii) a conveyancing practitioner or an executry practitioner, professional 
services which are in any respect not of the quality which could 
reasonably be expected of a competent conveyancing practitioner or, 
as the case may be, a competent executry practitioner; 

(iii) a firm of solicitors, an incorporated practice or a limited liability
partnership whose members are solicitors, professional services which 
are in any respect not of the quality which could reasonably be 
expected of a competent firm of solicitors, a competent incorporated 
practice or, as the case may be, such a competent limited liability 
partnership;
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(iv) a person exercising a right to conduct litigation or a right of audience 
acquired by virtue of section 27 of the 1990 Act, professional services 
which are in any respect not of the quality which could reasonably be 
expected of a competent person exercising such a right; 

(v) a solicitor, professional services which are in any respect not of the 
quality which could reasonably be expected of a competent solicitor; 
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(b) includes any element of negligence in respect of or in connection with the 
services,

and cognate expressions are to be construed accordingly; 

“incorporated practice” has the meaning given by section 34(1A)(c) of the 1980 
Act;

“practising certificate” has the meaning given by section 4 of the 1980 Act; 

“practitioner” means— 

(a) an advocate and includes any advocate whether or not a member of the 
Faculty of Advocates at the time when it is suggested the conduct 
complained of occurred or the services complained of were provided and 
notwithstanding that subsequent to that time the advocate has ceased to be 
such a member; 

(b) a conveyancing practitioner and includes any such practitioner, whether or 
not registered at that time and notwithstanding that subsequent to that time 
the practitioner has ceased to be so registered; 

(c) an executry practitioner and includes any such practitioner, whether or not 
registered at that time and notwithstanding that subsequent to that time the 
practitioner has ceased to be so registered; 

(d) a firm of solicitors, whether or not since that time there has been any 
change in the firm by the addition of a new partner or the death or 
resignation of an existing partner or the firm has ceased to practise; 

(e) an incorporated practice, whether or not since that time there has been any 
change in the persons exercising the management and control of the 
practice or the practice has ceased to be recognised by virtue of section 
34(1A) of the 1980 Act or has been wound up; 

(f) a limited liability partnership whose members are solicitors; 

(g) a person exercising a right to conduct litigation or a right of audience 
acquired by virtue of section 27 of the 1990 Act and includes any such 
person, whether or not the person had acquired the right at that time and 
notwithstanding that subsequent to that time the person no longer has the 
right;

(h) a solicitor, whether or not the solicitor had a practising certificate in force 
at that time and notwithstanding that subsequent to that time the name of 
the solicitor has been removed from or struck off the roll or the solicitor 
has ceased to practise or has been suspended from practice; 

“relevant professional organisation” means, in relation to a complaint as respects a 
practitioner who is— 

(a) an advocate, the Faculty of Advocates; 
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(b) a conveyancing practitioner, an executry practitioner, a firm of solicitors,  
an incorporated practice or a limited liability partnership whose members 
are solicitors, the Council; 

(c) a person exercising a right to conduct litigation or a right of audience 
acquired by virtue of section 27 of the 1990 Act, the body which made a 
successful application under section 25 of that Act and of which the person 
is a member; 
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(d) a solicitor, the Council; 

“the roll” means the roll of solicitors kept by the Council by virtue of section 7(1) 
of the 1980 Act; 

“services complaint” has the meaning given by section 2(1)(b); 

“the Society” means the Law Society of Scotland; 

“solicitor” means any person enrolled or deemed to have been enrolled as a 
solicitor in pursuance of the 1980 Act; 

“unsatisfactory professional conduct” means, as respects a practitioner who is— 

(a) an advocate, professional conduct which is not of the standard which could 
reasonably be expected of a competent and reputable advocate; 

(b) a conveyancing practitioner or an executry practitioner, professional 
conduct which is not of the standard which could reasonably be expected of 
a competent and reputable conveyancing practitioner or, as the case may 
be, a competent and reputable executry practitioner; 

(c) a firm of solicitors, an incorporated practice or a limited liability 
partnership whose members are solicitors, professional conduct which is 
not of the standard which could reasonably be expected of a competent and 
reputable firm of solicitors, a competent and reputable incorporated 
practice or, as the case may be, such a competent and reputable limited 
liability partnership; 

(d) a person exercising a right to conduct litigation or a right of audience 
acquired by virtue of section 27 of this Act, professional conduct which is 
not of the standard which could reasonably be expected of a competent and 
reputable person exercising such a right; 

(e) a solicitor, professional conduct which is not of the standard which could 
reasonably be expected of a competent and reputable solicitor, 

but which does not amount to professional misconduct and which does not 
comprise merely inadequate professional services; and cognate expressions are to 
be construed accordingly. 

PART 2

CONDUCT COMPLAINTS: OTHER MATTERS

35 Conduct complaints: duty of relevant professional organisations to investigate etc. 
(1) Where a conduct complaint is remitted to a relevant professional organisation under 

section 5(a) or 11(5)(a), the organisation must, subject to section 11(1) and (6), 
investigate it. 
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(2) After investigating a conduct complaint, the relevant professional organisation must 
make a written report to the complainer and the practitioner of— 

(a) the facts of the matter as found by the organisation; 

(b) what action the organisation proposes to take, or has taken, in the matter. 

(3) Each relevant professional organisation must ensure that its procedures for dealing with 
conduct complaints do not conflict with the duty imposed on it by section 16(4) or (5) in 
relation to any report sent to it under that section or any direction by the Commission 
under section 16(6). 
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(4) In subsection (2), “complainer” and “practitioner” have the same meanings as in section 
34.

36 Unsatisfactory professional conduct: solicitors, firms of solicitor, incorporated 
practices or certain limited liability partnerships

(1) The 1980 Act is amended as follows. 

(2) After section 42, insert— 

“42ZA Unsatisfactory professional conduct: Council’s powers

(1) Where a conduct complaint suggesting unsatisfactory professional conduct by 
a practitioner mentioned in subsection (2) is remitted to the Council under 
section 5(a) or 11(5)(a) of the 2006 Act, the Council must having— 

(a) investigated the complaint under section 35(1) of that Act and made a 
written report under section 35(2) of that Act; 

(b) given the practitioner an opportunity to make representations, 

 determine the complaint.  

(2) The practitioners are— 

(a) a solicitor; 

(b) a firm of solicitors; 

(c) an incorporated practice; 

(d) a limited liability partnership whose members are solicitors. 

(3) Where the Council make a determination under subsection (1) upholding the 
complaint, they— 

(a) shall censure the practitioner; 

(b) may take any of the steps mentioned in subsection (4) which they 
consider appropriate. 

(4) The steps are— 

(a) where the Council consider that the practitioner does not have sufficient 
competence in relation to any aspect of the law or legal practice, to 
direct—

(i) where the practitioner is a solicitor, the solicitor; 

(ii) where the practitioner is a firm of solicitors, any of its partners; 

(iii) where the practitioner is an incorporated practice or a limited 
liability partnership, any of its members, 
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 to undertake such education or training as regards the law or legal 
practice as the Council consider appropriate in that respect; 

(b) to direct the practitioner to pay to the Council a fine not exceeding 
£2,000;

(c) to direct the practitioner to pay to the client compensation of such 
amount, not exceeding £5,000, as they may specify. 
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(5) The Council may, in considering the complaint, take account of any previous 
determination by them upholding a complaint against the practitioner of 
unsatisfactory professional conduct (but not a complaint in respect of which an 
appeal is pending or which has been quashed ultimately on appeal). 

(6) Where the practitioner who is the subject of the complaint was, at the time 
when the conduct complained of occurred, an employee of another practitioner 
of a kind referred to in subsection (2), a direction under subsection (4) shall 
specify and apply to that other practitioner as well as the practitioner in respect 
of whom the complaint is made. 

(7) The Council shall intimate— 

(a) a determination under subsection (1); 

(b) any censure under subsection (3)(a); 

(c) any direction under subsection (4), 

 to the complainer and the practitioner specified in it by sending to each of them 
a copy of the determination, censure or, as the case may be, the direction. 

(8) A practitioner in respect of whom a determination upholding a conduct 
complaint has been made under subsection (1), or a direction has been made 
under subsection (4) may, before the expiry of the period of 21 days beginning 
with the date on which the determination or, as the case may be, the direction is 
intimated to him, appeal to the Tribunal against the— 

(a) determination; 

(b) direction (whether or not he is appealing against the determination). 

(9) The Scottish Ministers may by order made by statutory instrument— 

(a) amend subsection (4)(b) by substituting for the amount for the time 
being specified in that subsection such other amount as appears to them 
to be justified by a change in the value of money; 

(b) after consulting the Council and such groups of persons representing 
consumer interests as they consider appropriate, amend subsection (4)(c) 
by substituting for the amount for the time being specified in that 
subsection such other amount as they consider appropriate. 

(10) A statutory instrument containing an order under— 

(a) subsection (9)(a) is subject to annulment in pursuance of a resolution of 
the Scottish Parliament; 

(b) subsection (9)(b) is not to be made unless a draft of the instrument has 
been laid before, and approved by resolution of, the Scottish Parliament. 

(11) In this section— 
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 “client”, in relation to any matter in which a solicitor has been instructed, 
includes any person on whose behalf the person who gave the 
instructions was acting; 

 “complainer” means the person who made the complaint and, where the 
complaint was made by the person on behalf of another person, includes 
that other person. 
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42ZB Unsatisfactory professional conduct: Council’s powers to monitor 
compliance with direction under section 42ZA(4) 

(1) The Council shall, by notice in writing, require every practitioner referred to in 
section 42ZA(2) who is specified in— 

(a) a direction made under section 42ZA(4); or 

(b) such a direction as confirmed or varied on appeal by— 

(i) the Tribunal; or 

(ii) the court, 

 to give, before the expiry of such period being not less than 21 days as the 
notice specifies, an explanation of the steps which he has taken to comply with 
the direction. 

(2) Where an appeal is made under section 42ZA(8) against a direction made 
under section 42ZA(4), any notice under subsection (1)(a) above relating to the 
direction shall cease to have effect pending the outcome of the appeal.”.  

(3) In section 65(1) (interpretation), after the definition of “unqualified person” insert “; 

 “unsatisfactory professional conduct” as respects a solicitor, firm of 
solicitors, incorporated practice or limited liability partnership whose 
members are solicitors has the meaning given (as respects a practitioner 
who is a solicitor, a firm of solicitors, an incorporated practice or such a 
limited liability partnership) by section 34 of the 2006 Act”. 

(4) The Scottish Ministers may, by regulations, make such modification of any enactment 
(including this Act), instrument or document as they consider appropriate for the 
purpose of giving the Council, the Tribunal or the court further powers as respects 
conduct complaints referred to in section 42ZA(1) of the 1980 Act (as inserted by 
subsection (2)). 

(5) Regulations under subsection (4) may contain such incidental, supplemental, 
consequential, transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient for the purposes of that subsection. 

37 Unsatisfactory professional conduct: conveyancing or executry practitioners etc. 
(1) The Scottish Ministers may, by regulations, make such modification of any enactment 

(including this Act), instrument or document as they consider appropriate for the 
purpose of giving the Council, the Tribunal or the court powers as respects conduct 
complaints suggesting unsatisfactory professional conduct by practitioners who are— 

(a) conveyancing practitioners; 

(b) executry practitioners; 

(c) such other practitioners as may be specified in the regulations. 

27



24 Legal Profession and Legal Aid (Scotland) Bill 
Part 2—Conduct complaints: other matters 

(2) Regulations under subsection (1) may contain such incidental, supplemental, 
consequential, transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient for the purposes of that subsection. 

38 Power of Tribunal to award compensation for professional misconduct
(1) In section 53 of the 1980 Act (powers of Tribunal)— 5
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(a) in subsection (2), after paragraph (ba) insert— 

“(bb) where the solicitor has been guilty of professional misconduct, direct the 
solicitor to pay, to any person they consider has suffered loss, 
inconvenience or distress as a direct result of the professional 
misconduct, by way of compensation for such loss, inconvenience or 
distress such amount, not exceeding £5,000, as the Tribunal may 
specify;”; 

(b) after subsection (7), insert— 

“(7A) The Scottish Ministers may by order made by statutory instrument, after 
consulting the Council and such groups of persons representing consumer 
interests as they consider appropriate, amend paragraph (bb) of subsection (2) 
by substituting for the amount for the time being specified in that paragraph 
such other amount as they consider appropriate. 

(7B) A statutory instrument containing an order under subsection (7A) is not to be 
made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament.”. 

(2) In section 20 of the 1990 Act (professional misconduct, inadequate professional 
services, etc.)— 

(a) in subsection (2B), after paragraph (a) insert— 

“(aa) where the practitioner has been guilty of professional misconduct, direct 
the practitioner to pay, to any person they consider has suffered loss, 
inconvenience or distress as a direct result of the professional 
misconduct, by way of compensation for such loss, inconvenience or 
distress such amount, not exceeding £5,000, as the Tribunal may 
specify;”; 

(b) after subsection (11A), insert— 

“(11B) The Scottish Ministers may by order made by statutory instrument, after 
consulting the Council and such groups of persons representing consumer 
interests as they consider appropriate, amend subsection (2B)(aa) by 
substituting for the amount for the time being specified in that provision such 
other amount as they consider appropriate. 

(11C) A statutory instrument containing an order under subsection (11B) is not to be 
made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament.”. 
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PART 3

LEGAL PROFESSION: OTHER MATTERS

39 Constitution of Scottish Solicitors’ Discipline Tribunal 
(1) Schedule 4 to the 1980 Act is amended as follows. 

(2) For paragraph 1 substitute— 5
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“1 The Tribunal shall consist of not more than 28 members. 

1A The Tribunal shall consist of equal numbers of— 

(a) members (in this Part referred to as “solicitor members”) appointed by 
the Lord President, who are solicitors recommended by the Council as 
representatives of the solicitors’ profession throughout Scotland; and  

(b) members (in this Part referred to as “non-lawyer members”) appointed 
by the Lord President after consultation with the Scottish Ministers, who 
are not— 

(i) solicitors; 

(ii) advocates; 

(iii) conveyancing practitioners or executry practitioners, within the 
meaning of section 23 of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990 (c.40) (“the 1990 Act”); 

(iv) persons exercising a right to conduct litigation or a right of 
audience acquired by virtue of section 27 of the 1990 Act.  

1B The validity of any proceedings of the Tribunal is not affected by a vacancy in 
membership of the Tribunal nor by any defect in the appointment of a member. 

1C The Scottish Ministers may by order made by statutory instrument amend 
paragraph 1 so as to vary the maximum number of members of the Tribunal. 

1D A statutory instrument containing an order made under paragraph 1C is subject 
to annulment in pursuance of a resolution of the Scottish Parliament.”. 

(3) In paragraph 2(a), for “lay” substitute “non-lawyer”. 

(4) In paragraph 3, for “lay” substitute “non-lawyer”. 

(5) In paragraph 5— 

(a)  in sub-paragraph (b), for “1 lay member is” substitute “2 solicitor members are”; 

(b) for sub-paragraph (c) substitute— 

“(c) at least 2 non-lawyer members are present.”; 

(c) sub-paragraph (d) is repealed. 

(6) In paragraph 6, for “lay” substitute “non-lawyer”. 

40 Scottish Solicitors Guarantee Fund: borrowing limit 
In paragraph 2(2) of Schedule 3 (Scottish Solicitors Guarantee Fund) to the 1980 Act, 
for “£20,000” substitute “£1,250,000”. 
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41 Safeguarding interests of clients 

(1) The 1980 Act is amended as follows. 

(2) In section 45 (safeguarding interests of clients of solicitors struck off or suspended)— 

(a) after subsection (4), insert— 

“(4A) Where— 5
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(a) a solicitor is restricted by an order of the Tribunal under section 53(5) 
from acting as a principal; and 

(b) immediately before the restriction the solicitor was a sole solicitor; 

 the right to operate on, or otherwise deal with, any client account in the name 
of the solicitor or the solicitor’s firm shall on the occurrence of those 
circumstances vest in the Society (notwithstanding any enactment or rule of 
law to the contrary) to the exclusion of any other person until such time as the 
Council have approved acceptable other arrangements in respect of the client 
account.”;

(b) in subsection (5), after the definition of “material date”, insert— 

““principal” means a solicitor who is a sole practitioner or is a partner in a 
firm of two or more solicitors or is a director of an incorporated practice 
which is a company or a member of an incorporated practice which is a 
limited liability partnership or a solicitor who is a member of a multi-
national practice having its principal place of business in Scotland;”. 

42 Offence for unqualified persons to prepare certain documents 
In section 32(2) of the 1980 Act (offence for unqualified persons to prepare certain 
documents), after paragraph (e) add “; or 

(f) to a member of a body which has made a successful application under 
section 25 of the 1990 Act but only to the extent to which the member is 
exercising rights acquired by virtue of section 27 of that Act”. 

43 Notaries public to be practising solicitors 

(1) The 1980 Act is amended as follows. 

(2) In section 57(2), after “solicitor” insert “qualified to practise in accordance with section 
4”.

(3) In section 58, after subsection (4) insert— 

“(5) Where a person who is a solicitor and a notary public no longer has in force a 
practising certificate, the Council shall forthwith remove the person’s name 
from the register of notaries public. 

(6) If the person mentioned in subsection (5) becomes qualified to practise as a 
solicitor in accordance with section 4, the Council shall restore the person’s 
name to the register of notaries public.”. 
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PART 4

LEGAL AID

44 Criminal legal aid in solemn proceedings 
(1) The 1986 Act is amended as follows. 

(2) In section 22(1)(b)(i) (automatic availability of criminal legal aid), for “23(1)(a)” 
substitute “23A(1)”. 
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(3) In section 23 (power of the court to grant legal aid)— 

(a)  paragraph (a) of subsection (1); and 

(b)  paragraph (a) of subsection (2), 

are repealed. 

(4) After that section, insert— 

“23A Legal aid in solemn proceedings 

(1) Criminal legal aid shall be available on an application made to the Board, 
where a person is being prosecuted under solemn procedure, if the Board is 
satisfied after consideration of the person’s financial circumstances that the 
expenses of the case cannot be met without undue hardship to the person or the 
person’s dependants. 

(2) The Board shall establish a procedure under which any person whose 
application for legal aid under subsection (1) has been refused may apply to the 
Board for a review of the application.”. 

(5) In section 25(4) (legal aid in appeals), after “23” insert “, 23A”. 

(6) In section 25AB(4) (legal aid in references, appeals or applications for special leave to 
appeal to the Judicial Committee or the Privy Council), after “23” insert “, 23A”. 

(7) In section 30(3)(a) (legal aid in contempt proceedings), after “23” insert “, 23A”. 

45 Register of advisers: advice and assistance 
(1) The 1986 Act is amended as follows. 

(2) In section 4(2)(a) (Scottish Legal Aid Fund), after “counsel” insert “or registered 
adviser”.

(3) In section 6 (definitions)— 

(a) in subsection (1)— 

(i) in the definition of “advice and assistance” after paragraph (a) insert— 

“(aa) oral or written advice provided by a registered adviser on the application 
of Scots law to any specified categories of circumstances which have 
arisen in relation to the person seeking advice;”; 

(ii) in the definition of “assistance by way of representation”, after the word 
“means” insert “, subject to section 12B(3) of this Act,”; 

(b) in subsection (2), after the definition of “client” insert— 
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““registered adviser” means a person whose name appears on the register 
of advisers and who is the person by whom advice and assistance is 
provided;”.

(4) In section 10 (financial limit)— 

(a) in subsection (1)— 5
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(i) after the word “solicitor” where it first occurs insert “or, as the case may 
be, registered adviser”; 

(ii) in paragraph (a), after the word “solicitor” insert “or registered adviser”; 

(b) in subsection (3)— 

(i) after paragraph (a) insert— 

“(aa) any outlays which may be incurred by the registered adviser in, or in 
connection with, the providing of the advice and assistance;”; 

(ii) after paragraph (b) insert— 

“(ba) any fees (not being charges for outlays) which, apart from section 11 of 
this Act, would be properly chargeable by the registered adviser in 
respect of the advice and assistance;”. 

(5) In section 12 (payments of fees or outlays otherwise than through clients’ 
contributions)—

(a) in subsection (3), after the word “solicitor” where it first occurs insert “or, as the 
case may be, the registered adviser”; 

(b) in paragraph (d) of that subsection, after “solicitor” insert “or the registered 
adviser”.

(6) After section 12, insert— 

“Register of advisers 

12A Register of advisers  
(1) The Board shall establish and maintain a register of advisers (“the register of 

advisers ”) of— 

(a)  persons who are approved by the Board to provide advice and assistance 
as registered advisers; and 

(b) organisations approved by the Board as registered organisations in 
relation to that provision. 

(2) A person who— 

(a) is a solicitor, 

(b) is an advocate, 

(c) is a conveyancing practitioner or an executry practitioner, within the 
meaning of section 23 of the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1990 (c.40), 

(d) has acquired any right to conduct litigation or right of audience by virtue 
of section 27 of that Act, 

 may not be a registered adviser. 
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(3) Schedule 1A makes further provision about registered advisers and 
organisations, the register of advisers, code of practice for registered advisers 
etc.

12B Advice and assistance 
(1) The Scottish Ministers may by regulations specify categories of circumstances 

for the purposes of paragraph (aa) of the definition of “advice and assistance” 
in section 6(1) of this Act.  
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(2) The power under subsection (1) may specify different categories for different 
purposes. 

(3) In this Act, “assistance by way of representation” as defined in section 6(1) 
includes advice and assistance provided by a registered adviser but only to the 
extent to which it is competent for the registered adviser to perform such steps 
referred to in that definition.”. 

(7) In section 33 (fees and outlays of solicitors and counsel)— 

(a) after subsection (1) insert— 

“(1A) Any registered adviser who acts for any person by providing advice or 
assistance under this Act shall be paid out of the Fund in accordance with 
section 4(2)(a) of this Act in respect of any fees or outlays properly incurred by 
the registered adviser in so acting.”; 

(b) in subsection (2), after “counsel” insert “and, in respect of advice and assistance 
as mentioned in paragraph (b) of this subsection, registered advisers”. 

(8) In section 41 (interpretation)— 

(a) after the definition of “advice and assistance” insert— 

““adviser code” means the code of practice in relation to the register of 
advisers for the time being in force under Schedule 6 to this Act”; 

(b) after the definition of “the Register” insert— 

““the register of advisers” means the register established and maintained 
under section 12A of this Act; 

“registered adviser” has the meaning given to it in section 6(2) of this 
Act;”;

(c) after the definition of “registered firm” insert— 

““registered organisation” means an organisation whose name appears on 
the register of advisers;”. 

(9) After Schedule 1 (Scottish Legal Aid Board) to the 1986 Act, insert— 

“SCHEDULE 1A 

(introduced by section (12A(3)) 
FURTHER PROVISION IN RELATION TO THE REGISTER OF ADVISERS

Register of advisers 
1 (1) A person who satisfies the Board that the person complies with the relevant 

provisions of the adviser code shall be approved by the Board as a person to 
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provide advice and assistance as a registered adviser; and the Board shall make 
an appropriate entry on the register of advisers. 

(2) An organisation which satisfies the Board that it complies with the relevant 
provisions of the adviser code shall be approved by the Board and the Board 
shall make an appropriate entry on the register of advisers. 5
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(3) The Board must make the register of advisers available for public inspection, 
without charge, at all reasonable times. 

(4) In this Schedule an “organisation” includes— 

(a) a firm of solicitors; 

(b) an incorporated practice within the meaning of section 34(1A)(c) of the 
Solicitors (Scotland) Act 1980 (c.46). 

Applications
2 (1) An application for entry on the register of advisers shall be made in such form 

as the Board may determine, and shall be accompanied by such documents as 
the Board may specify. 

(2) Where a person is connected with an organisation for the purposes of providing 
advice and assistance— 

(a) the Board shall not consider the application of the person unless the 
name of the organisation— 

(i) is already registered; or 

(ii) has also applied for registration; 

(b) the Board shall not enter the name of the person on the register of 
advisers unless the name of the organisation is already registered. 

(3) On receipt of an application the Board shall make such enquiries as it thinks 
appropriate for the purposes of determining whether the applicant complies 
with the relevant provisions of the adviser code.  

(4) The Board may determine an application to be entered on the register of 
advisers by— 

(a) granting the application; or 

(b) refusing the application. 

(5) Where the Board decides to refuse an application it shall as soon as practicable 
thereafter send the applicant, by recorded delivery, a written note of its reasons. 

(6) Where a registered adviser is connected with an organisation or organisations 
for the purposes of providing advice and assistance, the entry relating to that 
adviser shall include the name of that organisation or those organisations. 

Further provision on applications: persons connected to the Board 
3 Where a person who applies to be a registered adviser— 

(a) is employed by the Board; and  

(b) is to be connected to the Board in the provision of  advice and assistance, 
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 any entry relating to the person on the register of advisers shall include a note 
that the adviser is so employed; but the Board shall not require to be regarded 
as an organisation for the purposes of this Schedule and shall not itself require 
to be registered. 

Adviser code 5
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4 (1) The Board shall prepare a code of practice (an “adviser code”) in relation to 
registered advisers and registered organisations. 

 (2) The adviser code prepared under sub-paragraph (1) must include— 

(a) the conditions to be complied with in order to qualify for registration; 

(b) the types of organisations eligible for registration; 

(c) the laying down of standards, conduct, practice and training expected in 
relation to— 

(i) the provision of advice and assistance by registered advisers; 

(ii) registered organisations; 

(d) arrangements for monitoring the activities of registered advisers and 
registered organisations. 

(3) The adviser code prepared under sub-paragraph (1) has effect on such date as 
the Board may confirm. 

(4) But the adviser code may not have effect unless and until it has been— 

(a)  approved by the Scottish Ministers; and 

(b) the Board has laid a copy of the prepared code before the Scottish 
Parliament. 

(5) The Board is to publish the adviser code in such way as, in its opinion, is likely 
to bring it to the attention of those interested in it. 

(6) The Board is to— 

(a)  keep the adviser code under review; and 

(b) revise it where appropriate. 

(7) The provisions of this paragraph apply in relation to any revision of the adviser 
code as they apply in relation to the version originally prepared. 

(8) Registered advisers and registered organisations shall comply with the relevant 
requirements of the adviser code. 

Monitoring

5 The Board is to monitor— 

(a) the provision of advice and assistance and related activities by registered 
advisers;

(b) compliance with the adviser code by registered advisers and registered 
organisations.
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Removal of name from the register of advisers 

6 (1) Where it appears to the Board (whether or not following a complaint made to 
it) that a registered adviser or registered organisation may not be complying 
with the adviser code, it shall investigate the matter in such manner as it thinks 
fit.5
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(2) Where the Board conducts an investigation under sub-paragraph (1) it must 
allow, as the case may be— 

(a) the registered adviser concerned; or 

(b) the registered organisation concerned, 

 the opportunity to make representations. 

(3) Following an investigation under sub-paragraph (1), the Board may give the 
registered adviser concerned or the registered organisation concerned an 
opportunity, within such time as it may specify, to remedy any defect in the 
compliance with the adviser code. 

(4) Where, after carrying out the procedures mentioned in sub-paragraph (1) and, 
where a time limit has been set under sub-paragraph (3), after the expiry of that 
time limit, the Board is satisfied that— 

(a) the registered organisation is not, or has not been, complying with the 
adviser code, it shall remove from the register of advisers the names of— 

(i) the organisation; and 

(ii) any registered advisers connected with the organisation; 

(b) the registered adviser is not, or has not been, complying with the adviser 
code, it shall remove from the register of advisers the name of the 
adviser.

(5) Where a registered adviser mentioned in sub-paragraph (4)(a)(ii) is also 
connected to another registered organisation, the Board shall not remove the 
name of the adviser from the register of advisers, but shall alter the entry 
against the name of the adviser so as to remove the name of the organisation 
whose name has been removed from the register. 

(6) Where the Board is satisfied, whether or not informed by the adviser 
concerned, that a registered adviser— 

(a) has become connected with an unregistered organisation; and  

(b) is no longer connected with a registered organisation, 

 it shall remove the name of the registered adviser from the Register. 

(7) Where the Board decides to remove the name of an adviser or an organisation 
from the register of advisers it shall as soon as practicable thereafter send the 
applicant, by recorded delivery, a written note of its reasons. 

Appeals

7 (1) A decision by the Board to refuse an application under paragraph 2(4)(b) may 
be appealed by the applicant to the Court of Session within 21 days of the 
receipt of the notification of the Board’s reasons under paragraph 2(5). 
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(2) A decision by the Board under paragraph 6(4) or (6) to remove from the 
register of advisers the name of— 

(a) a registered adviser; or 

(b) a registered organisation, 

 may be appealed to the Court of Session within 21 days of the receipt of the 
notification of the Board’s reasons under paragraph 6(7); but the making of an 
appeal shall not have the effect of restoring the name to the register of advisers. 
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(3) An appeal under sub-paragraph (1) or (2) may be on questions of both fact and 
law and the court, after hearing such evidence and representations as it 
considers appropriate, may make such order as it thinks fit.”. 

46 Contributions, and payments out of property recovered 
(1) The 1986 Act is amended as follows. 

(2) In section 4 (Scottish Legal Aid Fund) in subsection (2), after paragraph (ab) insert— 

“(aba)any sums repayable to a person in accordance with section 17(2C) of 
this Act;”. 

(3) In section 17 (contributions, and payments out of property recovered), after subsection 
(2B) insert— 

“(2C) If the total contribution to the Fund made by a person in respect of any 
proceedings exceeds the net liability of the Fund on the person’s account, the 
excess shall be repaid to the person. 

(2D) Nothing in subsection (2B) shall prejudice the power of the court to allow any 
damages or expenses to be set off. 

(2E) In this section, the reference to a “net liability of the Fund” on a legally 
assisted person’s account is a reference to the aggregate amount of— 

(a) the sums paid or payable to a solicitor or counsel out of the Fund on the 
person’s account, in respect of the proceedings in question; and  

(b) any sums paid or payable to a solicitor, counsel or registered adviser out 
of the Fund on the person’s account, for advice and assistance in 
connection with the proceedings in question or any matter to which those 
proceedings relate, 

 being sums not recouped by the Fund out of expenses in respect of those 
proceedings, or as a result of any right which the person may have to be 
indemnified against such expenses. 

(2F) Where the solicitor for a legally assisted person is employed by the Board for 
the purposes of Part V of this Act, references in subsection (2E) to sums 
payable out of the Fund include references to sums which would have been so 
payable had the solicitor not been so employed.”. 
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PART 5

GENERAL

47 Advice, services or activities to which Act does not apply 
(1) Nothing in this Act applies to— 

(a) any element of a complaint relating to; 5
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(b) the provision by a practitioner of, 

the advice, services or activities mentioned in subsection (2). 

(2) The advice, services or activities are— 

(a) activities carried out by virtue of a group licence issued under section 22(1)(b) of 
the Consumer Credit Act 1974 (c.39); 

(b) activities of an insolvency practitioner within the meaning of Part 13 of the 
Insolvency Act 1986 (c.45); 

(c) immigration advice or immigration services, both within the meaning of section 
82(1) of the Immigration and Asylum Act 1999 (c.33); 

(d) exempt regulated activities within the meaning of section 325(2) of the Financial 
Services and Markets Act 2000 (c.8). 

48 Ancillary provision
(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 

transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes, or in consequence, of this Act. 

(2) An order under this section may— 

(a) make different provision for different purposes; 

(b) modify any enactment, instrument or document. 

49 Regulations or orders
(1) Any power conferred by this Act on the Scottish Ministers to make orders or 

regulations—

(a) must be exercised by statutory instrument; 

(b) may be exercised so as to make different provision for different purposes. 

(2) A statutory instrument containing an order or regulations made under this Act (except an 
order made under section 52(2)) is, subject to subsection (3), subject to annulment in 
pursuance of a resolution of the Parliament. 

(3) A statutory instrument containing— 

(a) an order under section 8(7), 16(8), 17(1), (3) or (4); 

(b) regulations under section 31(1), 36(4) or 37(1); 

(c) an order under— 

(i) section 48(1) containing provisions which add to, replace or omit any part 
of the text of an Act; 
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(ii) paragraph 2(7) of schedule 1, 

is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Parliament. 

50 Interpretation
In this Act— 5
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15

“the 1980 Act” means the Solicitors (Scotland) Act 1980 (c.46); 

“the 1986 Act” means the Legal Aid (Scotland) Act 1986 (c.47); 

“the 1990 Act” means the Law Reform (Miscellaneous Provisions) (Scotland) Act 
1990 (c.40). 

51 Minor and consequential modifications 
Schedule 4 makes— 

(a) minor modifications; 

(b) modifications consequential on the provisions of this Act. 

52 Short title and commencement
(1) This Act may be cited as the Legal Profession and Legal Aid (Scotland) Act 2006. 

(2) The provisions of this Act, except this section and sections 34, 49 and 50 come into 
force on such day as the Scottish Ministers may by order appoint. 

(3) Different days may be appointed under subsection (2) for different purposes. 
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SCHEDULE 1 
(introduced by section 1(2))

THE SCOTTISH LEGAL COMPLAINTS COMMISSION

Status

1 (1) The Commission is a body corporate. 5
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(2) The Commission is not to be regarded as a servant or agent of the Crown, or having any 
status, immunity or privilege of the Crown, nor are its members or its employees to be 
regarded as civil servants, nor its property as property of, or held on behalf of, the 
Crown.

Membership of the Commission 

2 (1) The Commission is to consist of the following members— 

(a) a person to chair the Commission (“the chairing member”); and  

(b) 8 other members. 

(2) Members are appointed by the Scottish Ministers. 

(3) The chairing member and 4 other members of the Commission must be members (in this 
schedule referred to as “non-lawyer members”) who are not within any of the categories 
mentioned in sub-paragraph (6).  

(4) There must be 4 members of the Commission (in this schedule referred to as “lawyer 
members”) who are within any of the categories mentioned in sub-paragraph (6). 

(5) Of the lawyer members 3 must have practised within any, or any combination, of the 
categories mentioned in sub-paragraph (6) for at least 10 years. 

(6) The categories are— 

(a) solicitors;

(b) advocates;

(c) conveyancing practitioners or executry practitioners; 

(d) persons exercising a right to conduct litigation or a right of audience acquired by 
virtue of section 27 of the 1990 Act. 

(7) The Scottish Ministers may, subject to sub-paragraph (8), by order amend— 

(a) sub-paragraph (1)(b) to alter the number of other members referred to there; 

(b) sub-paragraph (3) to alter the number of other members referred to there; 

(c) sub-paragraph (4) to alter the number of members referred to there; 

(d) sub-paragraph (5) to alter the number of lawyer members referred to there. 

(8) The number of non-lawyer members must be greater than the number of lawyer 
members.  

Terms of appointment etc. 

3 (1) Each member is to be appointed for a period not exceeding 5 years.  
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(2) A member— 

(a) may by giving notice in writing to the Scottish Ministers resign office as a 
member of the Commission;  

(b) otherwise, holds and vacates office in accordance with the terms and conditions of 
appointment. 5
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(3) A person is, on ceasing to be a member, eligible for reappointment. 

4 In appointing members, the Scottish Ministers are to have regard to the desirability of 
including—

(a) persons who have experience of, and have shown capacity in— 

(i) consumer affairs or complaints handling; 

(ii) the provision of advice to members of the public on or in relation to such 
matters; 

(b) persons who have experience of, and shown capacity in, the practice and 
provision of legal education and training;  

(c) persons who have experience of, and shown capacity in— 

(i) civil or criminal proceedings; 

(ii) court procedures and practice generally;  

(iii) the practice and provision of other legal services; 

(iv) the monitoring of legal services; 

(d) persons who have such other skills, knowledge or experience as the Scottish 
Ministers consider to be relevant in relation to the exercise of the Commission’s 
functions.

Removal of members 

5 (1) The Scottish Ministers may, by written notice, remove a member from office if they are 
satisfied as regards any of the following matters—  

(a) that the member becomes insolvent; 

(b) that the member— 

(i) has been absent from meetings of the Commission for a period longer than 
6 consecutive months without the permission of the Commission; 

(ii) has been convicted of a criminal offence; 

(iii) is otherwise unable or unfit to discharge the functions of a member or is 
unsuitable to continue as a member. 

(2) For the purpose of sub-paragraph (1)(a) a member becomes insolvent on— 

(a) the approval of a voluntary arrangement proposed by the member; 

(b) being adjudged bankrupt; 

(c) the member’s estate being sequestrated; 

(d) entering into a debt arrangement programme under Part 1 of the Debt 
Arrangement and Attachment (Scotland) Act 2002 (asp 17) as the debtor; 

(e) granting a trust deed for creditors. 
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Disqualification from membership 

6 (1) A person is disqualified from appointment, and from holding office, as a member of the 
Commission if that person is— 

(a) a member of the House of Commons; 

(b) a member of the Scottish Parliament; 5
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(c) a member of the European Parliament. 

(2) A person who has held any of the offices set out in sub-paragraph (1)(a) to (c) is also 
disqualified from appointment as a member of the Commission for a period of one year 
starting from the day on which the person last held any of those offices.  

Remuneration, allowances and pensions for members 

7 (1) The Commission is to pay to its members such remuneration as the Scottish Ministers 
may in each case determine. 

(2) The Commission is to pay to its members such allowances as the Scottish Ministers may 
in each case determine. 

(3) The Commission may, with the approval of the Scottish Ministers— 

(a) pay or make arrangements for the payment; 

(b) make payments towards the provision;  

(c) provide and maintain schemes (whether contributory or not) for the payment, 

of such pensions, allowances or gratuities to or in respect of any person who is or has 
ceased to be a member of the Commission, as the Commission may determine. 

(4) The reference in sub-paragraph (3) to pensions, allowances and gratuities includes a 
reference to pensions, allowances and gratuities by way of compensation for loss of 
office.

Chief executive and other employees 

8 (1) The Commission is to employ a chief executive. 

(2) The chief executive is, with the approval of the Scottish Ministers, to be appointed by 
the Commission on such terms and conditions as the Commission may, with such 
approval, determine. 

(3) The Commission may (subject to any directions given under sub-paragraph (4)) appoint 
such other employees on such terms and conditions as the Commission may determine. 

(4) The Scottish Ministers may give directions to the Commission as regards the 
appointment of employees under sub-paragraph (3) (including the number of 
appointments) and as regards terms and conditions of their employment. 

(5) The Commission must comply with directions given to it under sub-paragraph (4). 

(6) The Commission may, with the approval of the Scottish Ministers— 

(a) pay or make arrangements for the payment; 

(b) make payments towards the provision; 

(c) provide and maintain schemes (whether contributory or not) for the payment, 
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of such pensions, allowances or gratuities to or in respect of any person who is or has 
ceased to be an employee of it, as the Commission may determine. 

(7) The reference in sub-paragraph (6) to pensions, allowances and gratuities includes a 
reference to pensions, allowances and gratuities by way of compensation for loss of 
employment. 5

10

15

20

25

30

35

Accountable officer 

9 (1) The chief executive is the accountable officer for the purposes of this paragraph. 

(2) The functions of the accountable officer are— 

(a) signing the accounts of the expenditure and receipts of the Commission; 

(b) ensuring the propriety and regularity of the finances of the Commission; 

(c) ensuring that the resources of the Commission are used economically, efficiently 
and effectively;  

(d) the duty mentioned in sub-paragraph (3). 

(3) The duty is, where the accountable officer is required by the Commission to act in some 
way but considers that to do so would be inconsistent with the proper performance of 
the functions specified in sub-paragraph (2)(a) to (c), to— 

(a) obtain written authority from the Commission before taking the action;  

(b) send a copy of the authority as soon as possible to the Auditor General for 
Scotland.

Procedure

10 (1) Subject to sub-paragraph (2)— 

(a) any quorum of the Commission as contained in rules made under section 23(1) 
must consist of a greater number of non-lawyer members than lawyer members; 

(b) the chairing member must, if present, chair meetings of the Commission or any 
committee of the Commission; 

(c) if the chairing member is not available to be present at a meeting of the 
Commission or any committee of the Commission, the chairing member is to 
appoint another non-lawyer member to chair the meeting or committee; 

(d) the chairing member has a casting vote; and any person appointed by that member 
under sub-sub-paragraph (c) has a casting vote for the purposes of that 
appointment; 

(e) the validity of any proceedings of the Commission, or any of its committees, is 
not affected by a vacancy in membership nor by any defect in the appointment of 
a member. 

(2) Sub-paragraph (1) does not apply to the appeals committee established under paragraph 
11(1)(a).

Committees

11 (1) The Commission— 
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(a) must establish an appeals committee in accordance with rules made under section 
23(1) and for the purposes mentioned in the rules; 

(b) may establish other committees for any other purposes relating to its functions. 

(2) Subject to sub-paragraph (3)— 

(a) the Commission is to determine the composition of its committees; 5
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(b) any quorum of a committee as contained in rules made by virtue of section 23 
must consist of a greater number of non-lawyer members than lawyer members; 

(c) a committee of the Commission is to comply with any directions given to it by the 
Commission. 

(3) Sub-paragraph (2) does not apply to the appeals committee established under sub-
paragraph (1)(a). 

General powers 

12 (1) The Commission may do anything which appears to it to be necessary or expedient for 
the purpose of, or in connection with, or appears to it to be conducive to, the exercise of 
the Commission’s functions. 

(2) In particular the Commission may— 

(a) enter into contracts;

(b) with the consent of the Scottish Ministers, borrow money; 

(c) with the consent of the Scottish Ministers, acquire and dispose of land; 

(d) obtain advice or assistance from any person who, in the Commission’s opinion, is 
qualified to give it.

(3) The Commission may pay to any person from whom advice or assistance is obtained 
such fees, remuneration and allowances as the Commission may, with the approval of 
the Scottish Ministers, determine. 

Delegation of functions 

13 (1)  The Commission may, subject to sub-paragraphs (2) and (3), authorise— 

(a) the chief executive; 

(b) any of its committees;  

(c) any other person, 

to exercise such of its functions (to such extent) as it may determine. 

(2) The Commission may not authorise any of the following functions to be exercised by 
any other person— 

(a) the approval of annual reports and accounts; 

(b) making of rules under section 23(1); 

(c) determining the amount of the annual general levy and the complaints levy under 
section 20(1); 

(d) the approval of any budget or other financial plan. 
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(3) Sub-paragraph (1) does not affect the responsibility of the Commission for the exercise 
of its functions. 

Location of office 

14 (1) Subject to sub-paragraph (2), the Commission’s determination of the location of the 
Commission’s office premises is subject to the approval of the Scottish Ministers. 5
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(2) The Scottish Ministers may direct the Commission as to the location of the 
Commission’s office premises; and the Commission must comply with any such 
direction.

Accounts

15  (1) The Commission must— 

(a) keep proper accounts and accounting records; 

(b)  prepare in respect of each financial year a statement of accounts; and 

(c) send the statement of accounts to the Scottish Ministers, 

in accordance with such directions as the Scottish Ministers may give. 

(2) The Scottish Ministers must send the statement of accounts to the Auditor General for 
Scotland for auditing. 

(3) If requested by any person, the Commission is to make available at any reasonable time, 
without charge, in printed or electronic form, their audited accounts, so that they may be 
inspected by that person. 

Reports

16 (1) As soon as practicable after the end of each financial year, the Commission must 
prepare a report on— 

(a) the discharge of the Commission’s functions during that year; and 

(b) such action the Commission proposes to take in the following year in pursuance of 
its functions. 

(2) The Commission must— 

(a) send a copy of the report to the Scottish Ministers; and  

(b) publish the report. 

(3) In preparing and publishing the report the Commission must do so in accordance with 
such directions as the Scottish Ministers may give. 

(4) The Scottish Ministers must lay a copy of the report before the Parliament. 

(5) The Commission may publish such other reports on matters relevant to the functions of 
the Commission as it considers appropriate. 

Directions as to exercise of functions  

17 (1) The Scottish Ministers may give the Commission directions of a general character as to 
the exercise of the Commission’s functions under this Act. 
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(2) The Commission must comply with any such directions so given. 

(3) The Scottish Ministers must publish any directions given under sub-paragraph (1). 

SCHEDULE 2 
(introduced by sections 13(4) and 28(4))

FURTHER POWERS OF COMMISSION UNDER SECTION 13 OR 285
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1 Where the Commission— 

(a) gives notice under section 13(1) to any person having possession or control of any 
documents to which that section applies; 

(b) requires any person under section 28(1) or (3) to provide it with information or 
documents referred to in that section, 

and the person refuses or fails to produce or deliver any of the documents or the 
information within the time specified in the notice or requirement or to cause them to be 
so produced or delivered, the Commission may apply to the court for an order requiring 
the person to produce or deliver the documents or information or to cause them or it to 
be produced or delivered to the person appointed at the place fixed by the Commission 
within such time as the court may order. 

2 Where the Commission takes possession of any such documents or information which 
have or has been produced or delivered to it, it must without delay serve on the 
practitioner against whom the complaint is made, and any other person to whom the 
notice was given or requirement made, a notice giving particulars and the date on which 
it took possession.  

3 Before the expiry of the period of 14 days after service of a notice under paragraph 2 the 
person on whom the notice has been served may apply to the court for an order directing 
the Commission to return such documents or information to the person from whom they 
were received by the Commission or to such other person as the applicant may request; 
and on the hearing of any such application the court may make the order applied for or 
such other order as it thinks fit. 

4 If no application is made to the court under paragraph 3, or if the court on any such 
application directs that the documents or information in question remain in the custody 
or control of the Commission, the Commission may make enquiries to ascertain the 
person to whom they belong and may deal with the documents or information in 
accordance with the directions of the person. 

SCHEDULE 3 
(introduced by section 23(2)) 

RULES AS TO COMMISSION’S PRACTICE AND PROCEDURE

Provision which must be included 

1 The rules as to the Commission’s practice and procedure made under section 23(1) must 
include provision— 

(a) regulating the making to the Commission of complaints under Part 1, including— 

(i) when a complaint is to be regarded as made for the purposes of the Part; 
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(ii) the eligibility of persons to make such complaints on behalf of other 
persons (whether living or not); 

(b) regulating the handling by it of complaints under the Part; 

(c) requiring the Commission to have regard to the Convention rights in deciding 
whether—5
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(i) to hold a hearing in relation to a complaint being dealt with by it under the 
Part;

(ii) such a hearing should be in public or private; 

(d) requiring the appeals committee established under paragraph 11(1)(a) of schedule 
1 (referred to in this schedule as the “appeals committee”) to have regard to those 
rights in deciding whether— 

(i) to hold a hearing in relation to an appeal made to it; 

(ii) such a hearing should be in public or private; 

(e) as to when reasons are to be given— 

(i) for the Commission’s determinations, directions, decisions or 
recommendations under the Part; 

(ii) in respect of what matters relating to the determinations, directions, 
decisions or recommendations; 

(iii) for decisions of the appeals committee; 

(f) as to the establishment of the appeals committee to receive and determine appeals 
mentioned in sub-sub-paragraph (g) and the membership of the committee, 
including in particular provision requiring that— 

(i) the committee has at least 3 members, of which the majority are non-
lawyer members of the Commission;  

(ii) the persons who hear and determine the appeal must not have been 
involved in making the determination, direction, decision or 
recommendation appealed against; 

(g) as to appeal to the appeals committee by a complainer, a practitioner (or, as the 
case may be, where a direction under section 8(2) applies to an employing 
practitioner by virtue of section 8(6), the employing practitioner) against a— 

(i) determination under section 7; 

(ii) determination or direction under section 8(2); 

(iii) decision under section 15(2); 

(iv) direction under section 16(6); 

(h) subject to schedule 1, regulating its own meetings (including any quorum) and 
that of its committees. 

Provision which may in particular be included 

2 The rules as to the Commission’s practice and procedure made under section 23(1) may 
in particular include provision— 
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(a) fixing time limits for the making of complaints against practitioners or relevant 
professional organisations or the stages of its investigation under Part 1; 

(b) as to— 

(i) extension of any time limit fixed by it under the rules; 

(ii) the circumstances in which such extension may be made; 5
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(c) as to the circumstances in which the Commission is not prevented by section 3(2) 
from taking the steps and further action referred to in that section in relation to a 
complaint which is made prematurely (within the meaning of section 3(4));  

(d) as to— 

(i) the evidence which may be required or admitted; 

(ii) the extent to which it may be oral or written; 

(iii) the consequences of a person’s failure to produce any information or 
document which the person has been required to produce; 

(e) securing that a procedural defect in relation to— 

(i) the making of; 

(ii) the Commission dealing with, 

a complaint under Part 1 is not to have an effect under the Part where the 
Commission considers that appropriate in the interests of fairness. 

3 In this schedule— 

“lawyer member” has the meaning given by paragraph 2(4) of schedule 1; 

“non-lawyer member” has the meaning given by paragraph 2(3) of that schedule. 

SCHEDULE 4 
(introduced by section 51)

MINOR AND CONSEQUENTIAL MODIFICATIONS

Solicitors (Scotland) Act 1980 (c.46) 

1 (1) The 1980 Act is amended as follows. 

(2) In section 3A(5) (discharge of functions of Council of Law Society)— 

(a) in paragraph (a)— 

(i) at the beginning, insert “that”; 

(ii) for the word “, or”, substitute “; 

(aa) that under section 35(2) of the 2006 Act of determining what action to 
propose, or take, as respects a conduct complaint remitted to them under 
section 5(a) or 11(5)(a) of that Act; 

(ab) that under— 

(i) section 42ZA(1) of this Act of determining whether or not to 
uphold a conduct complaint so remitted which suggests 
unsatisfactory professional conduct; 
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(ii) section 42ZA(3)(b) of this Act of determining what steps to take 
when upholding such a conduct complaint; 

(ac) that under section 51(1) of this Act of determining whether or not to 
make a complaint to the Tribunal as respects a conduct complaint so 
remitted which suggests professional misconduct; 5
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(ad) that”; 

(iii) the words “the functions” are repealed; 

(b) in paragraph (b)— 

(i) before “under” insert “that”; 

(ii) the words “, the functions” are repealed. 

(3) In section 15(2)(i) (discretion of Council in special cases as respects application for 
practising certificate)— 

(a) the words “, after a complaint has been made” are repealed; 

(b) in sub-paragraph (i), for the words “relating to his conduct of the business of a 
client” substitute “the Council are investigating a conduct complaint remitted to 
them under section 5(a) or 11(5)(a) of the 2006 Act,”; 

(c) in sub-paragraph (ii), at the beginning insert “after a complaint has been made”. 

(4) In section 20(2) (Council’s duty to supply lists of solicitors holding practising 
certificates), after the words “55(1)(ba)” insert “or (bb)”. 

(5) In section 24C(2)(h) (discretion of Council in special cases as respects registration 
certificate for registered European lawyer)— 

(a) the words “, after a complaint has been made” are repealed; 

(b) in sub-paragraph (i), for the words “relating to his conduct of the business of a 
client” substitute “the Council are investigating a conduct complaint remitted to 
them under section 5(a) or 11(5)(a) of the 2006 Act,”; 

(c) in sub-paragraph (ii), at the beginning insert “after a complaint has been made”. 

(6) In section 25A (rights of audience of solicitors in Court of Session etc.), after subsection 
(14), insert— 

“(14A) Where the Commission makes a determination under section 7 of the 2006 Act 
upholding a services complaint against a solicitor, the Council may, if they 
consider that the complaint has a bearing on his fitness to exercise any right of 
audience held by him by virtue of this section and that it is appropriate to do 
so, suspend or revoke the right.”. 

(7) In section 65(1) (interpretation)— 

(a) after the definition of “the 1990 Act”, insert— 

““the 2006 Act” means the Legal Profession and Legal Aid (Scotland) 
Act 2006 (asp 00);”; 

(b) after the definition of “client account”, insert— 

““the Commission” means the Scottish Legal Complaints Commission;”. 

(8) In section 65, after subsection (4) insert— 
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“(5) In this Act, references to “inadequate professional services” do not include any 
professional services other than— 

(a) activities carried out by virtue of a group licence issued under section 
22(1)(b) of the Consumer Credit Act 1974 (c.39); 

(b) activities of an insolvency practitioner within the meaning of Part 13 of 
the Insolvency Act 1986 (c.45); 
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(c) immigration advice or immigration services, both within the meaning of 
section 82(1) of the Immigration and Asylum Act 1999 (c.33); 

(d) exempt regulated activities within the meaning of section 325(2) of the 
Financial Services and Markets Act 2000 (c.8).”. 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1990  (c.40) 

2 (1) The 1990 Act is amended as follows. 

(2) After section 23 (interpretation of sections 16 to 22), insert— 

“23A Inadequate professional services: further interpretation  

 In sections 16 to 23 of this Act, references to “inadequate professional 
services” do not include any professional services other than— 

(a) activities carried out by virtue of a group licence issued under section 
22(1)(b) of the Consumer Credit Act 1974 (c.39); 

(b) activities of an insolvency practitioner within the meaning of Part 13 of 
the Insolvency Act 1986 (c.45); 

(c) immigration advice or immigration services, both within the meaning of 
section 82(1) of the Immigration and Asylum Act 1999 (c.33); 

(d) exempt regulated activities within the meaning of section 325(2) of the 
Financial Services and Markets Act 2000 (c.8).”. 

(3) In section 25 (rights to conduct litigation and rights of audience)— 

(a) in subsection (2)(b)(ii), for the words “this section” substitute “section 27 of this 
Act”;

(b) in subsection (2)(c)(i), for the words “this section” substitute “section 27 of this 
Act in the event of the application being granted”; 

(c) in subsection (2)(c)(ii)— 

(i) after the word “complaints” insert “remitted to the body under section 5(a) 
or 11(5)(a) of the 2006 Act or, as the case may be,”; 

(ii) for the words “this section” substitute “section 27 of this Act in the event of 
the application being granted”; 

(d) in subsection (3), for the words “this section” substitute “section 27 of this Act”. 

(4) In section 33(1) (complaints in relation to legal services), paragraph (a) and the 
following “or” are repealed. 

(5) In section 44, after the definition of “the 1980 Act” insert— 

““the 2006 Act” means the Legal Profession and Legal Aid (Scotland) 
Act 2006 (asp 00).”. 
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Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7) 

3 In the Ethical Standards in Public Life etc. (Scotland) Act 2000, in schedule 3 (devolved 
public bodies) after the entry relating to the Scottish Legal Aid Board insert— 

“The Scottish Legal Complaints Commission”. 

Freedom of Information (Scotland) Act 2002 (asp 13) 5

10

4 In the Freedom of Information (Scotland) Act 2002, in schedule 1 (Scottish public 
authorities) after paragraph 92 insert— 

“92A The Scottish Legal Complaints Commission.”. 

Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4) 

5 In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2 
(specified authorities) after the entry relating to the Scottish Legal Aid Board insert— 

“Scottish Legal Complaints Commission”. 
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Legal Profession and Legal Aid (Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to establish the Scottish Legal Complaints Commission; to
make provision as regards complaints against members of the legal profession in Scotland
and other matters concerning the regulation of that profession; to make provision in
connection with the administration of the Scottish Legal Aid Fund, including a register of
advisers in connection with advice and assistance; and for connected purposes. 
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1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Legal Profession and Legal Assistance (Scotland) Bill 
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• a Financial Memorandum; 
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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

SUMMARY AND BACKGROUND TO THE BILL 

4. The Bill establishes the Scottish Legal Complaints Commission and provides for its main 
function to be to handle consumer complaints about the service provided by legal practitioners 
which cannot be resolved at source; and brings in the first stage of a planned programme of 
measures in the delivery of all forms of publicly funded legal assistance in Scotland, provided by 
both lawyers and non-lawyers. 

COMMENTARY ON SECTIONS 

PART 1 – THE SCOTTISH LEGAL COMPLAINTS COMMISSION 

Section 1: The Scottish Legal Complaints Commission 

5. Section 1 provides for the establishment of the Scottish Legal Complaints Commission 
and Schedule 1 makes provision about its status, constitution, proceedings etc. 

Section 2: Receipt of complaints: preliminary steps 

6. The Commission is to act as the gateway for complaints about either the service provided 
by a legal practitioner or the conduct of a legal practitioner where it has not been possible for the 
legal practitioner or the practitioner’s firm to resolve the complaint at source.  The range of legal 
practitioners subject to the jurisdiction of the Commission is set out in section 34 which defines 
the term “practitioner”.  Relevant professional organisations which receive a complaint direct 
from a complainer are required by section 24 to send it to the Commission without delay.    

7. Section 2 sets out the preliminary steps which the Commission must take on receipt of 
complaints.  The Commission may receive complaints about either the conduct of a legal 
practitioner (whether professional misconduct or the new concept of unsatisfactory professional 
conduct  defined in section 34) or the adequacy of the professional services provided by a legal 
practitioner (referred to respectively as “conduct complaints” or “service complaints”).  On 
receipt of complaints, the Commission’s initial function is (a) to determine whether or not they 
are eligible and (b) to reject those which it determines to be frivolous or vexatious or otherwise 
ineligible in terms of the Commission’s rules.  Persons who have an interest to submit a 
complaint alleging inadequate professional services are those people who appear to the 
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Commission to have been directly affected by the services which are the subject of the 
complaint.  Persons who have an interest to submit a complaint alleging either professional 
misconduct or unsatisfactory professional conduct are not defined however as a complaint about 
conduct might reasonably be made in a wider range of circumstances. 

Section 3: Complaint not made timeously or made prematurely 

8. Section 3 requires that the Commission does not take the preliminary steps under section 
2 in relation to a complaint which is made after the expiry of the time limit fixed by the 
Commission’s rules for the making of a complaint.  The Commission may extend the time limit 
in circumstances specified in its rules.  

9. Section 3 also provides that the Commission need not take steps under section 2 in 
relation to premature complaints.  Premature complaints are defined as those which the 
complainer has not sought to resolve at local level by communicating the substance of the 
complaint to the legal practitioner concerned, the practitioner’s firm or where the practitioner is 
an employee of another legal practitioner, that other practitioner (the “employing practitioner”), 
thus giving the practitioner, firm or employing practitioner a reasonable opportunity to deal with 
it.  The Commission is to have discretion on whether or not to accept a premature complaint in 
circumstances set out in its rules.  The Commission is required to give the complainer and 
practitioner notice in writing where it decides not to take further action in relation to a complaint 
which has not been made timeously or has been made prematurely.  In the case of premature 
complaints such notice must specify whether or not the Commission is proceeding to take the 
preliminary steps referred to in section 2. 

Section 4: Determining nature of complaint 

10. Section 4 provides that where the Commission decides that a complaint is eligible and not 
frivolous or vexatious, it is then to determine whether the complaint is a conduct complaint or a 
service complaint or both.  Where it appears that the complaint may have both conduct and 
service elements, the Commission must seek and have regard to the views of the relevant 
professional organisation (generally, the Law Society of Scotland or the Faculty of Advocates) 
on the matter before it determines the category or categories into which the complaint should 
fall. 

Section 5: Complaint determined to be conduct complaint 

11. Section 5 provides that where the Commission determines that a complaint is a conduct 
complaint, it is to remit the complaint and any accompanying material to the relevant 
professional organisation to deal with and give the complainer and the practitioner notice that it 
has done so, and notice of the relevant professional body’s duty to deal with it.  Section 35 
places a duty on each relevant professional organisation to investigate a remitted conduct 
complaint.   

12. The Council of the Law Society of Scotland and the Scottish Solicitors’ Discipline 
Tribunal retain their substantive roles in relation to dealing with professional misconduct under 
the Solicitors (Scotland) Act 1980.  The Council will continue to be able to prosecute 
professional conduct complaints against solicitors before the Tribunal by virtue of section 51(1) 
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of the 1980 Act.  The Council will also continue to have the options of determining such 
complaints against conveyancing and executry practitioners itself by virtue of section 20 of the 
Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 or of prosecuting before the 
Tribunal under section 51(1A) of the 1980 Act.   

13. Section 36 of the Bill amends the 1980 Act to give the Council powers in relation to 
unsatisfactory professional conduct.  The Faculty of Advocates deals with complaints on an 
administrative, non-statutory basis; its disciplinary rules set out the constitution and procedures 
of the Faculty’s Complaints Committees and Disciplinary Tribunal.  The Bill does not change 
the existing role of the Faculty of Advocates in relation to determining complaints alleging 
professional misconduct by advocates.  It gives the Faculty a new role in relation to complaints 
about unsatisfactory professional conduct but does not give the Faculty equivalent statutory 
powers to those given to the Council. 

Section 6: Services complaint: notice and local resolution or mediation 

14. Section 6 provides that where the Commission determines that a complaint is a services 
complaint, it must give the complainer and the practitioner notice to that effect.   

15. The Commission may refer a complaint back to the legal practitioner or the legal 
practitioner’s firm or employing practitioner when it considers the complaint to have been made 
prematurely, as defined in section 3(4).  It may also refer a complaint back where it considers the 
legal practitioner, the legal practitioner’s firm or employing practitioner has made no attempt, or 
an insufficient attempt, to achieve a negotiated settlement with the complainer.   

16. The Commission may offer to enter into mediation in relation to a complaint by notice in 
writing to both the complainer and the practitioner, but may mediate only if both the complainer 
and the practitioner accept that offer.  The Commission may discontinue mediation and if it does 
so must give notice to both the complainer and the practitioner. 

Section 7: Services complaint: Commission’s duty to investigate and determine 

17. Section 7 requires the Commission to investigate a services complaint and, having given 
the complainer and the practitioner an opportunity to make representations, to determine the 
complaint.  This requirement applies in circumstances where (a) the Commission does not refer a 
complaint back for local resolution under section 6; (b) a complaint is referred back for local 
resolution but no negotiated settlement takes place (either because there is no attempt or because 
it is not accepted by both practitioner and complainer); (c) where mediation does not take place, 
or where it takes place but is discontinued; or (d) where the outcome of the mediation is not 
accepted by either the complainer or the practitioner. 

Section 8: Commission upholds services complaint 

18. Section 8 provides that where the Commission makes a determination under section 7 
upholding a services complaint, it may take certain steps to provide redress for the complainer.  
The steps are (a) to reduce the amount of fees or outlays to which the practitioner is entitled for 
the services which have been the subject of the complaint; (b) to direct the practitioner to rectify 
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at the practitioner’s own expense any error, omission or other deficiency arising in connection 
with the services as the Commission may specify; (c) to direct the practitioner to take at his or 
her own expense such other action in the interests of the client as the Commission may specify; 
(d) to direct the practitioner to pay the client by way of compensation such amount not exceeding 
£20,000 as the Commission may specify. 

19. Before determining whether or not to reduce the amount of fees or outlays to which the 
practitioner is entitled for the services which have been the subject of the complaint, the 
Commission may submit the practitioner’s accounts for the fees and outlays in question to the 
Auditor of the Court of Session for taxation. 

20. Subsection (6) provides that where the Commission upholds a services complaint in 
relation to a practitioner who is an employee of another practitioner and directs certain steps be 
taken under section 8 in relation to redress for the complainer, the Commission must also apply 
such directions to the employer practitioner. 

21. The Scottish Ministers, after consultation with the relevant professional organisations and 
such consumer interest groups as the Scottish Ministers consider appropriate, may by order 
(subject to the affirmative resolution procedure) amend the maximum level of compensation 
which the Commission may award under section 8. 

Section 9: Services complaint: notice where not upheld or upheld 

22. Section 9 provides that the Commission must give notice in writing to the complainer and 
the practitioner of a determination by it not to uphold a services complaint, a determination to 
uphold the complaint, and a determination or direction under section 8(2). 

Section 10: Determination under section 7 or taking of steps under section 8(2): effect in 
relation to proceedings 

23. Section 10 provides that neither a determination upholding a complaint under section 7 
nor a decision by the Commission to take any of the steps in relation to redress under section 8 
may be founded upon in any court proceedings.  

24.  Any award of compensation by the Commission is not to prejudice the right of the client 
to take court proceedings against the practitioner for damages in respect of any loss which the 
client alleges he or she has suffered.  Any amount awarded by the Commission may however be 
taken into account in the computation of any award of damages made to the client in any such 
proceedings. 

Section 11: Complaint appears during mediation or investigation to fall within different 
category 

25. Section 11 sets out the procedure to be followed where a complaint which has initially 
been determined to be either a conduct or services complaint appears to fall wholly or partly 
within the other category in the course of mediation or investigation by the relevant professional 
organisation or the Commission.  In such circumstances the Commission or the professional 
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body should suspend the mediation or investigation, consult the other on the matter and give the 
complainer and practitioner notice of their actions.   

26. The Commission must then either confirm or alter its original determination and give the 
practitioner, complainer and professional organisation notice of the outcome of its review of the 
original determination.  The Commission is required to remit any complaint, or part of a 
complaint, reassessed to be a conduct complaint or to have elements of conduct to the 
professional organisation to deal with the complaint or the relevant elements.  The Commission’s 
duties to deal with services complaints are applicable in relation to a complaint which has been 
re-assessed to be a services complaint or to have service elements. 

Section 12: Power to monitor compliance with directions under section 8(2) 

27. Where the Commission has directed a practitioner to provide redress to a client under 
section 8(2), section 12 provides that it must require the practitioner by notice in writing to give 
an explanation of the steps the practitioner has taken to comply with the direction within a period 
specified in the notice of not less than 21 days.  This requirement is suspended if the practitioner 
appeals against the direction, pending the outcome of the appeal. 

Section 13: Power to examine documents and demand explanations in connection with 
conduct or services complaints 

28. Section 13 empowers the Commission to give notice to require a practitioner, or the firm 
or any employer of a practitioner, (a) to produce or deliver documents in their possession or 
control which relate to matters relevant to a complaint, or (b) to provide an explanation of the 
matters raised by the complaint within a period specified in the notice of not less than 21 days.   

29. Documents include all books, accounts, deeds, securities, and papers in the possession or 
control of the practitioner, the firm or employer.  The Commission may also require such 
documents to be produced or delivered where they relate to (a) any trust of which the practitioner 
is the sole trustee, or a co-trustee only with one or more of the practitioner’s partners or 
employees, or where the practitioner is an incorporated practice, (b) any trust of which the 
practice or one of its employees is a sole trustee or the practice is a co-trustee only with one or 
more of its employees. 

30. Schedule 2 makes further provision about the powers of the Commission to examine 
documents and demand explanations in connection with complaints. 

Section 14: Enforcement of Commission direction under section 8(2) 

31. Where the Commission upholds a services complaint and directs a practitioner to provide 
redress for the client by way of remission of fees, payment of compensation or otherwise under 
section 8(2), section 14 provides that it may enforce such a direction through standard court 
procedure. 
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Section 15: Handling by relevant professional organisations of conduct complaints: 
investigation by Commission 

32. Section 15 provides that the Commission may investigate complaints about the manner in 
which a professional organisation has dealt with a conduct complaint (referred to as “handling 
complaints”).  It may not do so where the organisation has not completed its investigation of the 
conduct complaint or the handling complaint is made after the expiry of 6 months from the date 
on which the professional organisation determined the conduct complaint.   

33. The Commission may however investigate a conduct complaint if (a) the handling 
complaint is that the body has acted unreasonably in failing to start an investigation into the 
complaint or, having started such an investigation, has failed to complete it within a reasonable 
time; or (b) the Commission considers that an investigation by the Commission is justified, even 
though the complaint is being investigated by the professional organisation. 

34. The Commission may decide not to investigate a handling complaint or to discontinue the 
investigation of a handling complaint.  In such circumstances the Commission must give notice 
in writing of its decision to the person who made the handling complaint and the relevant 
professional organisation.  Where the Commission decides to make a written interim report on an 
investigation it is conducting into a handling complaint, it must send a copy of any such report to 
the person who made the handling complaint and the relevant professional organisation. 

Section 16: Investigation under section 15: final report and recommendations 

35. Section 16 requires the Commission on completion of its investigation into a handling 
complaint to make a written report of its conclusions, and copy the report to the person who 
made the handling complaint, the relevant professional organisation and the practitioner 
concerned in the conduct complaint to which the handling complaint relates. 

36. The Commission’s report may include one or more of the following recommendations: 

(a) that the relevant professional organisation provides to the person making the handling 
complaint such information about the conduct complaint to which the handling 
complaint relates, and how it was dealt with, as the Commission considers 
appropriate;  

(b) that the conduct complaint be investigated further by the professional organisation; 

(c) that the conduct complaint be reconsidered by the professional organisation;  

(d) that the professional organisation consider exercising its powers in relation to the 
practitioner concerned;  

(e) that the professional organisation pay compensation of such amount, not exceeding 
£5000, as the Commission may specify to the person making the handling complaint 
for loss suffered by the person, or inconvenience or distress caused to the person, as a 
result of the way in which the conduct complaint was handled by the organisation 
(the Scottish Ministers may vary the maximum level of compensation by affirmative 
resolution order); 
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(f) that the professional organisation pay to the person making the handling complaint an 
amount specified by the Commission by way of reimbursement of the cost, or part of 
the cost, of making the handling complaint. 

37. The Commission’s report must give its reasons for making particular recommendations.  
The professional organisation must have regard to the conclusions and recommendations set out 
in the report which relate to it, and within 3 months from the date on which the report was sent, 
notify the Commission and the person who made the handling complaint of (a) the action it has 
taken either to comply with the recommendations or in consequence of its further consideration 
of the matter; and (b) its reasons for any decision not to comply wholly with a recommendation. 

38. Where the professional organisation notifies the Commission of its decision not to 
comply wholly with a recommendation or the Commission believes that the organisation has not 
complied wholly with a recommendation by the end of the 3 month period, the Commission may 
at its discretion direct the organisation to comply with the recommendation in question, after first 
giving the organisation an opportunity to make representations. For the purposes of this 
provision, “recommendation” refers only to the types of recommendation referred to in 
subsection (2) (paragraph 36 above). 

Section 17: Abolition of Scottish legal services ombudsman 

39. Section 17 creates a power for the Scottish Ministers to modify the functions of the 
Scottish legal services ombudsman by order as they consider necessary or expedient for the 
purposes or in consequence of the Bill; and to abolish the office of the Ombudsman by order 
when the Ombudsman has no remaining functions.  The modification or abolition will be 
achieved by order subject to the affirmative resolution procedure.  It is envisaged that this will be 
undertaken once appropriate legislation on certain reserved matters is in place (see section 47 on 
reserved and devolved issues below). 

Section 18: Annual general levy 

40. Section 18 requires an annual general levy to be paid to the Commission in respect of 
each financial year by solicitors holding a practising certificate, advocates practising as such, 
conveyancing or executry practitioners and persons exercising a right to conduct litigation or a 
right of audience acquired by virtue of section 27 of the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1990.  The levy is to be collected from its members by the relevant professional 
organisation and paid to the Commission.  The Commission may recover any unpaid sum as a 
civil debt from the practitioner who is liable to pay it. 

Section 19: Complaints levy 

41. Section 19 requires a practitioner to pay a levy to the Commission in respect of a 
complaint about the services provided by that practitioner which is dealt with by the 
Commission.  The levy is payable in respect of all complaints which the Commission deems to 
be eligible and either resolves by mediation or determines after investigation. The levy is not 
payable in respect of complaints which the Commission deems to be frivolous, vexatious or 
otherwise ineligible in terms of its rules.  The purpose of the levy is to defray costs incurred by 
the Commission in handling a complaint on behalf of a legal practitioner or firm which it has not 
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been possible to resolve at local level.  The Commission will in effect charge for the provision of 
a dispute resolution service in relation to such complaints and eligible complaints will be 
chargeable irrespective of whether they are upheld or dismissed by the Commission.  

Section 20: Amount of levies and consultation 

42. Section 20 enables the Commission to determine the amount of the annual general levy 
and the complaints levy in respect of each financial year.  The Commission is required to consult 
the professional organisations and their members in January each year on its proposed budget for 
the following financial year and to have regard to any views expressed in its consultation. Its 
budget must include its estimated resource requirements for the following year and its proposals 
for the amount of the annual general levy and the complaints levy.  The amount of the annual 
general levy is a flat rate.  The Commission has power to propose different levels for the 
complaints levy in different circumstances: it is possible for instance that this power might be 
used to provide that the first one or two complaints made against a practitioner in any particular 
year might attract a levy set at nil.  The proposed budget must also be accompanied by 
information on the Commission’s projected work plan for the next financial year.  The 
Commission is obliged to ensure that the levies are set at a level which will be reasonably 
sufficient to meet its expenditure, taking one financial year with another. 

Section 21: Grants or loans by the Scottish Ministers 

43. Section 21 enables the Scottish Ministers to make grants to the Commission on such 
terms and conditions (including conditions as to repayment) as they consider appropriate.  The 
Scottish Ministers may also lend sums to the Commission for the purpose of the exercise of any 
of its duties or powers and make directions about how the Commission is to repay any such loan 
and interest on the loan and the rates of interest applying to the loan.  

Section 22: Guarantees 

44. Section 22 authorises the Scottish Ministers to guarantee the discharge of any financial 
obligation in connection with any sums borrowed by the Commission and requires the Scottish 
Ministers to lay a statement of the guarantee before the Parliament immediately after giving it.  
Where the Scottish Ministers pay out a sum in fulfilment of a guarantee, the section requires the 
Commission to make payments in or towards repayment of the sum in accordance with Ministers 
directions in relation to the amount of such payments and the applicable rate of interest. 

Section 23: Duty of Commission to make rules as to practice and procedure 

45. Section 23 requires the Commission to make and publish rules as to its practice and 
procedure, including rules setting out requirements and procedures in relation to the annual 
general levy and the complaints levy.  Schedule 3 sets out matters in relation to which the rules 
either must or may make provision.  The Commission is required to keep its rules under review 
and vary the provisions of the rules whenever it considers it appropriate to do so.  The 
Commission must consult with the Scottish Ministers and with bodies representing the interests 
of consumers and the relevant professional organisations on its draft rules (including any 
variation of its rules) other than rules relating to the annual general levy or the complaints levy. 
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Section 24: Duty of relevant professional organisations to forward complaints to 
Commission 

46. Section 24 requires the relevant professional organisation to send the Commission any 
conduct or services complaint, or any complaint about its handling of a conduct complaint, 
which it receives directly.  It must also send the Commission any material accompanying the 
complaint.  This will allow the Commission to act as a single gateway for all complaints, while 
not inconveniencing complainants who may have complained directly to the relevant 
professional bodies in error, and allow the Commission to monitor all complaints for the 
purposes of making reports under section 26. 

Section 25: Commission’s duty to provide advice 

47. Section 25 requires the Commission to provide advice to any person on the process of 
making a services complaint or a handling complaint.  This will ensure that the public are 
adequately informed about these processes.  The requirement is subject to a reasonableness test.  
The Commission is also required to provide information by any particular means preferred by 
the person requesting it, again subject to a reasonableness test.  The Commission’s advice would 
not extend to advice about the merits of the complaint. 

Section 26: Services complaints: monitoring, reports, protocols and information sharing  

48. Section 26 requires the Commission to monitor practice and trends in practice on matters 
which give rise to service complaints, and publish reports on any trends which it identifies at 
such intervals as it considers appropriate.  The Commission is also required to enter into 
protocols with the relevant professional organisations to share information about such matters as 
numbers of complaints and trends, in order to foster the dissemination of best practice in dealing 
with clients and complaints handling at local level. 

Section 27: Conduct complaints: monitoring, reports, guidance and recommendations 

49. Section 27 requires the Commission to monitor practice and identify trends in practice on 
matters which give rise to conduct complaints and on the way in which the relevant professional 
organisations have dealt with conduct complaints, and to publish reports on any such trends as it 
identifies and as it considers appropriate.  The Commission is also empowered to give the 
professional organisations guidance on timescales for dealing with conduct complaints and to 
make recommendations to the professional organisations about their complaints handling 
procedures.  Each professional organisation is required to consider such recommendations and 
notify the Commission of the results of its consideration and of any action it has taken or 
proposes to take in response.  In order to carry out its duties under section 28 the Commission is 
empowered to carry out audits of the complaints handling records held by the professional 
organisations.   

Section 28: Obtaining of information from relevant professional organisations 

50. Section 28 empowers the Commission to obtain information or documents from the 
professional organisations, or from individual practitioners where such information is not within 
the knowledge of the relevant professional organisation, in order to allow it to carry out its 
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conduct complaints handling functions under sections 15 and 16 and its monitoring function 
under section 27.  The information or documents may include information obtained from a 
practitioner in the course of the relevant professional body’s investigation of a conduct 
complaint.  The professional organisation or the practitioner is required to comply with a 
requirement to provide such information or documents.  In the case of a professional body, this 
duty overrides any duty of confidentiality in respect of any such information or documents. 

51. Schedule 2 makes further provision about the powers of the Commission to examine 
documents and demand explanations in connection with complaints. 

Section 29: Monitoring effectiveness of guarantee funds etc. 

52. Section 29 provides that the Commission may monitor the effectiveness of (a) the 
Scottish Solicitors Guarantee Fund maintained by the Law Society of Scotland, the purpose of 
which is to compensate any person who suffers pecuniary loss by reason of dishonesty on the 
part of a Scottish solicitor; (b) professional indemnity insurance arrangements made under 
section 44(2) of the Solicitors (Scotland) Act 1980 (the current arrangements taking the form of a 
“Master Policy” the premiums for which are met by Scottish solicitors); and (c) any other funds 
or arrangements maintained by any relevant professional organisation for purposes analogous to 
the Guarantee Fund or the professional indemnity arrangements.  The Commission has an 
interest in these arrangements as they are an integral part of the overall mechanisms for 
providing redress for clients who have suffered as a result of the dishonesty or poor service of a 
legal practitioner. 

53. The power may be used to monitor the turnaround times for the making of settlements 
from these sources.  The Commission may make recommendations to the relevant professional 
body about the effectiveness of such funds or arrangements and may request information from 
that body relevant to its functions under this section.  Where a relevant professional organisation 
fails to provide such information, it is required to give reasons to the Commission in respect of 
that failure.   

Section 30: How practitioners deal with complaints: best practice notes 

54. Section 30 empowers the Commission to issue guidance about how practitioners deal 
with complaints about professional conduct or professional services.  Such guidance may include 
recommendations about standards for complaints handling systems, reflecting the interest of the 
Commission in the dissemination of best practice about local complaints handling systems 
generally.  

Section 31: Power by regulations to amend duties and powers of Commission 

55. Section 31 enables the Scottish Ministers by regulation to adjust the duties imposed on, or 
the powers conferred on, the Commission by regulations.  Before making any such adjustment, 
the Scottish Ministers must consult the Commission, the relevant professional organisations and 
such other persons or groups of persons as they consider appropriate.  A draft of such regulations 
has to be laid before, and approved by resolution of, the Parliament.  The regulations may 
contain such incidental, supplemental, consequential, transitional, transitory or saving provision 
as the Scottish Ministers consider necessary or expedient. 
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Section 32: Reports: privilege 

56. Section 32 provides for certain reports made by the Commission to be privileged for the 
purposes of the law of defamation (which prevents these reports from being made the basis of an 
action for defamation) unless the publication is proved to be made with malice.  The reports in 
question are interim and final reports on investigations, reports on trends in practice as respects 
the way in which practitioners have dealt with matters resulting in service complaints being dealt 
with by the Commission, reports on trends in practice as respects the way in which practitioners 
have dealt with matters that result in conduct complaints and on the way in which the relevant 
professional organisations have dealt with conduct complaints, and reports on the discharge by 
the Commission of its functions.    

Section 33: Giving of notices etc. under Part 1 

57. Section 33 provides for any notice which is required to be given in writing under this Part 
to be treated as being in writing if it is received in a form which is legible and capable of being 
used for subsequent reference.   

58. If notice is required to be given to any person, it is duly given (i) where the person is not 
an incorporated practice, if left at or delivered or sent by post to a person’s last known place of 
business or residence; (ii) in the case of an incorporated practice or a limited liability partnership, 
if it is left at or delivered or sent by post to the registered office of the practice; (iii) where the 
person is a practitioner who is a firm of solicitors, an incorporated practice or a limited liability 
partnership, if it is sent to the person by electronic means; (iv) where the person is an individual, 
if it is sent to the person by electronic means but only if the individual agrees to that means of 
sending; (v) to any person, if it is given in such other manner as may be prescribed by 
regulations by the Scottish Ministers. 

59. Where notice is sent by electronic means, it is deemed to be delivered on the next 
working day which follows the day on which the notice is sent, unless the contrary is proved.   

60. The section also creates a power for the Scottish Ministers to prescribe by regulations 
other ways of giving notice to any person in addition to those prescribed in subsection (2)(a)(i) to 
(iv).  Subsection (3) extends the regulation-making power to circumstances where notice is 
required to be given to a person who is not an individual, permitting that person to appoint a 
person to receive the notice or such other person falling within such other categories prescribed 
in the regulations as appear appropriate to the Scottish Ministers.  This provision might for 
example be used to enable a named complaints partner in a law firm to receive such a notice. 
“Working day” is defined to mean any day other than a Saturday or Sunday or bank holiday in 
Scotland. 

Section 34: Interpretation of Part 1 

61. Section 34 defines what is meant by expressions used in Part 1.  Most of the definitions 
are straightforward, but the following are of note: 

“Client” is defined to include (in relation to any matter in which the practitioner has been 
instructed) any person on whose behalf the person who gave the instructions was acting; 

64



These documents relate to the Legal Profession and Legal Aid (Scotland) Bill (SP Bill 56) as 
introduced in the Scottish Parliament on 1 March 2006 

 
 

 13  

and where the practitioner is an employee of a person who is not a practitioner, to include 
(in relation to any matter in which the practitioner has been instructed by the employer) 
the employer.  This definition thus allows an employer of an in-house lawyer to complain 
against that lawyer. 

“Complainer” is defined to mean the person who makes the complaint and, where the 
complaint is made by the person on behalf of another person, includes that other person. 

“Complaint” is widely defined to include any expression of dissatisfaction. 

“Inadequate professional services” are defined to mean professional services which are in 
any respect not of the quality which could reasonably be expected of a competent 
advocate/solicitor/conveyancing or executry practitioner etc; and to include any element 
of negligence in respect of or in connection with the services. 

“Practitioner” is defined widely to cover–– 

(a) an advocate and includes any advocate whether or not a member of the Faculty of 
Advocates at the time when it is suggested the conduct complained of occurred or 
the services complained of were provided and notwithstanding that subsequent to 
that time the advocate has ceased to be such a member; 

(b) a conveyancing practitioner and includes any such practitioner, whether or not 
registered at that time and notwithstanding that subsequent to that time the 
practitioner has ceased to be so registered; 

(c) an executry practitioner and includes any such practitioner, whether or not 
registered at that time and notwithstanding that subsequent to that time the 
practitioner has ceased to be so registered; 

(d) a firm of solicitors, whether or not since that time there has been any change in 
the firm by the addition of a new partner or the death or resignation of an existing 
partner or the firm has ceased to practise; 

(e) an incorporated practice, whether or not since that time there has been any change 
in the persons exercising the management and control of the practice or the 
practice has ceased to be recognised by virtue of section 34(1A) of the 1980 Act 
or has been wound up; 

(f) a limited liability partnership whose members are solicitors; 

(g) a person exercising a right to conduct litigation or a right of audience acquired by 
virtue of section 27 of the 1990 Act and includes any such person, whether or not 
the person had acquired the right at that time and notwithstanding that subsequent 
to that time the person no longer has the right; 

(h) a solicitor, whether or not the solicitor had a practising certificate in force at that 
time and notwithstanding that subsequent to that time the name of the solicitor has 
been removed from or struck off the roll or the solicitor has ceased to practise or 
has been suspended from practice. 

“Unsatisfactory professional conduct” is a new concept which is defined to mean 
professional conduct which is not of the standard which could reasonably be expected of a 
competent and reputable advocate, solicitor, conveyancing or executry practitioner etc but 
which does not amount to professional misconduct and which does not comprise merely 
inadequate professional services. 

65



These documents relate to the Legal Profession and Legal Aid (Scotland) Bill (SP Bill 56) as 
introduced in the Scottish Parliament on 1 March 2006 

 
 

 14  

PART 2 – CONDUCT COMPLAINTS: OTHER MATTERS 

Section 35: Conduct complaints: duty of relevant professional organisations to investigate 
etc. 

62. Section 35 places a duty on professional organisations to investigate a conduct complaint 
remitted to them by the Commission.  After investigation professional organisations are required 
to make a written report to the complainer and the practitioner of the facts of the matter as found 
by the organisation and the action the organisation proposes to take, or has taken, in the matter. 

63. Professional organisations are required to ensure that their procedures for dealing with 
conduct complaints do not conflict with their duties under section 16 to have regard to the 
conclusions and recommendations so far as relating to the organisation set out in the 
Commission’s reports on handling complaints.  

Section 36: Unsatisfactory professional conduct: solicitors, firms of solicitor, incorporated 
practices or certain limited liability partnerships 

64. Section 36 amends the Solicitors (Scotland) Act 1980 to provide powers for the Council 
of the Law Society of Scotland in relation to unsatisfactory professional conduct.  The 
expression is defined by section 34 in relation to a solicitor to mean “professional conduct which 
is not of the standard which could reasonably expected of a competent and reputable solicitor, 
but which does not amount to professional misconduct.”  A similar definition is applied in 
respect of a firm of solicitors, an incorporated practice or limited liability partnership. 

65. Where the Council have investigated, determined and upheld a conduct complaint, they 
must censure the practitioner, defined for this purpose to mean a solicitor, firm of solicitors, an 
incorporated practice or a limited liability partnership whose members are solicitors.  The 
Council may also take any of the following steps which they consider appropriate (a) where the 
Council consider that the practitioner does not have sufficient competence in relation to any 
aspect of the law or legal practice, direct the practitioner to undertake such education and 
training as regards the law or legal practice as they consider appropriate; (b) direct the 
practitioner to pay the Council a fine not exceeding £2,000; and (c) direct the practitioner to pay 
to the client compensation of up to £5,000.  The Scottish Ministers may, after consultation with 
the Council and such consumer interest groups as they consider appropriate, vary by order 
subject to affirmative procedure the level of compensation payable.  The Scottish Ministers may 
also, by order subject to negative procedure, adjust the maximum amount of fine in line with 
inflation. 

66. Directions by the Council are to apply to both employed practitioners and the practitioner 
who employs them.  The Council are required to intimate their determination and any direction 
or censure to both the complainer and the practitioner by sending them a copy. 

67. A right of appeal is available for a practitioner against a determination or direction by the 
Council to the Scottish Solicitors’ Discipline Tribunal.   The Council is by notice in writing to 
require practitioners specified in a direction to give an explanation of the steps taken to comply 
with that direction. 
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68. Scottish Ministers are empowered to make regulations, subject to affirmative procedure, 
to modify any enactment they consider appropriate for the purpose of giving further powers in 
relation to conduct powers to the Council, the Scottish Solicitors’ Discipline Tribunal or the 
court. 

Section 37: Unsatisfactory professional conduct: conveyancing or executry practitioners 
etc. 

69. Section 37 enables the Scottish Ministers to modify any enactment by regulations subject 
to affirmative procedure to give powers to the Council, the Scottish Solicitors’ Discipline 
Tribunal or the court in relation to conduct complaints which suggest unsatisfactory professional 
conduct by conveyancing practitioners, executry practitioners and such other practitioners as 
may be specified in the regulations.  Such regulations may contain such incidental, supplemental, 
consequential, transitional, transitory or saving provision as the Scottish Ministers consider 
necessary or expedient. 

Section 38: Power of Tribunal to award compensation for professional misconduct 

70. Section 38 enables the Scottish Solicitors’ Discipline Tribunal to direct a solicitor or 
conveyancing or executry practitioner found guilty of professional misconduct to pay 
compensation of up to £5,000 to any person the Tribunal considers to have suffered loss, 
inconvenience or distress as a direct result of the professional misconduct.  The Scottish 
Ministers may, after consultation with the Council and such consumer interest groups as they 
consider appropriate,  vary by affirmative resolution order the maximum level of compensation 
which the Tribunal may award in such circumstances. 

PART 3 – LEGAL PROFESSION: OTHER MATTERS 

Section 39: Constitution of Scottish Solicitors’ Discipline Tribunal 

71. Section 39 requires the Scottish Solicitors’ Discipline Tribunal to be constituted of not 
more than 28 members comprising equal numbers of solicitor and non-lawyer members.  A 
vacancy in the membership of the Tribunal or a defect in the appointment of a member are not to 
affect the validity of any of its proceedings.  The Scottish Ministers may by negative resolution 
order vary the maximum number of members of the Tribunal, but not the prescribed proportion 
of solicitor and non-lawyer members.  The section adjusts the current requirement for the 
Tribunal to have not less than 10 and not more than 14 solicitor members and 8 non-lawyer  
members; and requires the Tribunal to have equal numbers of solicitor and non-lawyer members. 

Section 40: Scottish Solicitors Guarantee Fund: borrowing limit 

72. Section 40 increases the borrowing limit available to the Law Society of Scotland in 
respect of the Guarantee Fund from £20,000 to £1.25m.  Under paragraph 2(2) of schedule 3 to 
the Solicitors (Scotland) Act 1980 the Society may borrow money for the purposes of the 
Guarantee Fund in such manner and on such security as they may determine.  The Society 
considers that the limit should be increased from its original level of £20,000 to the figure of 
£1,250,000 for the following reasons:  
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• The Scottish Solicitors Guarantee Fund has no cap on claims arising from 
dishonesty, but does have Stop Loss cover for losses from £2m through to £5m 
which means that the Fund has to pay losses up to £2m from its own resources.   

• The Society does not hold £2m as assets of the Fund, but expects to be able to 
finance between £0.8m and £1m.   

• On that basis the Society considers that an overdraft limit of £1.25m would be 
sufficient to cover the shortfall. 

Section 41: Safeguarding interests of clients 

73. Section 41 amends section 45 of the Solicitors (Scotland) Act 1980 to provide for a client 
account held in the name of a solicitor or solicitor’s firm to vest in the Law Society of Scotland 
in certain circumstances.  The circumstances provided for are where a sole practitioner has been 
restricted from acting as a principal by the Scottish Solicitors’ Discipline Tribunal. 

74. The amendment provides that until such time as the Council has approved the 
arrangements for the transfer of a client account in such circumstances, the client account should 
vest with the Society.  The purpose of the amendment is accordingly to enable the Society to 
protect the client account, as section 45 of the 1980 Act does not at present cover the situation 
where the solicitor subject to the restriction has been a sole trader.  Vesting the right to operate 
the client account in the Society in such circumstances protects the client from any risk and is a 
temporary arrangement until such time as the Council have approved acceptable other 
arrangements in respect of the client account.   

Section 42: Offence for unqualified persons to prepare certain documents 

75. Section 42 amends section 32 of the Solicitors (Scotland) Act 1980 to remove a difficulty 
which would otherwise prevent an extension of rights to conduct litigation as envisaged by 
sections 25 to 29 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990.  Section 
32 of the 1980 Act makes it an offence for any unqualified person to draw or prepare any writ 
relating to any action or proceedings in any court.  Sections 25 to 29 of the 1990 Act for their 
part provide for rights to conduct litigation (and rights of audience) to be granted to members of 
professional or other bodies, subject to the approval in each case of a scheme prescribing 
safeguards in relation to such matters as the training requirements to be imposed on members, 
the provision required for professional indemnity insurance and the arrangements for handling 
complaints against members.   

76. The offence in section 32 of the Solicitors (Scotland) Act 1980 is not however disapplied 
by the 1990 Act in relation to a member of a professional or other body which has acquired 
rights to conduct litigation.  A member of such a body who sought to exercise such rights in 
good faith would therefore be guilty of an offence.  Section 42 resolves the difficulty by adding 
an exception to the offence in section 32 of the 1980 Act in respect of a member of a body which 
has made a successful application under section 25 of the 1990 Act, but only to the extent to 
which the member is exercising rights acquired by virtue of section 27 of the 1990 Act.  
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Section 43: Notaries public to be practising solicitors 

77. Section 43 amends section 57 of the Solicitors (Scotland) Act 1980 to provide that only 
an enrolled solicitor who holds a practising certificate may apply to the Court to be admitted as a 
notary public.  Sections 57(2A) and (2B) provide a limited exception to this, in that they permit a 
person who is applying for admission as a solicitor, and who will therefore not yet be enrolled or 
have a practising certificate, to include in that petition an application for admission as a notary 
public.  Where a person who is a solicitor and notary no longer has a current practising 
certificate, the Council is to remove the person’s name from the register of notaries public.  The 
person’s name can be restored to that register on acquisition of a current practising certificate. 

PART 4 – LEGAL AID 

Section 44: Criminal legal aid in solemn proceedings 

78. Section 44 repeals the provisions of the Legal Aid (Scotland) Act 1986 (‘the 1986 Act’) 
which provide that applications for criminal legal aid in solemn proceedings are made to the 
court and transfers the power to grant criminal legal aid in such proceedings to the Scottish Legal 
Aid Board (‘the Board’).  It does not change the criteria currently used by the court for 
determining applications for solemn criminal legal aid.   It provides that the Board can make 
criminal legal aid available to a person being prosecuted under solemn procedure only if it is 
satisfied, after consideration of the person’s financial circumstances, that the expenses of the 
case cannot be met without undue hardship to the person or his dependents.  It further stipulates 
that the Board shall establish a procedure whereby a person who has been refused criminal legal 
aid in solemn proceedings may apply to the Board for a review of the application.   

79. Section 44 also makes consequential amendments to the 1986 Act so that all references 
made to the provision concerning criminal legal aid in solemn proceedings do so in accordance 
with the amended numbering.    

Section 45: Register of advisers: advice and assistance 

80. Currently advice and assistance may only be provided by a solicitor or, where 
appropriate, by counsel.  Section 45 amends the 1986 Act enabling the Board to make payments 
out of the legal aid fund to non legally qualified individuals and bodies in certain categories of 
advice and assistance.   

81. Section 45(6), which inserts sections 12A and 12B into the 1986 Act, provides that a 
register of advisers is to be established and maintained by the Board.   This will consist of non 
legally qualified persons and organisations who are approved by the Board to provide advice and 
assistance.  Solicitors, advocates, conveyancing practitioners, executry practitioners or persons 
who have a right to conduct litigation or right of audience by virtue of section 27 of the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 1990 may not be registered advisers.   

82. Section 45(6) also enables regulations to be made which specify the categories of 
circumstances in which a registered adviser may provide advice and assistance.   The regulations 
may be made for different categories of cases and for different purposes. 
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83. Section 45 also inserts a new schedule to the 1986 Act. Schedule 6 makes further 
provision regarding the register of advisers.  The process by which an adviser or an organisation 
applies to be registered; the code of practice for registered advisers and organisations, as 
prepared by the Board; the requirement of the Board to monitor both the provision of advice and 
assistance by registered advisers and organisations and their compliance with the code of 
practice; the procedures by which the Board may remove an adviser or organisation from the 
register; and the procedures by which an adviser or organisation may appeal against a decision of 
the Board to either refuse their application for registration or remove their name from the 
register, are all provided for by the schedule. 

Section 46: Contributions, and payments out of property recovered 

84. Section 46 amends sections 4 and 17 of the 1986 Act.   A definition of “net liability of the 
Fund” is re-inserted in to section 17 of the 1986 Act.  As the result of a repeal made by the Legal 
Aid Act 1988 there is currently no definition of what that net liability is, although “net liability 
of the Fund” is referred to in section 17(2B) of the 1986 Act.  It is the aggregate amount of the 
sums paid or payable to a solicitor or counsel, or as the case may be registered adviser, out of the 
Fund in respect of proceedings, including advice and assistance given in connection with the 
proceedings, which are not recouped by the Fund from expenses or as a result of any right of 
indemnity against such expenses.  The section amends the scheme currently in place in that sums 
paid and payable for advice and assistance are taken into account for the purposes of establishing 
the amount of any net liability on the Fund.  It is intended that this will reduce the likelihood of 
confusion or disagreement about the limit of the amount which the Board is required to recover 
in terms of section 17(2A) and (2B) of the 1986 Act.  Sums payable out of the Fund includes 
those payable to solicitors employed by SLAB under the provisions of Part V of the 1986 Act. 

85. It is also provided that in relation to proceedings in respect of which a person has been 
granted civil legal aid if the total contribution made by a person exceeds the net liability then the 
excess shall be repaid to the person.  The amendments made by section 46 to the 1986 Act do not 
prejudice the court’s ability to allow an opponent to set-off an award of expenses or damages in 
that person’s favour against any damages or expenses awarded to the person in receipt of civil 
legal aid.  

PART 5 – GENERAL 

Section 47: Advice, services or activities to which Act does not apply 

86. Regulation of the legal profession in Scotland is not reserved unlike the regulation of 
architects1 or the regulation of insolvency practitioners2. Although the regulation of the legal 
profession is devolved, there are four discrete areas where the Law Society of Scotland is the 
regulatory body or co-regulatory body in terms of a UK statute, the subject matter of which is 
reserved. Therefore section 47 provides that nothing in the Bill applies to complaints about, or 
the provision of advice, services or activities in relation to (a) activities carried out by virtue of a 
group licence under the Consumer Credit Act 1974; (b) activities of an insolvency practitioner 
within the meaning of the Insolvency Act 1986; (c) immigration advice or immigration services 
within the meaning of the Immigration and Asylum Act 1999; and (d) financial services 
                                                 
1 Head G1 of Schedule 5 to the Scotland Act 1998. 
2 Head C2 of Schedule 5 to the Scotland Act 1998. 

70



These documents relate to the Legal Profession and Legal Aid (Scotland) Bill (SP Bill 56) as 
introduced in the Scottish Parliament on 1 March 2006 

 
 

 19  

constituting exempt regulated activities under the Financial Services and Markets Act 2000.  It is 
intended that such advice or services should be subject to provisions analogous to those provided 
for by the Bill in respect of the services with which it deals.  Consideration is being given to the 
mechanism by which this might be achieved. 

Insolvency 

87. In respect of (a) (insolvency), in which field the regulation of Insolvency Practitioners is 
reserved (Head C2 of Schedule 5 to the Scotland Act 1998), the Law Society of Scotland3 is a 
recognised professional body under the Insolvency Act 1986 and issues licences to those 
solicitors who wish to be appointed as insolvency practitioners, supervised by the Insolvency 
Service, an agency of the Department of Trade and Industry.  A person may act as an insolvency 
practitioner within the meaning of section 388(1) of the Insolvency Act 1986, if, by virtue of 
section 390(2)(a) of that Act,  the person is a member of a professional body recognised under 
section 391 of that Act. 

Consumer credit activities 

88. In respect of (b) (consumer credit), in which field the subject matter of the Consumer 
Credit Act 1974 is reserved (Head C7 of Schedule 5 to the Scotland Act 1998), the Law Society 
of Scotland has a group consumer licence in terms of section 22(1)(a) of the Consumer Credit 
Act 1974 granted by the Director General of Fair Trading allowing its members to carry on 
consumer credit activities as described in the licence. 

Financial services  

89. In relation to (c) (financial services), in which field Financial Services and Financial 
Markets are reserved areas in terms of A3 and A4 of Schedule 5 to the Scotland Act 1998, the 
Law Society of Scotland is one of nine professional bodies designated by the Treasury under 
section 326 of the Financial Services and Market Act 20004. 

90. This regulatory regime covers law firms in Scotland which provide only incidental 
investment advice.  They carry on a narrow range of regulated activities, known as “exempt 
regulated activities”, under the supervision of the Law Society of Scotland as a designated 
professional body.  In contrast law firms in Scotland which provide financial and investment 
advice as a main stream activity are regulated directly by the Financial Services Authority in 
relation to those activities. 

91. There are around 100 Law Society of Scotland member firms that are regulated directly 
by the FSA and approximately 650 other member firms operating under the regulation of the 
Law Society of Scotland as a designated professional body. 

92. Complaints about the way in which the Law Society of Scotland has handled such cases 
fall to be considered by the Scottish Legal Services Ombudsman; and serious conduct complaints 

                                                 
3 The Law Society of Scotland is recognised in terms of the Insolvency Practitioners (Recognised Professional 
Bodies) Order 1986 (S.I. 1986/1746). 
4 This is in terms of the Financial Services and Market Act 2000 (Designated Professional Bodies) Order 2001 
(S.I. 2001/1226). 
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would be prosecuted by the Law Society of Scotland before the Scottish Solicitors’ Discipline 
Tribunal. 

Immigration services 

93. In relation to (d) (immigration), in which field Immigration and nationality (including 
asylum) are reserved areas in terms of head B6 of Schedule 5 to the Scotland Act 1998, the Law 
Society of Scotland and the Faculty of Advocates are designated professional bodies in terms of 
section 86 of the Immigration and Asylum Act 1999, which removes the need for Scottish 
solicitors and advocates who provide immigration advice to be individually registered with the 
Immigration Services Commissioner. 

94. These bodies are designated professional bodies in terms of the Act (without any need for 
a designation order), but the Secretary of State, if he considers that a designated professional 
body has consistently failed to provide effective regulation of its members in their provision of 
immigration advice or immigration services, may by order de-designate a body.  In the case of 
the Scottish bodies he has first to consult the Immigration Commissioner and the Scottish Legal 
Services Ombudsman  in terms of section 86(4) of the Immigration and Asylum Act 1999. 

95. The Bill leaves these four discrete reserved areas untouched.  In paragraphs 1(8) and 2(5) 
of schedule 4 to the Bill, the 1980 and 1990 Acts are amended to restrict the references to 
‘inadequate professional services’ to the four discrete areas.  This means that, for example,  the 
persons mentioned in section 51(3) may still make complaints to the Tribunal in relation to 
inadequate professional services in the 4 discrete reserved areas. 

Section 48: Ancillary provision 

96. Section 48 makes standard provision to enable the Scottish Ministers to make by order 
subject to affirmative procedure such incidental, supplemental, consequential, transitional, 
transitory or saving provision as they consider necessary or expedient for the purposes, or in 
consequence, of the Act.  Such an order may make different provision for different purposes and 
may modify any enactment, instrument or document. Such a power could, for example, be used 
to prescribe procedures to be followed by the Commission on its establishment in relation to 
services complaints not determined by a professional body at that time or handling complaints in 
respect of which the Scottish Legal Services Ombudsman had not completed an investigation at 
that time. 

Section 49: Regulations or orders 

97. Section 49 provides that any power conferred on the Scottish Ministers by the Act to 
make orders or regulations must be exercised by statutory instrument, and may be exercised so 
as to make different provision for different purposes.  The section specifies that statutory 
instruments containing an order or regulations made under the Act are to be subject to negative 
resolution procedure.  Those which are to be subject to affirmative procedure, requiring a draft of 
the instrument to be laid before and approved by resolution of the Parliament, are–– 

• orders under section 8(7) or 16(8) amending the maximum amount of compensation 
available under those sections; 
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• orders under section 17(1), 17(3) or 17(4) modifying the functions of, or specifying 
the date for abolition of the office of, the Scottish Legal Services Ombudsman;   

• regulations under s.31(1) adjusting the duties or powers of the Commission;  

• regulations under section 36(4) or 37(1) modifying enactments for the purpose of 
giving the Council of the Law Society of Scotland, the Scottish Solicitors’ Discipline 
Tribunal or the Court of Session further powers in relation to conduct complaints 
suggesting unsatisfactory professional conduct; 

• orders under s.48(1) making ancillary provision which adds to, replaces or omits any 
part of the text of an Act; and  

• orders under paragraph 2(7) of Schedule 1 varying the numbers of members of the 
Commission. 

Section 50: Interpretation 

98. Section 50 explains abbreviated references made to statute in the Act. 

Section 51: Minor and consequential amendments and repeals 

99. Section 51 introduces Schedule 4 which makes minor amendments and repeals and 
amendments and repeals consequential on the provisions of the Act. 

Section 52: Short title and commencement 

100. Section 52 provides for the Act that results from this Bill to be cited as the Legal 
Profession and Legal Aid (Scotland) Act 2006.  It will come into force, except section 52 itself 
and sections 34 (interpretation of Part 1), 49 (regulations or orders) and 50 (interpretation), on 
such day as the Scottish Ministers may by order appoint.  Such an order may appoint different 
days for different purposes.  Sections 34, 49, 50 and 52 will come into force on Royal Assent. 

Schedule 1—The Scottish Legal Complaints Commission 

101. Schedule 1 makes provision for the detailed constitution, powers and proceedings of the 
Scottish Legal Complaints Commission.  The Commission is to consist of five non-lawyer 
members, one of whom is to chair it, and four lawyer members.  The terms “lawyer members” 
and “non-lawyer members” are defined in paragraph 2 of the Schedule.  These numbers may be 
varied by order made by the Scottish Ministers, subject to the affirmative resolution procedure, 
but the number of non-lawyer members is required to remain greater than that of lawyer 
members.  Members are to be appointed by the Scottish Ministers for a period not exceeding five 
years and to be eligible for reappointment.   

102. In appointing members, the Scottish Ministers are to have regard to the desirability of 
including persons: 

73



These documents relate to the Legal Profession and Legal Aid (Scotland) Bill (SP Bill 56) as 
introduced in the Scottish Parliament on 1 March 2006 

 
 

 22  

(i) who have experience of, and have shown capacity in (a) consumer affairs or 
complaints handling; (b) the practice and provision of legal education and training; 
(c) civil or criminal proceedings; (d) court procedures and practice generally; (e) the 
practice and provision of other legal services; (f) the monitoring of legal services; and  

(ii) persons who have such other skills, knowledge or experience as the Scottish 
Ministers consider to be relevant in relation to the exercise of the Commission’s 
functions.  

The Schedule provides for the qualifications for membership, for the circumstances in which 
members may be removed, for disqualification of MPs, MSPs and MEPs from membership, and 
for remuneration, pensions and allowances. 

103. The Schedule also provides for the appointment of a Chief Executive of the Commission, 
with the approval of the Scottish Ministers, and of other staff.  The Chief Executive is to be the 
accountable officer for the Commission.  The Schedule makes provision for the procedure of the 
Commission, for the establishment of committees, for its general powers and for delegation of 
functions.  The Commission is to be required to keep proper accounts to be audited by the 
Auditor General for Scotland, and to publish an Annual Report which is to be laid before 
Parliament by the Scottish Ministers.   

104. The Commission’s determination of the location of its office premises is subject to the 
approval of the Scottish Ministers, who may also direct the Commission as to the location of its 
office premises.  The Scottish Ministers may otherwise give the Commission directions of only a 
general character as to the exercise of its functions and are required to publish any such 
directions.  The Commission is required to comply with any such directions; the requirement for 
any such directions to be of a general character means that Scottish Ministers will have no locus 
in relation to the Commission’s determination of particular complaints.  

Schedule 2—Further powers of Commission under sections 13 or 28 

105. Schedule 2 expands on the Commission’s powers under section 13 to require legal 
practitioners to produce documents and provide explanations in connection with complaints; and 
under section 28 to require professional bodies to provide it with information and documents for 
the purposes of section 15, 16 or 27.  It allows for the Commission to enforce a requirement for 
the production of documents by court order and for the person who has provided documents to 
the Commission to require their return after 14 days, again by court order.   It also sets out 
procedural requirements as to the disposal by the Commission of documents required to be 
produced. 

Schedule 3—Rules as to Commission’s practice and procedure 

106. Schedule 3 requires certain matters relating to practice and procedure to be included in 
the rules and also gives particular examples of other matters which may be included in them.  It 
requires such rules to cover procedures about the making and eligibility of complaints; the 
handling of complaints; the application of the European Convention on Human Rights to 
hearings about complaints; reasons to be given for determinations, directions and decisions; 
review of determinations, directions or decisions; and meetings procedures for the Commission 
and its committees (subject to Schedule 1).  It also allows for such rules to cover time limits for 
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the making of complaints, and the extension of such limits; evidence to be required or admitted, 
and the consequences of failure to produce information or documents; and the effect of 
procedural defects in the light of the interests of fairness. 

Schedule 4—Minor and consequential modifications 

107. Schedule 4 makes a number of minor amendments and repeals and amendments and 
repeals consequential on the provisions of the Bill to the Solicitors (Scotland) Act 1980 and the 
Law Reform (Miscellaneous Provisions) (Scotland) Act 1990.  These are mainly concerned with 
the adjustment of statutory references, and the removal of unnecessary references, as a result of 
the introduction of the new arrangements for the handling of complaints against lawyers. 

 
—————————— 

  
FINANCIAL MEMORANDUM 

LEGAL PROFESSION PROVISIONS 

Introduction 

108. The costs associated with the legal profession provisions in this Bill relate to the 
establishment and running costs of the Scottish Legal Complaints Commission.  As with current 
arrangements for handling complaints against lawyers, the costs will largely fall on practising 
members of the legal profession.  However under the new arrangements, funding for the 
Commission’s running costs will be collected through two levies.  The first type of levy will be a 
general levy on each practising legal practitioner and the second will be a specific levy on 
practitioners who generate a chargeable complaint (that is, a services complaint made to the 
Commission which has not been resolved at source to the satisfaction of the client and which the 
Commission determines to be eligible for its consideration).  

109. The balance between the levies will be a matter for the Commission itself, though the 
Commission will be required to consult the profession each January on its draft workplan and 
budget for the following year.  For purely illustrative purposes, if 50% of the estimated full-year 
running costs for the Commission of £2.4m were met from the annual general levy from 10,000 
practising legal practitioners, and 50% from the specific levy relating to an estimated 4,000 
chargeable complaints handled by the Commission, the level of the annual general levy would be 
£120 and that of the specific levy £300.  The legal professional bodies will continue to deal with 
complaints about the conduct of their members, but will realise significant cost savings from the 
transfer of responsibility for service complaints to the Commission (which represent about 70% 
of their current workload).  The Scottish Executive will provide start-up funding for the 
establishment of the Scottish Legal Complaints Commission but will not contribute to its annual 
running costs in normal circumstances.  It is anticipated that the Commission will become fully 
established in the spring of 2008. 

110. The start-up costs set out below cover costs in relation to the process of appointing the 
members of the Board of the Commission, of recruiting staff and of setting up the Commission’s 
office.  These start-up costs which should be non-recurring are estimated at around £450,000.   
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111. The running costs of the Commission (see paragraphs 128 to 141) will relate to the 
ongoing operation of the Commission.  It is estimated that these costs will be in the region of 
£2.2m for financial year 2008-09 and £2.4m per annum from financial year 2009-10 onwards. 

112. These figures are estimates since the details of the structure and working arrangements of 
the Commission will for the most part be for the Commission itself to decide.  Decisions on 
certain matters, such as the location the Commissioner’s office will however be subject to the 
approval of Scottish Ministers.  These estimated cost figures are based on a number of 
assumptions about how the Commission might be structured and examples of other bodies that 
fulfil similar roles.  The largest cost elements (staff salaries and accommodation) will be subject 
to fluctuation depending on the workload of the Commission and the outcome of the location 
review.  The current estimated workload of up to 4,000 complaints per annum could fluctuate by  
25% in either direction and thereby have a direct effect on staffing requirements.  Current 
assumptions about accommodation allow for a rental tariff towards the maximum of the range 
and so this cost would reduce should a cheaper location eventually be selected.   

113. The miscellaneous provisions in sections 39 to 43 of the Bill will be largely cost neutral 
and in particular there would be no cost to the public purse from sections 40 to 43.  However, 
section 39 allows for an increase in the non-lawyer membership of the Scottish Solicitors 
Discipline Tribunal from a maximum of 8 members to  a new maximum of 14.  The Scottish 
Executive funds the travel and subsistence expenses of non-lawyer members and there is 
therefore a possibility of a modest increase in expenditure associated with this provision.  The 
funding of solicitor members is a matter for the Law Society of Scotland. 

Costs on the Scottish Executive 

Start-up costs 

114. The Scottish Executive will provide funding in respect of the start-up costs for the 
Commission as estimated below. It will be for the legal profession to fund the ongoing costs of 
the Commission. The running costs of a number of comparative bodies have been considered in 
providing the estimates below. 

Recruitment 

115. Costs will be incurred in recruiting members of the Commission, such as the cost of 
advertising in the national press, of holding interviews and of contracting an independent 
assessor.  It is estimated that total costs will be around £33,000 comprising press advertising at 
£32,000 and the costs of fees and travel and subsistence for the independent assessor. 

116. This level of recruitment activity will reduce once the Commission is in place as the 
appointments to the Board are for a period of 5 years with possible re-appointment for a further 
term thereafter. 

117. Recruitment costs for the staff of the Commission will largely depend on decisions about 
what staff posts will be needed and the nature and level of skills and experience required for each 
post.  Posts will then need to be advertised and filled.  It will be for the Commission to decide on 
the number and composition of staff and their terms and conditions of service, subject to the 
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approval of the Scottish Ministers.  This memorandum cannot therefore predict the staffing 
requirements of the Commission entirely, but certain assumptions have been made for budgeting 
purposes.   

118. A number of comparative models from the UK were considered.  These included the 
Financial Ombudsman Service, the Office of the Scottish Legal Services Ombudsman, the Risk 
Management Authority, the Law Society of Scotland, the Law Society of England and Wales 
and the Scottish Criminal Case Review Commission.  For the purposes of this memorandum and 
based on the aforementioned models, we have assumed that the Commission will have 50 to 60 
staff including the Chief Executive but excluding Board members. 

119. On this basis, the total cost of staff recruitment is estimated at £38,000.  This figure 
would include press advertising at £32,000; independent assessor costs of £3,500; and travel and 
subsistence of £2,500. 

120. This level of recruitment activity should not be required every year since it is not 
anticipated that there will be a high turnover of staff.  Therefore only a small proportion of this 
cost needs to be retained as ongoing. 

Training 

121. Given that we anticipate that an initial intensive training period will be required for staff 
engaged in casework, a cost of £40,000 has been assumed for staff training as part of the start-up 
costs. 

Accommodation 

122. For the purposes of this memorandum, it is assumed that the Commission will have one 
office and that it will be rented.  The cost of that office will of course depend on the location and 
size of the actual premises chosen.  The location of the Commission will be the subject of a 
Scottish Executive location review which will take account of the need for the Commission to be 
accessible to the public.  Having considered the experience of other comparable bodies we have 
assessed the Commission’s accommodation requirements to be in the order of 6,500 square foot 
of premises at £40 per square foot (rent of £25 per square foot, rates of £10 per square foot and 
£5 per square foot for other running costs such as security, insurance and cleaning.) This gives a 
total of £260,000 per annum. The start-up element of this cost would be for the first three 
months’ rent which equates to £65,000.  It will probably be necessary for expert property and 
legal services to be bought in to assist in identifying and securing suitable premises and it may 
also be necessary for some remedial works to be done to make the chosen property suitable. For 
the purposes of this memorandum we have estimated such costs to be in the order of £75,000. 

Equipment 

123. The Commission’s office will require furniture, IT equipment and telephones.  A 
substantial cost is likely to be incurred in the first year, although an annual budget will be 
required to cover the costs of ongoing maintenance.  Based on the experience of the Scottish 
Executive, the one-off cost of purchasing the necessary equipment (including the design and 
installation of a suitable IT system) would be in the region of £170,000.    
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Promotion and awareness-raising 

124. Given the need to publicise the functions of the newly-established Commission and to 
clarify the re-defined roles of the professional bodies for the public and the profession, it is 
expected that a publicity campaign and guidance publications will be required.  We have 
assumed a start-up budget of £30,000 for this purpose. 

Total costs expected to fall on the Scottish Executive 

125. The table below summarises the estimated costs associated with the Commission based 
on the figures given in paragraphs 115 to 124 above. 

Scottish Legal Complaints Commission start-up costs (2008-09) 
 £ 
Staff costs   
Recruitment of the Board (paragraph 115) 33,000 
Recruitment of staff (paragraph 119) 38,000 
Training (paragraph 121) 40,000 
Sub-total 111,000 
  
Office costs  
Accommodation (paragraph 122) 65,000 
Acquisition and conversion (paragraph 122) 75,000 
Equipment (paragraph 123) 170,000 
Sub-total 310,000 
  
Functional costs  
Promotion and awareness-raising (paragraph 124) 30,000 
Sub-total 30,000 
Total 451,000 

 

126. As stated above, these figures are an example of how the Commission’s budget might 
look.  The content and structure of the budget will depend on decisions made by the 
Commission, Scottish Ministers and the legal professional bodies.  These estimates are intended 
to demonstrate why the Executive considers a start-up budget in the order of £450,000 to be 
appropriate, rather than to prescribe exactly how such a budget should be spent. 

Costs on local authorities 

127. It is not anticipated that the provisions will impose any costs on local authorities. 

Costs on the legal profession 

128. As previously mentioned, it is anticipated that the ongoing operating costs for the 
Commission will largely fall to be met by the legal profession.  In its first year of operation, 
certain running costs will be met by the Scottish Executive as start-up costs and therefore 
running costs will not be fully met by the profession until financial year 2009-10 as set out in the 
table at paragraph 141. 
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Recruitment 

129. As stated above, the start-up recruitment costs will be met by the Scottish Executive. 
Given that the board of the Commission will serve terms of 5 years, no provision is made for 
recruitment costs in the immediate subsequent years.  Similarly, we do not anticipate that there 
will be high turnover in staff, so again no provision is made for recruitment in immediate 
subsequent years. 

Salary costs  

130. It is anticipated that the Commission will not be fully established until the first quarter of 
the financial year 2008-09, but that a shadow Board is likely to be appointed in the final quarter 
of the financial year 2007-08.   

131. There will be eight members of the Board and it is anticipated that they will be salaried 
part-time employees.  On the basis of a maximum time commitment of 2 days a week, it is 
estimated that the total salary costs of the Board would be in the region of £200,000 per annum.  
Including 15% on-costs for National Insurance and pension contributions, the total cost for the 
Board would be £230,000 per annum. 

132. For the purposes of this Memorandum and based on the above models, we have assumed 
that the Commission will have between 50 to 60 staff including the Chief Executive but 
excluding Board members.  On that basis and making salary assumptions based on the Scottish 
Executive’s pay and grading structure, it is estimated that salary costs would amount to £1.7m 
(including pensions and National Insurance contributions).  This costing has been conducted on 
the assumption that all staff will be full-time. 

Training 
133. The initial training will be funded by the Executive as part of the start-up costs and it is 
anticipated that any further training costs to be incurred for financial year 2008-09 will be 
limited to £10,000.  An annual cost of £45,000 has been assumed for staff training for 
subsequent years. 

Travel and subsistence 

134. Travel and subsistence for Board members is estimated at £20,000 per annum and at 
£10,000 for staff. 

Accommodation costs 

135. As mentioned in paragraph 122 above, the estimated cost of accommodation is estimated 
at £260,000 per annum.  The first three months’ accommodation expenses will be financed by 
the Executive as part of the set-up costs and this cost is estimated at £65,000 and therefore the 
cost to the profession in 2008-09 will be limited to £195,000. 

79



These documents relate to the Legal Profession and Legal Aid (Scotland) Bill (SP Bill 56) as 
introduced in the Scottish Parliament on 1 March 2006 

 
 

 28  

Cost of office equipment 

136. In the event that the furniture is purchased outright at the inception of the Commission, 
then the ongoing cost will be for repairs and maintenance only and this is estimated at £5,000 per 
annum from 2009-10 onwards. 

137. For IT and telecom equipment it is anticipated that ongoing maintenance and support 
costs will approximate £9,000 per annum. 

138. Ongoing running costs for the office such as utility bills, cleaning, hospitality, and 
postage are estimated at around £80,000 based on comparable bodies. 

Consultancies 

139. It is anticipated that the Commission will need to obtain independent advice from time to 
time on issues of legal practice and a provision of £20,000 per annum is made for this purpose.  
It is possible that the Commission will also need its own in-house legal team. 

Promotion and awareness-raising 

140. The initial publicity for the new Commission will be funded by the Executive as part of 
the start-up costs.  In subsequent years, a budget of around £20,000 is estimated to be required 
for the Commission’s functions in relation to disseminating best practice on complaints handling 
etc by the publication of leaflets and information packs. 

Total costs to fall to the legal profession 

141. The table below summarises the estimated costs associated with the Commission based 
on the figures given in paragraphs 131 to 140 above.  These figures illustrate the likely size and 
shape the Commission’s budget.  The content and structure of the budget will depend on 
decisions made by the Commission, Scottish Ministers and the legal professional bodies.  These 
estimates are intended to demonstrate why the Executive considers an ongoing budget in the 
order of £2.4m to be appropriate, rather than to prescribe exactly how such a budget should be 
spent. 
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Scottish Legal Complaints Commission ongoing costs 
 2008-09 

£
Subsequent years

£ 
Staff costs    
Recruitment (paragraph 129) 0 0 
Salary costs: the Board (paragraph 131) 230,000 230,000 
Salary costs: staff (paragraph 132) 1,700,000 1,700,000 
Training (paragraph 133) 10,000 45,000 
Travel and subsistence (paragraph 134) 30,000 30,000 
Sub-total 1,970,000 2,005,000 
   
Office costs   
Accommodation (paragraph 135) 195,000 260,000 
Equipment (paragraphs 136 & 137) 0 14,000 
Other running costs (paragraph 138) 80,000 80,000 
Sub-total 275,000 354,000 
   
Functional costs   
Consultancies (paragraph 139) 20,000 20,000 
Promotion and awareness-raising (paragraph 140) 0 20,000 
Sub-total 20,000 40,000 
   
Total 2,265,000 2,399,000 

 

LEGAL AID PROVISIONS 

Introduction 

142. The costs associated with the legal aid provisions of the Bill relate to the planned changes 
to publicly funded legal assistance. 

143. Only direct costs associated with the provisions can be examined in this memorandum. 
Some of the provisions are likely to ensure more efficient use of public funds in the longer term, 
but such an impact is difficult to assess. In particular, the reform measures relating to publicly 
funded legal assistance introduced in the Bill are intended to contribute to wider, longer term 
improvements of legal advice provision, based on better planning and needs assessment.  In 
addition, any legal assistance provisions required to support ongoing summary justice reforms 
are likely to contribute to the streamlining and cost-effectiveness of the criminal justice system. 

Costs on the Scottish Administration 

Funding non-lawyers in the provision of advice and assistance 

144. The intention, as outlined in the Policy Memorandum, is to fund non-lawyers on a case-
by-case basis in the provision of advice and assistance.  Under current legislation the legal aid 
fund, which is demand led, can only be used to fund solicitors and, where appropriate, counsel.  

81



These documents relate to the Legal Profession and Legal Aid (Scotland) Bill (SP Bill 56) as 
introduced in the Scottish Parliament on 1 March 2006 

 
 

 30  

In some cases, it may be preferable or more appropriate for a client to be advised by a specialist 
who is not legally qualified. 

Current funding of civil legal advice 

145. Currently the costs of such specialist non-lawyer advice provision may be met by a range 
of public sources, including the Scottish Executive, Local Authorities and the Department of 
Trade and Industry.  There is currently inadequate evidence to assess the net cost of such advice 
provision.   

146. With regard to the cost to the Legal Aid Fund of Advice and Assistance as provided by 
lawyers, this has been falling in recent years.  In 2004-05, there were 139,933 grants of civil 
legal assistance (which includes both civil legal aid and civil advice and assistance) in total.  This 
was 7% less than the previous year, mainly because of a decrease in civil advice and assistance 
grants.  During this period, the cost of civil advice and assistance fell by 1% to  
£21.3 million and the average cost of an advice and assistance case was £166.   

Financial implications of the provisions 

147. Due to the demand led nature of the Legal Aid Fund the individual case costs relating to 
the funding of non-lawyers for advice and assistance will be met by the fund but we do not 
anticipate this will result in an increase in the cost of advice and assistance.  The intention is that 
the Board will administer the case-by-case funding of non-lawyers as it currently funds lawyers.  
This system includes the undertaking of a detailed assessment of the merits of the case and an 
examination of the applicant’s financial circumstances which may lead to a contribution being 
payable by the applicant themselves.  Given this, and the fact the Bill enables the categories of 
circumstances in which a registered adviser may provide advice and assistance to be specified in 
regulations, it is unlikely that this provision will lead to a significantly increased number of cases 
or increased demand on the fund. 

148. As the system will operate in a similar way to that already in use by the Board to fund 
lawyers, and the volume of cases is not considered to be large, it is not anticipated there will be 
significant administrative costs for the Board. 

149. These provisions support the aim of ensuring adequate and appropriate legal advice 
provision in Scotland.  Case-by-case funding will be used in specific circumstances to enable the 
provision of specialist advice and assistance in areas where other sources of funding are 
unavailable, and Ministers will provide in regulations the areas in which advice and assistance 
may be funded on this basis.  In this way, the power will be used only to fund appropriate types 
of advice, and will compliment current funding streams as part of improved needs assessment, 
planning and coordination of provision. 

Transfer of the power to grant solemn criminal legal aid 

150. Over the past five years the number of grants by the courts for solemn legal aid has 
increased by 16%.  Expenditure on solemn legal aid has increased sharply, by 55% over the past 
five years, to its highest ever level in 2004-05, reaching £39.2 million.   
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151. We do not anticipate that there will be an increase in costs as a result of these provisions.  
The Strategic Review of the Delivery of Legal Aid, Advice and Information which reported to 
Scottish Ministers in 2004 highlighted the lack of evidence as to how the courts currently apply 
the test of undue hardship.  It is not currently known how many applications are refused on the 
basis of means. The concern with the current system is that it is neither consistent nor 
transparent, and it commits the Board to making payment of fees and outlays, which may be 
considerable, in cases where it has no control over the assessment process.  This is exacerbated 
by the Board’s current lack of power to withdraw funding in the event of an assisted person 
having been found to have made false disclosure of income or capital.  Transferring the power 
will lead to greater transparency and decision-making could be monitored.  The Board already 
registers grants of solemn criminal legal aid made by the courts and issues legal aid certificates 
in these cases. Relevant existing procedures and computer systems will have to be adapted to 
deal with the receipt, processing and granting of applications by SLAB.  However, compared to 
summary criminal legal aid the volume is small and as only a means test needs to be applied (as 
opposed to the means and merits tests applied in summary cases) overall resource implications 
are considered to be relatively minor. 

152. No additional administrative burden for the Board is anticipated.  Although the Board 
does not currently have the power to grant solemn criminal legal aid, it does administer the 
grants. 

153. The aim of clarifying the definition of net liablilty of the fund has been requested by the 
Board as a means of resolving a practical difficulty in how sums paid to it are treated.  This will 
ensure that a small number of legal aid recipients, who are currently unable to realise the full 
benefits they are entitled to following the outcome of their case because of the order in which 
monies are paid to the Board, will be able to do so.  It is not anticipated that this will have a 
significant financial impact. 

Costs on local authorities 

154. It is not anticipated that the provisions will impose any costs on local authorities. 

Costs on other bodies, individuals and businesses 

155. It is not anticipated that the provisions will impose any costs on other bodies, individuals 
or businesses. 

—————————— 
 

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE 

156. On 1 March 2006, the Minister for Justice (Cathy Jamieson) made the following 
statement: 

“In my view, the provisions of the Legal Assistance and Legal Profession (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.” 
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—————————— 

  
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
157. On 28 February 2006, the Deputy Presiding Officer (Murray Tosh) made the following 
statement: 

“In my view, the provisions of the Legal Assistance and Legal Profession (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.” 

 
 
 
 

84



This document relates to the Legal Profession and Legal Aid (Scotland) Bill (SP Bill 56) as 
introduced in the Scottish Parliament on 1 March 2006 
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LEGAL PROFESSION AND LEGAL AID (SCOTLAND) 
BILL 

 
—————————— 

  
POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the Legal Profession and Legal Aid (Scotland) Bill introduced in 
the Scottish Parliament on 1 March 2006.  It has been prepared by the Scottish Executive to 
satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the 
responsibility of the Scottish Executive and have not been endorsed by the Parliament.  
Explanatory Notes and other accompanying documents are published separately as SP Bill 56–
EN.  

POLICY OBJECTIVES OF THE BILL – AN OVERVIEW 

2. The Bill stems from two separate strands of policy development: a set of reforms 
intended to improve the system for the handling of complaints against lawyers and a programme 
(of which the Bill represents the first stage) intended to improve and better co-ordinate the 
delivery of all forms of publicly funded legal assistance (PFLA), provided by both lawyers and 
non-lawyers. Both follow on from earlier inquiries by the Justice 1 Committee of the previous 
Parliament, and subsequent policy development and consultation.  

3. The Scottish Executive intends to establish a new statutory body, independent of the legal 
professional bodies, to handle complaints about the service provided by practitioners.  
Practitioners include solicitors, advocates, conveyancing or executry practitioners and persons 
exercising a right to conduct litigation or a right of audience acquired by virtue of section 27 of 
the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990.  A firm of solicitors, an 
incorporated practice, and a limited liability partnership whose members are solicitors are also 
included within the definition of practitioner.  

4. The policy of the Scottish Executive is that complaints from clients should be dealt with 
wherever possible by the law firm, lawyer or other practitioner who provided the service in 
question.  The new body, the Scottish Legal Complaints Commission, will act as a gateway to 
receive those complaints about practitioners which cannot be resolved at source.  The new body 
will take over the handling of complaints about inadequate professional service from the bodies 
which currently deal with them and will be independent from the legal professional bodies (the 
Law Society of Scotland and the Faculty of Advocates), the Scottish legal services ombudsman 
and the Scottish Solicitors Discipline Tribunal.  The Commission will be able to enforce its 
recommendations.  The Bill provides for the abolition of the office of the Scottish legal services 
ombudsman by order. 
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5. The legal professional bodies and their discipline tribunals will retain responsibility for 
professional discipline.  The Commission will accordingly refer complaints about the conduct 
of lawyers to the professional bodies for investigation, but will have powers to oversee the way 
in which conduct complaints are handled.  The Commission will be led by a board which will 
have a non-lawyer majority and a non-lawyer Chair.  Commission decisions will be subject to 
internal review by the Commission appeals team.  The proposed new complaints handling 
arrangements are intended to provide quicker outcomes for both complainers and practitioners.  
Any further appeal would be by way of judicial review. 

6. The proposed arrangements are intended to recognise the feedback from the consultation 
of May to August 20051 on Reforming Complaints Handling, Building Consumer Confidence 
that there should be a complaints handling body independent of the legal professional bodies 
and that its powers should be vested in a board rather than a single officeholder.  An analysis of 
the responses made to consultation was published on 26 October 2005.2  The new system aims 
to build public confidence in the system for handling complaints against lawyers while the 
Commission will also have the role of promoting good practice in complaints handling by law 
firms and practitioners.  The Commission will be funded by the legal profession through a 
general levy on legal practitioners and a levy on complaints, with no fee being charged to the 
complainer for making a complaint. Vexatious or frivolous complaints will be sifted out and 
will not be the subject of a levy. 

7. The Commission will oversee the effectiveness of the Law Society’s Guarantee Fund and 
Master Policy, and is expected in particular to monitor turnaround times in settling claims 
made.  It will publish an annual report which Scottish Ministers will lay before the Scottish 
Parliament.  The location of its offices will be subject to the approval of Scottish Ministers and 
is expected to be subject to a location review. 

8. The Commission will publish an annual report which Scottish Ministers will lay before 
the Scottish Parliament.   

9. On the delivery of publicly funded legal assistance, the Strategic Review of the Delivery 
of Legal Aid, Advice and Information3 reported to Scottish Ministers in June 2004. The Review 
made a number of recommendations for changes in the systems of legal aid and advice and in 
the related arrangements for the provision of a wide range of advice. The Review reported the 
need for a more strategic and co-ordinated approach to planning and delivery of publicly 
funded legal assistance; better integration between solicitors and non-legally qualified advisers; 
and the need for legal assistance to be developed in conjunction with planned changes in the 
justice system.  

10. The measures included in the Bill form part of a wider programme, which will include 
secondary legislation made under existing powers and non-legislative work, and are intended to 
pave the way for wider, longer-term reform. The Executive’s consultation of June to September 

 
1 The consultation paper can be viewed at http://www.scotland.gov.uk/Publications/2005/05/09103027/30369. 
2 The analysis of written consultation responses can be accessed at 
http://www.scotland.gov.uk/Publications/2005/10/24101803/18085 . 
3 The full report on the Strategic Review can be viewed at http://www.scotland.gov.uk/library5/justice/srlam-00.asp  
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2005 on Advice for All: Publicly Funded Legal Assistance in Scotland4 made it clear that 
progress towards fully coordinated arrangements across all types of advice and information 
would be accomplished in at least 2 stages: initial changes aimed at introducing more flexibility 
in the current legal aid system paving the way for the subsequent establishment of a new 
coordinating body with powers to plan, co-ordinate and develop advice provision and, through 
match funding of advice providers, to steer the provision of different kinds of advice. 

11. The proposed initial changes included in this Bill include transferring the power to grant 
legal aid in solemn cases from the courts to the Scottish Legal Aid Board (SLAB).  It is the 
Executive’s intention that this should enable the consistency and transparency of the assessment 
of eligibility to be improved and will provide SLAB with more control over costs and fraud 
risks.  Further powers are included for SLAB to fund non-legally qualified advisors.  While this 
will be done in situations where services would otherwise be unavailable (e.g. because the level 
of demand makes the provision not viable for a local funder) the power will enable SLAB to 
begin to be more proactive in ensuring provision of legal assistance through a mixed model of 
provision.  The Bill also makes technical changes in the arrangements for contributions and 
payments out of property recovered in civil legally-aided cases. 

CONSULTATION 

Legal profession 

12. The Executive published its consultation document Reforming Complaints Handling, 
Building Consumer Confidence: Regulation of the Legal Profession in Scotland on 11 May 
2005.  Copies of the consultation paper were distributed to a wide range of suppliers and users of 
legal services in the private, public and voluntary sectors.  The consultation paper set out  
options for reforming the handling of complaints against legal practitioners in Scotland by 
introducing a greater degree of independence and oversight into the system. 

13. The launch of the consultation attracted media coverage in a number of Scottish 
newspapers.  It was further publicised on the Scottish Executive website and the websites of 
organisations such as the Scottish Council for Voluntary Organisations, the Scottish Consumer 
Council, Which (the Consumers Association) and the Scottish legal services ombudsman 
(SLSO).  Consultation papers were also issued to a selection of Citizens’ Advice Bureaux and 
public libraries across Scotland.  

14. To widen the reach of the consultation and encourage responses from members of the 
public, a summary leaflet publicising the consultation was distributed in July, via the Law 
Society on behalf of the Scottish Executive, to people who had complained to the Law Society 
since 1 September 2003.  Approximately 6,000 leaflets were issued in this way.  Ten copies of 
the leaflet were also sent to each of the 1,400 solicitor’s firms in Scotland with a covering letter 
from the President of the Law Society inviting solicitors to bring the consultation to the attention 
of their clients.  The leaflet was also sent by the Scottish Executive to all public libraries and 
Citizens’ Advice Bureaux in Scotland.   

 
4 The consultation paper can be viewed at http://www.scotland.gov.uk/Publications/2005/06/16153135/31366 
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15. The main options for reforming the present structure highlighted in the consultation paper 
were: 

• increasing the investigatory powers of the SLSO; 

• making the office of the SLSO a “single gateway” to receive and sift all complaints 
where local resolution had not been possible, with wider powers to monitor the 
complaints handling processes of the professional bodies; 

• turning the office of the SLSO into a single gateway which would itself investigate 
most complaints; 

• creating a new independent complaints handling body, with a board led by a lay chair 
and with a lay majority. 

16. By the final cut-off date for receipt of responses, 490 submissions had been made with 
85% received from members of the public.  Just below 5% of responses were submitted by 
solicitors.  The remaining respondents represented a range of different sectors including 
consumer groups and local government.  The majority of responses from members of the public 
were from people who had asked the Law Society to investigate their complaint against their 
solicitor.  However, there were indications that a small minority of submissions from the public 
were from people who are currently or have been involved in the complaints handling process, 
for example, as lay representatives on a Law Society Committee, or as reporters for the Law 
Society.  Other people declared their interest, including retired police officers, expert witnesses, 
and former Citizens Advice Bureaux staff.  Thus, the overall experience of the members of the 
public who had responded to the consultation appeared to be broad with responses informed by a 
wide range of perspectives and involvement.  An analysis of the written consultation responses 
was published on 26 October. 

17. The outcome of the consultation showed strong support for the reform of the complaints 
handling system.  In particular, the majority support was for a model where an independent 
complaints handling body would be set up and headed by a board with a non-lawyer chair and a 
non-lawyer majority. The new body would handle complaints of inadequate professional 
services itself and would oversee the investigation by the professional bodies of conduct 
complaints. The consultation paper also included a number of other issues which feature in the 
bill provisions, such as oversight of the Law Society’s Master Policy and Guarantee Fund and 
various measures requested by the Law Society such as additional powers relating to conduct.  

Legal aid 

18. The Executive published its consultation document Advice for All: Publicly Funded Legal 
Assistance in Scotland - The Way Forward on 17 June 2005.  This document set out the 
Executive’s proposals for change in legal assistance that is paid for from the public purse.  This 
covers advice provided by the legal profession as well as a wide range of other providers such as 
local authorities and the voluntary sector. 

19. Over 300 copies of the consultation paper were distributed to a wide range of interested 
parties in the legal profession and the public and voluntary sectors, including organisations 
representing service users.  The consultation period ran from 17 June 2005 until 9 September 
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2005 although this closing date was subsequently extended until the beginning of October to 
allow for late responses 

20. The consultation was also publicised on the websites of the Scottish Executive, the 
Scottish Legal Aid Board and the Law Society of Scotland and was supported by a debate in the 
Parliament on 23 June.  Four consultation events were hosted by Scottish Executive officials 
across Scotland in early September aimed at allowing interested individuals and organisations to 
discuss and ask questions about particular issues raised by the consultation.  In addition, 
Executive officials spoke at events organised by a Glasgow based Law Centre, Citizens Advice 
Scotland and CoSLA aimed at introducing advice providers to the consultation and its main 
themes and providing opportunities for formal discussions on the consultation.  

21. The consultation paper highlighted far reaching options for reforming the present system 
including a new structure to allow more people to benefit from civil legal aid and assistance in 
Scotland.  Other key proposals were:  

• providing people on moderate incomes, but earning more than the current threshold 
of eligibility for legal aid, with some financial support to pursue their cases; 

• providing the Scottish Legal Aid Board with additional powers to improve delivery 
of civil publicly funded legal assistance and to ensure adequate provision by a range 
of methods, including the ability to fund non-solicitors; 

• transferring the granting of solemn criminal legal aid from the courts to the Scottish 
Legal Aid Board to ensure better transparency and consistency and ensure better 
value for money for the public purse; 

• considering the introduction of means tested contributions in criminal publicly 
funded legal assistance with the aim of making sure that those who can afford to pay 
towards their own defence should do so. 

22. Because of the relatively complex and often technical content of the consultation paper, a 
decision was taken to engage members of the public in consideration of the topics by way of 
focus groups.  A series of 8 such groups was held across Scotland with a wide range of people.  
A separate report of the findings from these focus groups is available.5 An overview of the 2 
studies is also available.6  

23. By the final cut-off date for receipt of responses, 65 submissions had been made.  All 
responses were from professional bodies, organisations and individuals with none submitted by 
members of the public.  Legal bodies comprised the largest respondent sector (34%) but 
voluntary sector organisations (31%) and local authorities (23%) respectively also contributed 
significant proportions of the overall submissions.  An analysis of the written responses was 
published on 2 March 2006. 

 
5 MRUK (2005) Advice for All: Publicly Funded Legal Assistance in Scotland – The Way Forward.  Qualitative 
Consultation Report 
6 Nicholson, L, The Research Shop (2005), Advice For All: Publicly Funded Legal Assistance in Scotland – The 
Way Forward: Consultation Findings (Scottish Executive, Research Findings Note) 

89



This document relates to the Legal Profession and Legal Aid (Scotland) Bill (SP Bill 56) as 
introduced in the Scottish Parliament on 1 March 2006 

 
 

 6  

BILL PROVISIONS – LEGAL PROFESSION 

24. The main purpose of the Bill is to establish a new statutory complaints handling body, the 
Scottish Legal Complaints Commission, that will be independent of the legal professional 
bodies.  The functions of the Commission are explained more fully in the paragraphs below.  

Proposed model 

Policy objectives 

25. Under the existing statutory system, complaints against legal practitioners are dealt with 
by the professional bodies, the Law Society of Scotland and the Faculty of Advocates.  Statute 
provides for the Scottish Legal Services Ombudsman to review the way in which a professional 
body has handled a complaint but not the substance of the decision.  In November 2002 the 
report of the former Justice 1 Committee acknowledged public concern about the principle of 
lawyers policing other lawyers and made a number of recommendations aimed at improving 
public confidence in the complaints handling system for the Scottish Executive and the 
professional bodies to follow up.  Notwithstanding the measures taken by the professional bodies 
in the intervening period, there has remained a public demand for greater independence and 
oversight.  

26. The proposed reforms of the system of complaints handling aim to put the users of legal 
services at the heart of regulatory arrangements.  This would be achieved by introducing a 
greater degree of independence to the system and by increasing oversight functions. 

27. The Bill is intended to create a Scottish Legal Complaints Commission (independent of 
the legal professional bodies) that would take over the handling of complaints about service from 
the legal professional bodies and the office of the Scottish legal services ombudsman (SLSO).  
The Commission would be headed up by a board composed of a non-lawyer chair and a non-
lawyer majority.  Appointments to the Board would be made by Scottish Ministers and subject to 
the public appointments procedures and the scrutiny of the Scottish Commissioner for Public 
Appointments. 

28. The new arrangements will lay emphasis on the importance of complaints being resolved 
at local level by the practitioner or law firm wherever possible.  The Commission would be a 
gateway to receive all complaints which had not been resolved locally, but would be required to 
pass on complaints about the conduct of a practitioner to the relevant professional body.  
Complaints about inadequate professional service would be investigated by the Commission 
itself.  Such complaints could include an element of alleged negligence in respect of the services 
in question.  The maximum amount of compensation for inadequate personal service complaints 
would be raised to £20,000.  Although the professional bodies would retain responsibility for 
complaints about the conduct of legal practitioners, the Commission would take over the role of 
the SLSO in overseeing the way in which the professional bodies handle conduct complaints and 
would also have the power to enforce its recommendations.  Appeals against the Commission’s 
decisions would be by internal review in the first instance and by judicial review thereafter. 

29. There will also be a role for the Commission in providing guidance to the profession on 
good practice in complaints handling. 
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30. The Commission will also have an oversight role in connection with the Master Policy 
and the Guarantee Fund operated by the Law Society of Scotland. This oversight power responds 
to concerns expressed by the public about delays in receiving settlement under the two schemes. 
Those concerns featured in the report by the former Justice 1 Committee mentioned above.  

Consultation/alternative approaches 

31. A number of options for models of reform were set out in the consultation paper as 
follows: 

• option A – tougher powers for the SLSO under the existing arrangements;   

• option B – establishment of the SLSO’s office as a gateway to receive all complaints 
for onward transmission to the professional bodies for investigation;  

• option C – the establishment of  a single gateway to receive all complaints but with 
discretion to pass conduct complaints to the professional bodies;  

• option D – similar to option c but headed by a board rather than by a single office 
holder.  

32. Options A and B were seen by respondees as providing a greater degree of independence 
but not going far enough in providing objectivity, impartiality and independence. Option C 
received more support as it was seen to provide more independence and therefore more likely to 
improve public confidence.  However, overall the consultative response favoured Option D with 
many respondents favouring a board rather than a single office holder.  In particular, consultees 
saw a non-lawyer chair and non-lawyer majority on the board as beneficial in promoting public 
confidence. Therefore, the proposed arrangements set out above acknowledge a strong message 
from the consultation that extensive powers should be made available to an independent 
complaints handling body and that these powers should be vested in a board rather than a single 
statutory office holder.  

33. The consultative response indicated some concern over the appointments to the board 
being made by Scottish Ministers as this might open up the process to political interference.  
However, scrutiny of the process by the Commissioner for Public Appointments is intended to 
ensure transparency and accountability. 

Funding 

Policy objectives 

34. Under current complaints handling arrangements, the complaints handling function of the 
professional bodies is funded by their members through subscriptions.  The office of the SLSO is 
funded by the Scottish Executive. It is intended that the profession should continue to fund 
complaints handling with the Executive funding the start-up costs of the new body. The 
estimated running costs of the Commission are set out in the Financial Memorandum.   

35. The funding model of the Financial Ombudsman Service is seen to work well for the 
financial sector and it will be adopted by the new Commission.  Funds for the new Commission 
will be obtained by two levies – one is an annual general levy on all practitioners and the other 
is a complaints levy which would be payable by practitioners in relation to eligible complaints, 

91



This document relates to the Legal Profession and Legal Aid (Scotland) Bill (SP Bill 56) as 
introduced in the Scottish Parliament on 1 March 2006 

 
 

 8  

excluding those which the Commission deemed to be frivolous or vexatious or otherwise 
ineligible in terms of its rules.  The complaints levy would in effect be a charge for a dispute 
resolution service being provided by the Commission.   It will be for the Commission to decide 
the proportion of funding that each type of levy will contribute and then to set the amount of 
each levy in each financial year.  It will be for the professional bodies to collect the general 
levy from their members and pass it to the Commission.  The Commission will be able to make 
rules in respect of arrangements concerning the levies. 

36. The Commission will be required to consult the professional bodies and the profession 
every January ahead of setting its budget and the levies for the forthcoming financial year. This 
will allow the professional bodies and their members to scrutinise the Commission’s proposals 
and express a view on whether the levies proposed are reasonable. 

37. Scottish Ministers will have a general power to provide grants or loans to the 
Commission.  This is intended as a reserve power, rather than as any element of core funding, 
but it may be used to fund start-up costs.  

Consultation/alternative approaches 

38. The consultative response indicated a split between the public and the profession on the 
matter of funding, with the former being in favour of the profession funding the Commission 
and the latter presenting an opposite view preferring funding from public sources.  The 
profession were concerned that they were being asked to fund a body which they could not 
control and for which they were not accountable.  However, given that the profession currently 
fund the complaints handling process, it was considered appropriate for the profession to 
continue to do so. The requirement for the Commission to consult the professional bodies and 
their members on levies and budgets is considered by the Executive to be a reasonable check.  

Rule-making power 

Policy objectives 

39. In most cases the Commission will have rule-making powers in relation to its practices 
and procedures for the handling of complaints. The Commission will be required to consult 
Scottish Ministers, the legal professional bodies and relevant consumer bodies before creating 
or varying such rules.  The rules will include provisions regulating the making of complaints to 
the Commission; the handling of complaints by the Commission; the nature of evidence which 
may be required; the fixing of time limits; and arrangements for the review by the Commission 
of its own decisions and determinations.  The rules will also enable the Commission to make 
different provision for different categories of complaint. 

40. While stakeholders will therefore have an opportunity to contribute to the regulatory 
procedures of the Commission, it will be for the Commission itself to make final decisions.   

Alternative approaches/consultation 

41. The consultation paper did not address the specific details of the rule-making powers of 
the Commission. However, in the spirit of establishing a system which would be both workable 
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and acceptable to stakeholders, it was considered appropriate to involve stakeholders in the rule-
making function. 

Annual reports and accounts 

Policy objectives 

42. The Commission will be required to prepare a statement of accounts in respect of each 
financial year and to send the statement to Scottish Ministers who will then forward to the 
Auditor General for Scotland for auditing.  At the end of each financial year, the Commission 
will also prepare a report on the discharge of its functions during that year and on actions the 
Commission proposes to take in the following year in pursuance of its functions.  The 
Commission must publish the report and send a copy to Scottish Ministers who will then lay it 
before Parliament. 

Alternative approaches/consultation 

43. The reporting arrangements set out above are standard procedure for most Non-
Departmental Public Bodies and therefore no consultation was considered necessary and no 
alternative approaches were considered. 

Legal profession: other matters 

Policy objectives 

44. Part 3 of the Bill includes two measures which were proposed in the consultation 
document Reforming Complaints Handling, Building Consumer Confidence: Regulation of the 
Legal Profession in Scotland. 

45. The consultation paper sought views on: 

• the recommendation made by the former Justice 1 Committee that the membership of 
the Scottish Solicitors’ Discipline Tribunal should be made up of 50% non-lawyers 
(instead of the existing proportions of not less than 10 and not more than 14 lawyer 
members and 8 non-lawyers).  Strong support was expressed for such a change in the 
response.  The Bill provides for the Tribunal to have a maximum of 28 members, 
consisting of equal numbers of  solicitor and non-lawyer members. 

• a proposal by the Law Society of Scotland that solicitors who are no longer 
practising as such should not be able to act as notaries public.  The Bill requires 
solicitors who wish to practise as notaries public to have a current practising 
certificate.  The purpose of this change is to protect members of the public from the 
risk which arises where notaries who are no longer practising as solicitors (and who 
do not have a current practising certificate) practise as a notary without being 
covered by the Society’s Master Policy for professional indemnity insurance or 
Guarantee Fund.  The Bill removes this potential risk to the public.  

46. Part 3 contains a measure which prepares the way for commencement of sections 25 to 29 
of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990.  These sections provide for 
rights of audience and rights to conduct litigation to be granted, with the approval of the Scottish 
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Ministers and the Lord President of the Court of Session, to members of professional or other 
bodies, subject to the approval in each case of a scheme prescribing safeguards in relation to 
such matters as the training requirements to be imposed on members, provision required for 
professional indemnity insurance and the arrangements for handling complaints against 
members.  The Bill amends the Solicitors (Scotland) Act 1980 to remove a difficulty which 
would otherwise prevent the extension of rights to conduct litigation as envisaged by the 1990 
Act.  The difficulty is that the 1990 Act failed to amend section 32 of the Solicitors (Scotland) 
Act 1980 so that a person granted the new rights of audience would be able to draw up writs 
relating to court proceedings. 

47. The Bill also includes a measure which is designed to safeguard the interests of clients of 
sole solicitors who have been has been restricted from acting as a principal by the Scottish 
Solicitors’ Discipline Tribunal.  The Bill provides for a client account held in the name of a 
solicitor or solicitor’s firm to vest in the Law Society of Scotland in such circumstances until 
such time as the Council have approved acceptable other arrangements in respect of the client 
account.   

48. Lastly, this Part of the Bill increases the borrowing limit available to the Law Society of 
Scotland in respect of the Guarantee Fund from £20,000 to £1.25m.  Under the Solicitors 
(Scotland) Act 1980 the Society may borrow money for the purposes of the Guarantee Fund in 
such manner and on such security as they may determine.  The Society considers that the limit 
should be increased from its original level of £20,000 to the figure of £1.25m which is the sum it 
needs to be able to pay losses up to £2m from its own resources.  

Alternative approaches 
49. No alternative approaches were considered on these matters. 

BILL PROVISIONS – LEGAL ASSISTANCE 

Granting of legal aid in solemn cases 

Policy objectives 

50. The aim is to improve the consistency and transparency of the assessment of eligibility 
for legal aid and to provide more control over costs and fraud risk by transferring the power to 
grant legal aid in solemn cases from the courts to SLAB.  The ability to terminate legal aid in 
solemn cases where appropriate and to recover costs from the applicant where there has been a 
false disclosure of means will also be transferred to SLAB via secondary legislation. 

51. The Strategic Review considered that the test of undue hardship applied by the courts in 
solemn legal aid is essentially the same as that applied by SLAB in summary cases.  It noted 
however, that the apparent lack of either guidance on how to apply the test or information on the 
number of applications refused on the basis of means made it difficult to assess whether the test 
is being applied properly and consistently.  The review also noted concern that the present 
arrangements commit the Board to making payments of fees and outlays in solemn cases where 
it has no control over the assessment process and, moreover, where costs may be high.  This 
concern is exacerbated by SLAB’s lack of power to withdraw or recover costs in the event of an 
applicant having been found to have made a false disclosure of income or capital; the court can 
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withdraw legal aid in such circumstances but has no powers of investigation in relation to legal 
aid. 

52. The Executive considered that by removing the legal aid function from the court this 
would provide clear management information to SLAB on grant and refusal rates enabling 
consistency, transparency and the basis for decision-making to be monitored.  The review did 
note the possible concern that any change may create delays in the assessment process, 
prejudicing early preparation of the case, but suggested that the availability of automatic criminal 
legal aid, the special urgency provisions of regulation 15 of the Criminal Legal Aid (Scotland) 
Regulations 1996 and SLAB’s consistent speedy turnaround of summary applications should 
prevent these concerns from being realised. 

53. The review also addressed the question of legal aid where a person has not previously 
been sentenced to imprisonment or detention and the court is considering such a sentence in 
summary proceedings.  The court grants legal aid in such circumstances under section 23(1)(b) 
of the Legal Aid (Scotland) Act 1986, applying the same undue hardship test as for solemn legal 
aid.  It is the Executive’s opinion that, for consistency’s sake, responsibility for granting this 
form of legal aid should, in principle, be transferred to SLAB.  As sentence is almost invariably 
deferred in such circumstances, the Executive considers it unlikely that consideration of means 
by SLAB would introduce undue delay or cause adjournments for legal aid to be sought.  
However, SLAB would have to determine whether the court was indeed considering a first 
custodial sentence and would, therefore, have to seek confirmation from the court, thus 
introducing a degree of double-handling and additional administrative complexity.  For this 
reason, the review concluded that financial assessment in such cases should not be transferred to 
SLAB.  

Consultation/alternative approaches 

54. The Advice for All consultation paper asked whether responsibility for granting criminal 
legal aid in solemn cases should be transferred from the courts to SLAB.  Twenty-four 
respondents addressed this question.  The majority view was opposed to the transfer of 
responsibility for granting criminal legal aid in solemn cases from the courts to SLAB.  
However, this overall picture masked a difference between respondent sectors, with a clear 
majority of legal bodies opposing the proposal compared with a slight majority of other 
respondents favouring this transfer of responsibility.  Those in favour argued that this would 
promote a consistency of approach and improve the detection and prevention of fraudulent 
applications and recommended that a fast-track process be established by SLAB to deal with 
applications speedily.  Those who opposed argued that the courts had expertise in assessing 
financial circumstances and eligibility and that the proposal would result in delays in solemn 
proceedings which would be unacceptable in the context of serious cases.  Others considered that 
the current system worked well and there did not appear to be any compelling evidence to 
suggest change was necessary while a few consultees disagreed that the transfer of responsibility 
would lead to greater consistency in decision-making or openness. 

55. The consultation also asked whether there was an alternative way of improving the 
transparency, consistency and cost control of the solemn criminal legal aid system.  Very few 
consultees addressed this question and only 5 provided any substantive contribution to the issue.  
Two suggested introducing a clear test of eligibility with training on its application, one 
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proposed that judges and sheriffs should minute the information on which they had based their 
decision, another suggested a fixed fee be introduced for certain aspects of preparation of cases 
and yet another recommended that courts are given powers to make expense orders, where they 
see fit, at the conclusion of proceedings, with these subject to the usual right of challenge.  The 
Executive’s view is that the provision in the Bill is the preferred option as SLAB will be able to 
operate the new proposals effectively, together with existing provisions which ensure that 
accused persons have access to publicly funded legal assistance until their application for 
criminal legal aid has been decided by SLAB. On balance, the anticipated benefits in terms of 
improved consistency and transparency of decision making and greater control over both costs 
and fraud risk make this a desirable change. 

56. The consultation also asked whether SLAB should be given powers in solemn cases to 
terminate legal aid where this is appropriate, as it currently can in summary cases.  Eighteen 
respondents addressed this question with most agreeing to the proposal, regarding it as 
promoting consistency with the handling of summary cases.  However, even amongst those who 
supported the proposition were warnings that this power should be used sparingly and only if 
justified beyond reasonable doubt.  One consultee urged that the applicant should be allowed to 
make representations regarding the potential termination and arguments opposing the proposition 
focused on its potential to disrupt trials with knock-on effects across the system.  

Funding of non-legally qualified advisers 

Policy objectives 

57. The aim is to help ensure that people receive advice from the advisor with the most 
appropriate skills, knowledge and experience by enabling SLAB to fund advisors other than 
solicitors to provide advice and assistance.   

58. At present only solicitors (or, where appropriate, counsel) may provide advice and 
assistance under the Legal Aid (Scotland) Act 1986, and SLAB has no powers to pay other 
advisers for the provision of legal advice.  A wide range of other, often non-legally qualified, 
advisers are, however, also engaged in the provision of publicly funded legal assistance in civil 
matters.  To facilitate further integration of provision of legal advice by lawyers and non-lawyers 
the Executive believes that in the longer term a national co-ordinating body would need to be 
able to fund services delivered by non-legally qualified providers, in particular specialist 
advisers.  The Strategic Review recognised that some of the work done by solicitors under 
advice and assistance is very similar in nature to work done by many non-legally qualified 
advisers who are currently excluded from the scheme and, therefore, supports in principle a 
removal of the current distinction in advice and assistance between legally qualified and non-
legally qualified advisers.  

59. The review envisaged that, generally, non-lawyers would not have access to the same 
case-by-case funding regime as solicitors.  It argued that local authorities should retain primary 
responsibility for the planning, funding and/or provision of local non-lawyer services and that 
the grant funding mechanisms already in place are the most appropriate way of funding 
generalist advice provision.  The review recommended that specialist services should be either 
grant-funded, be based on contracts or, in the longer term, be delivered by specialist advisers 
employed directly by the proposed national planning and co-ordinating body.  It also 
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recommended that a specific fund should be established by the body for this purpose based on 
the principles of match or joint funding, conditional on continued investment by the local 
authority.  These are issues that will be considered for implementation in the second stage of the 
programme of improvements. 

60. The review saw some scope for some specialist services to be funded on a case-by-case 
basis, particularly where, for example, demand is unlikely to be sufficient to make specific grant 
funding feasible and it is this ability to which the proposals in the Bill give effect.  In order to 
ensure control of the quality of provision of advice by non-lawyers, it is intended that SLAB be 
required to maintain a register of advice providers who would have to abide by a Code of 
Practice to be developed by SLAB.  This is in line with the current arrangements for the 
registration of providers of criminal legal assistance and can help to encourage the development 
of quality systems for advice and advice providers where they do not already exist and ensure 
that the organisation, or an individual within it, has the specialist skills necessary for the types of 
case they take on.  In addition, where cases are funded on an individual basis, the same criteria as 
are currently applied by solicitors would have to be put into place, including financial eligibility.   

Consultation/alternative approaches 

61. The Advice For All consultation asked whether, in the short to medium term, SLAB 
should be able to fund provision by non-legally qualified advisers as well as solicitors and 
advocates.  Forty-four of the 65 respondents addressed this question with the vast majority in 
favour although the strength of support from non-legal bodies and individuals was far greater 
than that expressed by legal bodies.  Arguments in favour of the proposal included that non-
legally qualified practitioners were already making a significant contribution to the delivery of 
legal advice and would continue to have much to offer, that the proposal would open up 
consumer choice and that it could better serve the needs of specific groups.  One consultee went 
further to propose that SLAB be given powers to enter into contracts or grant funding 
arrangements with non-legal agencies and many agreed that the scheme should be underpinned 
by a robust system of quality assurance and accreditation of the non-legal advisers involved.  
Several respondents expressed cautious support for the proposal provided that certain features 
such as the provision of additional funds to pay for the scheme and clear definitions of the types 
of advisors and advice topics were in place.  The Executive considered both grant-funding and 
case-by-case funding arrangements and concluded that, for the present, the development of a 
case-by-case funding system, with the restricted areas of provision to be covered set out in 
regulations, would be a useful preliminary step towards the longer term aim of establishing a 
planned mixed model of advice provision and could assist in the development of quality 
assurance arrangements for non-lawyer advisers.  It was also considered that this delivery 
method has the advantage of being based on the existing arrangements for the delivery of advice 
and assistance and should ensure that provision is directed to areas of clear need. 

62. Of the few respondents who opposed the proposal, 2 were opposed in principle to the 
provision of advice on legal matters by advisers who were not legally qualified and concerns 
were raised that the proposal could result in a confusion of roles and conflicts of interest and was 
better dealt with by the proposed national co-ordinating body on a service rather than individual 
case basis. 
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63. The question in the consultation on whether a national co-ordinating body should be able 
to fund provision by non-legally qualified providers as well as solicitors and advocates elicited 
similar responses with the majority in favour of the principle of the most appropriate advice 
provider but highlighting the need for a robust quality assurance framework.  A further 
qualification was that it should be recognised that some cases, perhaps due to their complexity, 
would simply not be suitable for a non-legally qualified advisor to handle.  A small number of 
concerns were expressed such as that cases which seem to be straightforward initially could 
become more contentious as they develop, necessitating a qualified legal input part way through 
their handling or that the taxpayer may end up paying twice for the same advice provision if both 
legally qualified and non-qualified advisers are involved.   One recurring comment was that it is 
preferable to support non-legal organisations from public funds, rather than funding individual 
providers on a case-by-case basis.    

Reinstatement of section 17 of the Legal Aid (Scotland) Act 1986 

Policy objectives 

64. The aim is to clarify the definition of net liability by specifying that this should include 
advice and assistance as well as civil legal aid, by reinstating the original terms of section 17(7) 
of the 1986 Act which provided for this (which was repealed in 1989).  The effect of that repeal 
is that in a few cases recipients of civil legal aid may not receive the full benefits of the outcome 
of their case.  While this issue was not covered in the Advice for All consultation it has been 
raised with SLAB by several solicitors.   

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Effects on equal opportunities 

65. A wide range of equality organisations were contacted as part of the two consultations 
and the responses which were received broadly welcomed the long-term planning and 
coordination framework which the legal aid provisions will support.  Appointments to the 
Scottish Legal Complaints Commission will be overseen by the Office of the Commissioner for 
Public Appointments to ensure the transparency and fairness of the process. 

Effects on island communities 

66. The proposals apply equally across Scotland, and as such have no specific implications 
for island communities.  An increase in the provision of legal services through solicitors directly 
employed by SLAB (part of the PFLA agenda but not requiring primary legislative change) 
would have the potential to improve legal services in island communities. 

Effects on local government 

67. No additional duties will be placed on local government by this Bill.  As funders and 
providers of legal advice services local authorities have a key interest in the long-term 
development of legal advice provision in Scotland, but the legal aid provisions in this Bill will 
not place any additional burdens on them.  Likewise, the provisions relating to a Scottish Legal 
Complaints Commission will not impact on the work of local authorities. 
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Effects on sustainable development 

68. The Bill has no implications for sustainable development. 

Effects on human rights 

69. The European Convention on Human Rights is engaged in several areas of the Bill: 

• the Commission; 

• annual general levy/complaints levy; 

• notaries public; and 

• the transfer of  the assessment of criminal legal aid in solemn proceedings from the 
court to SLAB. 

Each of these areas is discussed in more detail below. 

The Commission 

Article 6 of ECHR 

70. Article 6 of the ECHR in general terms requires that any mechanism involving the 
determination of “civil rights and obligations” must provide a right to a fair trial, and lays down 
specific requirements.  The Commission will be an administrative body acting in a judicial or 
quasi judicial capacity, and we consider that Article 6 will be engaged. 

71. A second reason for thinking that Article 6 will be engaged is that in terms of 
section 10(2) of the Bill the submission of a complainer to the Commission’s jurisdiction does 
not preclude access to a court to determine a dispute.  However, in the case of a practitioner as 
defined by section 34 of the Bill, the practitioner effectively loses his civil right of access to a 
court for most purposes and as regards his possessions, and accordingly Article 6 of the ECHR is 
engaged7. 

Independent and impartial judge 

72. Given that Article 6 is engaged, there must be an independent and impartial judge to 
determine civil rights.  The members of the Commission, who will be the main arbiters in the 
Commission, are to be appointed by the Scottish Ministers and will be a mix a laymen and 
lawyers.  In terms of paragraph 4 of Schedule 1 to the Bill, the Scottish Ministers are under an 
obligation to appoint members with relevant experience.  Secondly, the appointment system has 
to be subject to the public appointments legislation (see paragraph 5 of Schedule 4).  This 
ensures that the appointees will be appointed on merit and impartially, so that the Scottish 
Ministers are really nominal appointers.  We think that this will ensure the independence and 
impartiality of the Commission. 

73. There is no stipulation in the constitution of the Commission as set out schedule 1 to the 
Bill, as to any determinate length of service of a member of the Commission.  The only provision 
is that a member may not be appointed for a period exceeding five years at a time.  We think that 

 
7 See Luordo v. Italy (2005) 41E.H.R.R. 26 at 83. 
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the question of security of tenure of the job of being a member of the Commission is not the 
same as the considerations that apply to temporary judges.  Being a member of the Commission 
is not a stepping stone to becoming a full time member of the Commission, because the job by its 
nature is a part time job. 

Other ECHR considerations in relation to the procedures of the Commission 

74. The core structure of the complaints handling machinery of the Commission is set out in 
the Bill.  However most of the machinery will be set out in rules made by the Commission itself.  
As a public body it will be under an obligation to make the machinery ECHR compatible. 

75. Although the actual drafting of the rules would be left to the Commission, for ECHR 
purposes, certain safeguards are built into the rule making machinery so that certain rules have to 
be made (see section 23 and paragraph 1 of Schedule 3 to the Bill). 

76. Paragraph 1(c) to (g) of Schedule 3 to the Bill sets out the most important provisions 
which must be in the rules.  First in terms of paragraph 1(c), the Commission must “have regard 
to the Convention rights in deciding whether: 

(i)  to hold a hearing in relation to a complaint being dealt with by it under that Part; 

(ii)  such a hearing should be in public or private;”. 

77. Secondly, the Commission must set up an appeals committee to hear appeals against 
determinations in relation to complaints and the steps to be taken following the upholding of a 
complaint and in relation to other important decisions. 

78. Thirdly, it is made clear in terms of paragraph 1(e) of Schedule 3 to the Bill that reasons 
have to be given for various categories of its determinations, directions, decisions or 
recommendations, but that that is at the discretion of the Commission to be set out in its rules8. 

Judicial review 

79. The Executive has described above the reasons why it thinks that the constitution and 
practices and procedures of the Commission are likely to be  Article 6 compatible.  However, if 
that were not the case, the ECHR jurisprudence is that even if there is some lack of impartiality 
or other flaw in the way a decision-making body operates, this is not to be treated as a 
fundamental flaw as far as compatibility with Article 6(1) is concerned, provided there is an 
adequate judicial control by a Tribunal to correct any flaw in the operation of the 
decision-making.  In other words when the administrative machinery is taken with the judicial 
 
8 In relation to the structure and powers of the Commission in key regards the model of the Financial Ombudsman 
Service as set up in terms of section 225 of and Schedule 17 to the Financial Services and Markets Act 2000, has 
been followed.  The rules of the Financial Ombudsman Service were subject to careful scrutiny and, in order to 
make the ECHR compatible, it was considered important that, if there was no external appeal from a decision of that 
Ombudsman, there would have to be an internal appeal mechanism.  Accordingly the mandatory rules provide for an 
internal appeal mechanism.  Secondly, again following the Financial Ombudsman Service approach, it will be 
necessary for ECHR purposes that, where appropriate, the Commission would have to hold hearings.  This would 
not be required on every occasion, but there would be occasions where for Article 6 purposes, this would be 
appropriate.  Hence the mandatory rule to the effect that the Commission must provide in its rules that, in deciding 
whether to have a hearing in a particular case, regard must be had to ECHR considerations. 
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control the machinery as a whole operates in an ECHR compatible way. (See the main UK case 
which laid down this important point is R (Alconbury) v. The Secretary of State9, followed in 
Scotland by County Properties v. The Scottish Ministers10.)   

80. For these reasons we think that the appeal/judicial review mechanisms in place in the Bill 
in relation to complaints to the Commission are ECHR compatible. 

Annual general levy/complaints levy 
81. Sections 18 and 19 of the Bill provide for levies to be imposed on members of the legal 
profession to fund the Commission.  The levy is divided into two parts.  The first is a general 
levy on every member of the legal profession, and secondly a complaints levy which is paid 
where there is a complaint against a practitioner as defined in the Bill.  The Executive considers 
that these levies which the practitioners (as defined in the Bill) must pay in terms of 
section 18(1) are best characterised as charges or taxes.  They therefore would not engage 
Article 1 of Protocol 1.   

Notaries public 
82. Section 43 of the Bill amends the Solicitors (Scotland) Act 1980 to provide that notaries 
public must not only be solicitors, but have in force a practising certificate.  Notaries public carry 
out a public function insofar as they authenticate in the public interest documents which are 
important for the proper functioning of trade and other important legal matters.  The 
authentication of documents and the other work carried out by notaries public require a high 
degree of skill.  The Executive’s view is that the public nature of much of the work carried out 
by notaries public means that the ECHR and in particular Article 11 of the ECHR are not 
engaged11.   

83. Notwithstanding the Executive’s view that Article 11 is not engaged by the Bill in 
relation to notaries public, the Executive nevertheless has analysed the provision on the basis that 
the Article is engaged. 

84. In order to be justified, the provisions have to be prescribed by law and necessary in a 
democratic society for one of the aims listed in Article 11(2). 

85. The provisions are in the Bill and thus, once law, will be prescribed by law. 

86. They are made in order to ensure an effective regulatory framework for a profession to 
achieve consistency of operation, compliance with professional standards, independent, 
impartiality and development of sound educational and training measures.  Merely to be an 
enrolled solicitor does not attract this level of regulation.  Secondly, and perhaps more important, 

 
9 [2001] 2 All ER929. 
10 2001 S.L.D.1125. 
11 Sigurdur A Sigurjonsson v. Iceland (1993) A264.  That decision was based, among other things, on the fact that 
the association was entirely of a private nature, was autonomous and solely control of determining its own aims, 
organisation structure and procedure.  In contrast the new Commission (unlike the case cited) is not an association 
of an entirely private nature etc, but a public body. 
 

101



This document relates to the Legal Profession and Legal Aid (Scotland) Bill (SP Bill 56) as 
introduced in the Scottish Parliament on 1 March 2006 

 
 

 18  

from the point of view of the public interest, having a practising certificate as a solicitor, means 
that a notary public has the full insurance cover of the master policy which gives a high level of 
insurance cover in the case of negligence by the notary public.  There have been cases in recent 
history where the public have been seriously disadvantaged insofar as notaries public did not 
have adequate insurance cover and the public lost out in claiming compensation for this 
negligence. 

87. For these reasons it is thought that the requirement that a notary public be both an 
enrolled solicitor and have a practising certificate is proportionate and justified in a democratic 
society. 

The transfer of criminal legal aid assessment to the Scottish Legal Aid Board 
88. It is accepted that the transferring of responsibility for the assessment of criminal legal 
aid for solemn proceedings to SLAB engages Article 6(3) of the Convention.  We are satisfied 
that the new arrangement is ECHR compatible.  SLAB is an independent and impartial body 
which in terms of section 4(1) of the 1986 Act is charged with the establishment and 
maintenance of the Scottish Legal Aid Fund (“the Fund”).  Article 6(3)(c) of  ECHR guarantees 
the right to legal assistance in criminal cases and the provisions in the 1986 Act concerning 
applications for criminal legal aid ensure these rights are afforded to applicants.  As the 1986 Act 
gives SLAB the function of providing legal assistance, it will require to comply with the terms of 
Article 6(3)(c) in its consideration of applications for legal assistance in criminal cases which are 
being prosecuted under solemn criminal procedure.  Section 44 makes provision for an internal 
review of a decision to refuse criminal legal aid in solemn cases.  Although no provision is made 
in the section for an appeal to the Court of a refusal of criminal legal aid in solemn cases, judicial 
review is available as a means of challenging a refusal by SLAB to grant legal aid.  The remedy 
of judicial review ensures external judicial control of SLAB’s decision making process.  We 
consider that SLAB’s independence as the primary decision maker, combined with the 
availability of judicial review as a means of challenging flawed decisions, ensures overall 
compatibility with ECHR (see Alconbury supra). 

89. We are also satisfied that there are no other measures in Part 4 of the Bill which would be 
outwith legislative competence in terms of section 29(2)(d) by reason of incompatibility with 
ECHR. The provisions in Part 4 of the Bill do not restrict the current availability of legal aid and 
accordingly we are of the view that no Article 6 issues arise as a result. 
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SP Bill 56–DPM 1 Session 2 (2006) 

LEGAL PROFESSION AND LEGAL AID (SCOTLAND) 
BILL

——————————

DELEGATED POWERS MEMORANDUM  

PURPOSE 

1. This memorandum has been prepared by the Scottish Executive in accordance with Rule 
9.4A of the Parliament’s Standing Orders, in relation to the Legal Profession and Legal Aid 
(Scotland) Bill.  It describes the purpose of each of the subordinate legislation provisions in the 
Bill and outlines the reasons for seeking the proposed powers.  This memorandum should be 
read in conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 

OUTLINE OF THE BILL 

2. The Bill establishes the Scottish Legal Complaints Commission and provides for its main 
function to be to handle consumer complaints about the service provided by legal practitioners 
which cannot be resolved at source; and brings in the first stage of a planned programme of 
measures in the delivery of all forms of publicly funded legal assistance in Scotland, provided by 
both lawyers and non-lawyers.  Most of the topics were included in the Executive’s consultation 
papers on Reforming Complaints Handling, Building Consumer Confidence (May to August 
2005) and Advice for All: Publicly Funded Legal Assistance in Scotland (June to September 
2005).  The Bill has five Parts which cover (1) the Scottish Legal Complaints Commission; (2) 
Conduct complaints: other matters; (3) Legal profession: other matters; (4) Legal aid; and (5) 
General matters. 

DELEGATED POWERS 

PART 1 – THE SCOTTISH LEGAL COMPLAINTS COMMISSION 

Section 8(7): Commission upholds services complaint 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

3. Subsection (7) of section 8 provides an order-making power for Scottish Ministers to vary 
the maximum level of compensation (£20,000 as specified in section 8(2)(d)) which the Scottish 
Legal Complaints Commission (“the Commission”) may direct a legal practitioner to pay to a 
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client in respect of loss, inconvenience or distress suffered as a result of inadequate professional 
services.  Before doing so, the Scottish Ministers must consult the relevant professional 
organisations and such groups of persons representing consumer interests as they deem 
appropriate.  This power will replace the current power of Scottish Ministers under section 
56A(3) of the Solicitors (Scotland) Act 1980 to vary the maximum level of compensation which 
the Council of the Law Society of Scotland may direct a solicitor to pay a client by way of 
compensation under section 42A of the 1980 Act (currently £5,000).  The power is delegated in 
order to provide flexibility which may be used to amend the maximum level of compensation as 
appropriate if it is felt that the figure has become outdated.   Even though there is a requirement 
for consultation here, it is felt that the affirmative resolution procedure is appropriate as it will 
provide the appropriate degree of parliamentary scrutiny where primary legislation is being 
amended. 

Section 15(4)(b) : Handling by relevant professional organisations of conduct complaints: 
investigation by Commission

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

4. Subsection (4)(b) of section 15 provides that the Commission must not investigate a 
handling complaint which is made after the expiry of the period of six months after such date as 
the Scottish Ministers may specify by order.  In relation to complaints about unsatisfactory 
professional conduct by solicitors (dealt with by the Council) this is likely to be the date on 
which the Council sends its written decision on its investigation to the complainer and 
practitioner concerned; in relation to complaints about professional misconduct by solicitors, the 
date on which the Council refers the case to the Scottish Solicitors’ Discipline Tribunal for 
prosecution.  The appropriate dates in relation to conduct complaints dealt with by each of the 
other professional bodies will also be covered in such an order.  The order-making power is 
required so that the details of the relevant dates can be set by the Scottish Ministers after 
discussion with each professional body and the Commission and it is considered that this level of 
detail is more appropriate for secondary legislation.  The negative resolution procedure is 
considered to offer an appropriate balance between expedition and convenience on the one hand, 
and on the other, the need for scrutiny for a provision of this nature.

Section 15(8): Handling by relevant professional organisations of conduct complaints: 
investigation by Commission

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

5. Subsection (8) of section 15 creates a power for the Scottish Ministers to amend by order 
the time limit to apply to complaints about the way in which a relevant professional organisation 
has handled a conduct complaint.  The Bill sets the period of time as 6 months which is the same 
time limit as currently applies to handling complaints made to the Scottish Legal Services 
Ombudsman which have to be notified to the Ombudsman within 6 months of the date on which 
the professional organisation concerned sent its written decision on its investigation to the 
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complainer and the practitioner (by virtue of a general direction made under paragraph 2 of 
Schedule 3 to the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990).  The power for 
Scottish Ministers to seek to vary the period of time by order is sought to provide flexibility 
should the Commission or other interested organisation present a convincing case for a change in 
the period specified in statute.  It is considered that the negative resolution procedure is 
appropriate for setting such detail. 

Section 16(8): Investigation under section 15: final report and recommendations

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

6. Subsection (8) of section 16 provides an order-making power for the Scottish Ministers to 
vary the maximum level of compensation which the Commission may recommend that a relevant 
professional organisation pay to the person making a handling complaint for loss suffered by the 
person, or inconvenience or distress caused to the person, as a result of the way in which the 
conduct complaint was handled by the organisation.  The Bill sets the maximum level at £5,000.  
The purpose of the power is to provide flexibility which may be used to amend the maximum 
level of compensation as appropriate if it is felt that the figure has become outdated.   Even 
though there is a requirement for consultation here, it is felt that the affirmative resolution 
procedure is appropriate as it will provide the appropriate degree of parliamentary scrutiny where 
primary legislation is being amended. 

Section 17(1): Abolition of Scottish legal services ombudsman

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

7. Subsection (1) of section 17 provides for the office of the Scottish Legal Services 
Ombudsman to be abolished on such date as the Scottish Ministers may by order specify.  Such 
an order may not be made unless the Ombudsman has no functions at that date. 

8. As the office of the Scottish Legal Services Ombudsman impacts on areas such as the 
Immigration and Asylum Act 1999 (Schedule 5, paragraph 4(2)(c)), it is thought appropriate for 
a condition on the abolition to be that the ombudsman has no functions left.  The order-making 
power therefore provides for Scottish Ministers to abolish the office by order once the 
Ombudsman has no functions, either because they have been taken over by the Commission or in 
the case of reserved functions abolished either by legislation in the UK Parliament or by means 
of an order under section 104 of the Scotland Act 1998. The power is delegated as the timing of 
any legislation on reserved matters or an order under section 104 of the Scotland Act is 
unknown.  It is considered that affirmative procedure would be appropriate as it will provide the 
necessary degree of parliamentary scrutiny where primary legislation is being amended and 
allow the opportunity for parliamentary debate in respect of the abolition of this statutory office.
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Section 17(3): Abolition of Scottish legal services ombudsman

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

9. Subsection (3) of section 17 confers a power on Scottish Ministers, by order, to modify 
the functions of the ombudsman as set out in the 1990 Act.  This power is designed to prepare 
the way for abolition of the office of the Scottish Legal Services Ombudsman, as explained at 
paragraph 8.   Again, given the fact that functions are being modified, affirmative resolution 
procedure is thought appropriate as it will provide the appropriate degree of parliamentary 
scrutiny where primary legislation is being amended and allow the Parliament the appropriate 
opportunity to debate and scrutinise any such modification of the Ombudsman’ functions.  

Section 17(4): Abolition of Scottish legal services ombudsman

Power conferred on: The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

10. Subsection (4) of section 17 allows Scottish Ministers to make by order any incidental, 
supplemental, consequential, transitional, transitory or saving provision as they think necessary 
or expedient in consequence or in connection with the modification of functions under section 
17(3) or the abolition of the office of Scottish Legal Services Ombudsman  under section 17(1).   
Affirmative is thought to be the appropriate procedure, given that this power may be used in 
conjunction with the power in section 17(3), as it will provide the appropriate degree of 
parliamentary scrutiny where primary legislation is being amended and allow the Parliament the 
appropriate opportunity to debate and scrutinise any such modification of the Ombudsman’s 
functions.

Section 31(1): Power by regulations to amend duties and powers of Commission

Power conferred on: The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

11. Subsection (1) of section 31 creates a power for the Scottish Ministers by regulations to 
modify the provisions of Part 1 in order to adjust the duties imposed or the powers conferred on 
the Commission; or to impose new duties and confer new powers on the Commission.  As this is 
a significant order-making power, Ministers are required to consult the Commission, the relevant 
professional organisations and such other persons or groups of persons as they consider 
appropriate before making such regulations.  The delegated power is required to permit the 
Scottish Ministers to seek to adjust the powers and duties of the Commission in the light of any 
future changes in circumstances.  It is considered that the affirmative resolution procedure is 
appropriate as it will provide the appropriate degree of parliamentary scrutiny where primary 
legislation is being amended and allow the Parliament the appropriate opportunity to debate and 
scrutinise any such modification of the Commission’s functions.  

106



This document relates to the Legal Profession and Legal Aid (Scotland) Bill (SP Bill 56) as 
introduced in the Scottish Parliament on 1 March 2006 

 5  

Section 33(2)(a)(v): Giving of notices etc. under Part 1

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

12. Subsection (2)(a)(v) of section 33 creates a power for the Scottish Ministers to prescribe 
by regulations other ways of giving notice to any person in addition to those prescribed in 
subsection (2)(a)(i) to (iv).  Subsection (3) extends the regulation-making power to 
circumstances where notice is required to be given to a person who is not an individual, 
permitting that person to appoint a person to receive the notice or such other person falling 
within such other categories prescribed in the regulations as appear appropriate to the Scottish 
Ministers.  Such detailed provisions are best set out in secondary legislation.   The negative 
resolution procedure is considered to offer an appropriate balance between expedition and 
convenience on the one hand and, on the other hand, the need for scrutiny for a provision of this 
nature.

PART 2 – CONDUCT COMPLAINTS: OTHER MATTERS 

Section 36(2): Unsatisfactory professional conduct: solicitors, firms of solicitor, 
incorporated practices or certain limited liability partnerships

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

13. Subsection (2) of section 36 inserts new section 42ZA into the Solicitors (Scotland) Act 
1980.

14. Subsection (9)(a) of section 42ZA provides a power for the Scottish Ministers to vary by 
order the maximum level of fine, set at £2,000 by subsection (4)(b) of section 42ZA, in line with 
changes in the value of money.  Subsection (10)(a) provides for negative procedure to apply to 
such an order.  The purpose of the power is to provide flexibility and to enable the maximum 
level of fine to reflect any increase in inflation.  As any increase in the maximum will be capped 
in accordance with inflation it is considered that negative resolution procedure is appropriate.    

Section 36(2): Unsatisfactory professional conduct: solicitors, firms of solicitor, 
incorporated practices or certain limited liability partnerships

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

15. Subsection (2) of section 36 inserts new section 42ZA into the Solicitors (Scotland) Act 
1980.
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16. Subsection (9)(b) of section 42ZA creates a power for the Scottish Ministers to vary by 
order the maximum level of compensation which the Council of the Law Society of Scotland 
may award a client in respect of unsatisfactory professional conduct (set at £5,000 in subsection 
(4)(c) of section 42ZA).  Ministers are first required to consult the Council of the Law Society 
and such consumer interest groups as they consider appropriate.  Subsection (10)(b) provides for 
affirmative procedure to apply to such an order.  The purpose of the power is to provide 
flexibility which may be used to amend the maximum level of compensation as appropriate if it 
is felt that the figure has become outdated.   Even though there is a requirement for consultation 
here, it is felt that the affirmative resolution procedure is appropriate as it will provide the 
appropriate degree of parliamentary scrutiny where primary legislation is being amended. 

Section 36(4): Unsatisfactory professional conduct: solicitors, firms of solicitor, 
incorporated practices or certain limited liability partnerships

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

17. Subsection (4) of section 36 creates a power for the Scottish Ministers by regulations to 
modify any enactment as they consider appropriate for the purpose of giving the Council of the 
Law Society of Scotland, the Scottish Solicitors’ Discipline Tribunal or the Court of Session 
further powers in relation to conduct complaints suggesting unsatisfactory professional conduct 
This power is being taken because the exact nature of the provisions required are still under 
consideration.  As such a power would involve significant provisions, it is considered that 
affirmative procedure is appropriate.  

18. Regulations under subsection (4) may contain such incidental, supplemental, 
consequential, transitional, transitory or saving provision as the Scottish Ministers consider 
necessary or expedient for the purposes of that subsection. 

Section 37(1):  Unsatisfactory professional conduct: conveyancing or executry practitioners 
etc.

Power conferred on: The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

19. Subsection (1) of section 37 enables the Scottish Ministers to modify any enactment by 
regulations to give powers to the Council, the Scottish Solicitors’ Discipline Tribunal or the 
court in relation to conduct complaints which suggest unsatisfactory professional conduct by 
conveyancing practitioners, executry practitioners and such other practitioners as may be 
specified in the regulations.  Such regulations may contain such incidental, supplemental, 
consequential, transitional, transitory or saving provision as the Scottish Ministers consider 
necessary or expedient.  This power is being taken because the exact nature of the provisions 
required is still under consideration.  As such a power would involve significant provisions, it is 
considered that affirmative procedure is appropriate 
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Section 38(1)(b): Power of Tribunal to award compensation for professional misconduct

Power conferred on:  The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

20. Subsection (1)(a) of section 38 inserts a provision into section 53 of the Solicitors 
(Scotland) Act 1980 which enables the Scottish Solicitors’ Discipline Tribunal to award 
compensation of up to £5,000 to the client of a solicitor found guilty of professional misconduct.  
Subsection (7A) to be inserted provides a power for the Scottish Ministers, after consultation 
with the Council and such consumer interest groups as they consider appropriate to vary by order 
the maximum level of such compensation. The purpose of the power is to provide flexibility 
which may be used to amend the maximum level of compensation as appropriate if it is felt that 
the figure has become outdated.   Even though there is a requirement for consultation here, it is 
felt that the affirmative resolution procedure is appropriate as it will provide the appropriate 
degree of parliamentary scrutiny where primary legislation is being amended. 

Section 38(2): Power of Tribunal to award compensation for professional misconduct

Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

21. Subsection (2) of section 38 inserts a provision into section 20 of the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990 which enables the Scottish Solicitors’ Discipline
Tribunal to award compensation of up to £5,000 to the client of a conveyancing or executry 
practitioner found guilty of professional misconduct.  Subsection (11B) to be inserted provides a 
power for the Scottish Ministers to vary by order, after consultation with the Council and such 
consumer interest groups as they consider appropriate, the maximum level of compensation 
which the Tribunal may award the client.  The purpose of the power is to provide flexibility 
which may be used to amend the maximum level of compensation as appropriate if it is felt that 
the figure has become outdated.   Even though there is a requirement for consultation here, it is 
felt that the affirmative resolution procedure is appropriate as it will provide the appropriate 
degree of parliamentary scrutiny where primary legislation is being amended. 

PART 3 – LEGAL PROFESSION: OTHER MATTERS 

Section 39(2): Constitution of Scottish Solicitors’ Discipline Tribunal

Power conferred on: The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

22. Subsection (2) of section 39 amends Schedule 4 to the Solicitors (Scotland) Act 1980 to 
make provision for there to be equal numbers of solicitor and non-lawyer members on the 
Scottish Solicitors’ Discipline Tribunal.  New paragraph 1C to be inserted in the Schedule 
creates a power for the Scottish Ministers by order to vary the maximum number of members of 
the Tribunal.  By virtue of inserted paragraph 1D, this order is subject to negative procedure.  
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The purpose of the delegated power is to provide flexibility should Scottish Ministers consider it 
to be necessary in future to vary the maximum number of members of the Tribunal, for example 
in response to a sustained rise or fall in the Tribunal’s workload.  As this is primarily an 
operational matter in relation to the Tribunal, it is considered that the negative resolution 
procedure is appropriate.

PART 4 – LEGAL AID 

Section 45(6): Register of advisers: advice and assistance

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

23. Subsection (6) of section 45 inserts new section 12A and 12B into the Legal Aid 
(Scotland) Act 1986 relating to the establishment of a register of advisers other than lawyers who 
will be able to provide advice and assistance under Part II of that Act. Registered advisers will be 
able to provide advice and assistance in categories of circumstances specified by Scottish 
Ministers in regulations made under subsection (1) of section 12B. Subsection (2) of section 12B 
includes in the power in subsection (1) of that section power to specify different categories for 
different purposes.  This regulation making power will allow the Scottish Ministers to extend the 
provision of publicly funded advice and assistance on matters of Scots law to categories of case 
where commonly lawyers do not become involved in the provision of advice.  This power 
conferred on the Scottish Ministers will allow the system sufficient flexibility to include further 
categories of appropriate case as these are identified.   The exact nature of the categories required 
is still under consideration. In order to identify the categories of circumstances it will be 
necessary to consult further with the advice sector; responses to the Advice for All consultation 
indicated support for the availability of advice and assistance funding but did not provide 
conclusive evidence as to the areas of advice in which such services are initially needed.  In 
order to enable such consultation to be undertaken we will have to include the initial 
specification of circumstances in subordinate legislation rather than on the face of the Bill.  By 
virtue of section 37(1) of the Legal Aid (Scotland) Act 1986 regulations made under this power 
will be subject to negative resolution procedure, which is considered to offer an appropriate 
balance between expedition and convenience on the one hand, and on the other, the need for 
scrutiny for a provision of this nature. 

Section 45(7): Register of advisers: advice and assistance

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

24. Subsection (7)(b) of section 45 amends section 33(2) of the Legal Aid (Scotland) Act 
1986 to insert a reference to registered advisers in the existing regulation making power 
conferred by section 33(2). This power allows the Scottish Ministers to make provision in 
regulations in relation to fees and outlays for solicitors and counsel acting in proceedings for 
which legal aid has been made available, or who have provided advice and assistance. As 
registered advisers will also be able to provide advice and assistance, the amendment enables the 
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Scottish Ministers to make provision for payment of their fees and outlays. The amendment is 
consistent with the existing approach in the Legal Aid (Scotland) Act 1986 whereby section 33 
provides that provision for fees and outlays is contained in regulations. Section 37(1) of the 
Legal Aid (Scotland) Act 1986 provides that regulations made under section 33 of that Act are 
subject to negative resolution procedure in the Scottish Parliament. The amendment made by 
subsection (7)(b) of section 45 of the Bill will be included in that existing provision for 
Parliamentary procedure for regulations made in respect of fees and outlays, and is therefore 
consistent with the existing position for solicitors and counsel. 

PART 5 – GENERAL 

Section 48(1): Ancillary provision

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative/negative resolution of the Scottish Parliament 

25. Section 48 allows orders made by the Scottish Ministers under the Act to make 
incidental, supplemental, consequential, transitional, transitory or saving provisions as they 
consider necessary or expedient for the purposes, or in consequence, of the Act.  Such an order 
may make different provisions for different purposes and modify any enactment, instrument or 
document.  This provision is considered to be necessary to allow flexibility if further changes are 
found to be necessary as a result of provision in the Bill.  Where any such order amends primary 
legislation  it will be subject to affirmative procedure and otherwise it will be subject to negative 
resolution procedure.  It is considered that this provides the appropriate level of parliamentary 
scrutiny for the powers conferred as it will provide the appropriate degree of parliamentary 
scrutiny where primary legislation is being amended but will strike an appropriate balance 
between expedition and convenience on the one hand and the need for parliamentary scrutiny on 
the other where subordinate legislation is being amended. 

Section 52(2): Short title and commencement

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: none 

26. Subsection (2) of section 52 allows Scottish Ministers by order to appoint a day when 
provisions of the Bill should come into force and that different days may be appointed for 
different purposes.  This is necessary to allow different provisions of the Bill to be brought into 
force on different days. As is the usual practice, any such commencement orders will not be 
subject to parliamentary procedure.  
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Paragraph 2(7) of schedule 1: The Scottish Legal Complaints Commission

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

27. Paragraph 2(7) of schedule 1 allows the Scottish Ministers by order to alter the number of 
members of the Commission (other than the chairing member), the number of non-lawyer 
members, the number of lawyer members, and the number of lawyer members who are required 
to have practised as such for at least 10 years.  The purpose of the delegated power is to provide 
flexibility should Scottish Ministers consider it to be necessary in future to vary the number of 
members of the Commission.  This will allow Scottish Ministers to respond to practical 
experiences and the actual workload of the Commission.  Affirmative resolution is thought 
appropriate for a power which can vary the size of the Commission since it is set out in primary 
legislation.
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J2/S2/06/R11

SP Paper 615 1 Session 2 (2006) 

Justice 2 Committee 

11th Report, 2006 (Session 2) 

Stage 1 Report on the Legal Profession and Legal Aid (Scotland) Bill 

Volume 1: Report 

The Committee reports to the Parliament as follows— 

INTRODUCTION

1. The Legal Profession and Legal Aid (Scotland) Bill was introduced in the 
Parliament on 1 March 2006 by Cathy Jamieson MSP, Minister for Justice. 

2. On 8 March 2006 the Parliament designated the Justice 2 Committee as lead 
committee for this Bill.  Under Rule 9.6 of the Parliament’s standing orders, it 
is for the lead committee to report to the Parliament on the general principles 
of the Bill. 

3. The Justice 2 Committee received reports from the Finance Committee and 
the Subordinate Legislation Committee.  These are attached at Annexes A 
and B. 

EVIDENCE RECEIVED BY THE COMMITTEE 

4. The Committee issued its call for written evidence in March 2006 and 
received around 630 written submissions.  The Committee took oral 
evidence over 5 meetings as follows: 

 2 May 2006

 Caroline Flanagan, President, Douglas Mill, Chief Executive, Michael Clancy, 
Director, Law Reform Department, Philip Yelland, Director, Client Relations 
Office, Oliver Adair, Convener, Legal Aid Solicitors Committee and Anne 
Hastie, Non-solicitor Member, Client Relations Committee, Law Society of 
Scotland

 Valerie Stacey QC, Vice Dean, Faculty of Advocates 
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 Craig Bennet, President, and Ken Swinton, Ex-president, Scottish Law 
Agents Society 

 Robert Sutherland, Convener, Scottish Legal Action Group. 

 9 May 2006

  Kaliani Lyle, Chief Executive Officer, Citizens Advice Scotland, and Eileen 
McKenna, Manager, Airdrie Citizens Advice Bureau 

 Professor Alan Paterson, Law School, Strathclyde University 

 Stuart Usher and William Burns, Scotland Against Crooked Lawyers. 

 16 May 2006

 Linda Costelloe Baker, former Scottish Legal Services Ombudsman. 

 Alistair Cockburn, Chairman, Judith Lea, Clerk, and Mark Irvine, Lay 
Member, Scottish Solicitors’ Discipline Tribunal 

 Alice Brown, Scottish Public Services Ombudsman. 

 23 May 2006

 Lindsay Montgomery, Chief Executive, Tom Murray, Director of Legal 
Services and Applications, and Colin Lancaster, Head of Policy, Scottish 
Legal Aid Board 

 Martyn Evans, Scottish Consumer Council 

 Trevor Goddard and Peter Turrell, Royal and Sun Alliance 

 Alistair J Sim, Marsh Limited 

 William Alexander, Stewart Mackenzie and Neil McKechnie 

 James Clark, Joan Pentland-Clark, Mike Lloyd and Duncan Shields. 

 30 May 2006

 Hugh Henry MSP, Deputy Minister for Justice, Louise Miller, Mike West and 
Chris Graham, Access to Justice Division, Justice Department, Scottish 
Executive. 

5. All oral evidence and associated written evidence provided to the Justice 2 
Committee is included at Annexe D.  The Committee also received over 600 
written submissions and the Committee has published these submissions on 
its web page.1  The Committee is grateful to all those who provided 
evidence.  The Committee also wishes to express its grateful thanks to Mrs 
Margaret Ross, the Committee adviser, for her assistance.

                                           
1 http://www.scottish.parliament.uk/business/committees/justice2/index.htm 
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BACKGROUND AND CONSULTATION 

6. The Bill has two main purposes; firstly it seeks to reform the system for 
handling complaints against lawyers by the creation of a new statutory body, 
the Scottish Legal Complaints Commission and secondly it seeks to improve 
the delivery of all forms of publicly funded legal assistance. 

7. The key provisions in the Bill are: 

 A new Scottish Legal Complaints Commission, led by a Board with a non-
lawyer majority and a non-lawyer chair, to receive complaints about lawyers 
which cannot be resolved at source (but with an emphasis on complaints 
being resolved at source where possible); 

 The new Commission taking over responsibility from the legal professional 
bodies, the Scottish Legal Services Ombudsman (SLSO) and the Scottish 
Solicitors Discipline Tribunal (SSDT) for handling complaints about 
inadequate professional service; 

 The abolition of the office of the Scottish Legal Services Ombudsman as a 
result of the creation of the Commission;

 The maximum amount of compensation for inadequate professional service 
complaints being raised to £20,000; 

 The responsibility for professional discipline remaining with the legal 
professional bodies and discipline tribunals but the way in which such 
complaints are handled being overseen by the Commission; 

 First steps towards giving rights of audience and rights to conduct litigation to 
members of other professions or professional bodies; 

 Transfer of responsibility from the courts to the Scottish Legal Aid Board 
(SLAB) for granting and terminating legal aid in serious criminal cases; and 

 Enabling SLAB to fund certain advisors other than solicitors to provide advice 
and assistance. 

8. Proposals relating to reform of the handling of complaints against legal 
practitioners in Scotland were set out in the Scottish Executive consultation 
document Reforming Complaints Handling, Building Consumer Confidence: 
Regulation of the Legal Profession in Scotland,2 which was published in May 
2005.

9. A Strategic Review of the Delivery of Legal Aid, Advice and Information was 
announced by the Scottish Executive in 2003.  The report of the review was 
published in November 2004.3  This was followed by a consultation on the 

                                           
2 http://www.scotland.gov.uk/Publications/2005/05/09103027/30286 
3 http://www.scotland.gov.uk/Publications/2004/11/20182/45886 
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proposals for changes in legal assistance in Advice for All: Publicly Funded 
Legal Assistance in Scotland – the Way Forward,4 published in June 2005. 

10. During the first session of the Scottish Parliament (1999–2003), the former 
Justice 1 Committee undertook an inquiry into Regulation of the Legal 
Profession.5  It concluded that the best option was to retain the current 
system of co-regulation but reform it to make it more acceptable and more 
representative of the public interest.  A number of its recommendations have 
now been implemented by the professional bodies and the Bill also 
implements a number of that Committee’s recommendations.

GENERAL REACTION TO THE BILL 

11. Of the submissions received, over 550 were from individual practising 
lawyers and lawyers’ organisations.  Over 30 were from individuals, many of 
whom had first-hand experience of the current complaints system. 

12. Most of the submissions received by the Committee focussed on the 
provisions in the Bill relating to the creation of an independent legal 
complaints commission.  In general, the principle of an independent body to 
act as a gateway for consumer complaints was welcomed, although there 
was a good deal of concern relating to the detail of the Bill. 

13. Amongst lawyers, the main issues of concern were safeguarding the 
independence of the legal profession, the maximum level of award for 
inadequate professional service (IPS) of £20,000, the lack of a right of 
external appeal from decisions of the Commission, and the funding of the 
Commission.

14. Lawyers also had concerns about whether or not the legislation was 
compliant with the European Convention on Human Rights (ECHR). Under 
the Bill as it stands, there is no provision for external appeal against a 
decision of the Commission in relation to a services complaint.  Concerns 
were also expressed about whether the Commission will be sufficiently 
independent of the government. 

15. Many lawyers questioned why the maximum level of compensation in the 
event of an IPS complaint being upheld by the Commission should be set so 
high, considering that the current maximum level of award is £5,000. 
Concerns were also expressed about the inclusion of negligence within the 
definition of IPS in the Bill.  Some respondents expressed concern that, 
given some areas of law tend to attract a greater number of complaints than 
others, businesses may decide not to offer services in those areas, leading 
to legal service ‘deserts’ in rural areas. 

16. However, some respondents, including consumer organisations and 
individuals from a ‘non-legal’ background, expressed the view that the Bill 
does not go far enough. They believed that all complaints should be dealt 

                                           
4 http://www.scotland.gov.uk/Publications/2005/06/16153135/31366 
5 http://www.scottish.parliament.uk/business/committees/historic/justice1/2002.htm 
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with by the Commission.  Another concern from many ‘non-lawyer’ 
correspondents was the representation of lawyers on the board of the 
Commission.  These respondents did not believe that there should be any 
lawyer representation on the Commission. 

17. In relation to legal aid, submissions reflected disappointment that the Bill 
does not give the Scottish Legal Aid Board the power to award grant funding 
for the provision of advice and assistance by non-lawyers. 

18. These issues are explored in more detail in the sections that follow. 

THE COMPLAINTS HANDLING PROCESS 

Meaning of complainer and complaint  

Who can complain? 
19. In terms of Section 2 of the Bill, the Commission can receive a complaint of 

professional misconduct or unsatisfactory professional conduct  (a conduct 
complaint) or a complaint suggesting that professional services provided by 
a practitioner were inadequate (a services complaint) by or on behalf of “any 
person having an interest”.  In the case of services complaints “any person 
having an interest” means a person who appears to the Commission to have 
been directly affected by the suggested inadequate professional services.  
Section 23 and schedule 3 of the Bill require the Commission to establish 
rules setting out the eligibility of persons making complaints on behalf of 
other persons.

20. Any person having an interest will include, for example, third party 
complainants such as opponents, the other side in a property transaction 
and witnesses.  The written evidence received from non-lawyer 
organisations generally welcomed the widely drawn definition of a relevant 
complaint as including any expression of dissatisfaction by any person 
directly affected.  The former Scottish Legal Services Ombudsman (SLSO) 
noted that the Bill adopts her working definition of eligible complainants 
which she saw as an inclusive definition allowing the fair examination of all 
complaints relating to professional practice.6

21. However, many practitioners expressed considerable disquiet about this 
provision.  There were concerns that as a practitioner’s work is adversarial 
by nature, lawyers and advocates are expected to fight their client’s corner 
without concern for the opposing party.  Practitioners believed that the Bill’s 
provisions could hamper the way the present adversarial system works.7
Complainants would not have a right of access to the information that a 
practitioner holds about his or her client and issues clearly arise when 
considering disclosure of documents to complainants who may be on the 
opposing side in a dispute.  The Procurators Fiscal Society noted that its 
members would have particular difficulties with confidentiality if a third party 
had the right to complain about their decisions. The Procurators Fiscal 

                                           
6 Former SLSO, written evidence 
7 For example Alison Kelly, Scott Gow, written evidence 
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Society, the Faculty and a number of court solicitors who responded were 
concerned that accused, complainers and witnesses who were unhappy with 
the outcome of a case could make a third party complaint.8

22. Many practitioners felt that the range of potential claimants was too wide and 
could encourage unpredictable, unfounded, unscrupulous or multiple 
complaints.  The Legal Defence Union (LDU) and others comment that it is 
the purpose of the law to impact on people and for that reason it was not in 
favour of including by definition all those people affected by the actions of a 
practitioner.

23. The former SLSO suggested an alternative means of dealing with third party 
complaints, which she felt had been successful in her office. She felt that the 
Bill should state clearly that the Commission has a duty to protect clients’ 
confidentiality in the circumstances of a third party complaint.

24. The Committee welcomes the wide definition of potential complainants 
under this Bill, but in doing so recognises that issues arise in the case 
of third party (non-client) complaints. The Committee asks the Scottish 
Executive to consider those concerns raised and report back to the 
Committee with its views on how best to address these, prior to Stage 
2 consideration. 

When complaints can be made  
25. The Bill’s policy memorandum states that the new body will be a gateway to 

receive any complaints about practitioners which cannot be resolved at 
source.9  Section 3 of the Bill makes clear that a complaint will be regarded 
as premature by the Commission if the substance of the complaint has not 
been communicated to the practitioner and the practitioner has not been 
given what the Commission regards as a reasonable opportunity to deal with 
the complaint. 

26. The Committee notes that recent practice rule changes also mean that the 
Law Society requires all firms to have a client relations partner whose job it is 
to attempt to resolve these complaints at source.  The Committee 
understands that smaller firms or single partner firms may not have a client 
relations partner.  It is not clear whether the changes to the practice rules 
have had any real impact upon the numbers of complaints made against 
lawyers.  Executive officials have also expressed the view that the proposed 
funding arrangements, and the complaints levy in particular, are designed to 
provide an incentive for complaints to be resolved at source.10

27. Section 23 allows the Commission to establish rules to set time limits for the 
disposal of any complaint made against a practitioner, the extension of any 
such time limit fixed and the circumstances in which such an extension might 
be made.  There is no requirement for the Commission to make such rules 
but the provision is there for the Commission to do this, should it so decide 

                                           
8 Written evidence 
9 Policy memorandum, para 4   
10 Official Report, 25 April 2006, col 2259, 2262
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after consultation with the Scottish Ministers, the relevant professional 
organisations and such groups of persons representing consumer interests 
as the Commission considers appropriate. 

28. The Committee agrees that every effort should be taken to resolve 
complaints at source and recommends that both the Law Society and 
the Faculty should work with their members to facilitate improvements 
to the current arrangements.  The Committee notes that this can be 
particularly problematic for advocates and for sole practitioners and 
the Committee suggests that the professional bodies examine this 
issue and work with their members to encourage more effective 
complaint handling and resolution at or near source. 

Initial steps to be taken in handling complaints 

Preliminary Steps  
29. Where the Commission receives a complaint it must, as a first step, 

determine whether the complaint is frivolous or vexatious.  In the event that it 
is either or both, it must reject the complaint and notify the complainant 
accordingly.

30. We were told by Scottish Executive officials that it is not possible to give a 
clear definition of a frivolous or vexatious complaint and that it will be a 
judgement for the Commission to make in each case, taking into account the 
content of the complaint, what substance there is to it and whether there is 
any vindictiveness.11

31. Most written submissions from the profession expressed concerns about this 
provision.12  As noted further on in this report, in the section on funding, the 
Commission will stand to gain by admitting a complaint because the 
complaints levy will then be receivable and will thus generate funding to 
cover the Commission’s running costs.

Services and Conduct - Issues 

Determining the Nature of the Complaint 
32. Where a complaint is neither frivolous nor vexatious, the Commission must 

then determine whether a complaint is a conduct or a services complaint or 
whether the complaint contains issues of both conduct and services and, if 
so, to what extent.  Where in the view of the Commission, a complaint 
contains issues of both conduct and services (a hybrid complaint) the 
Commission must “consult, co-operate and liaise with the relevant 
professional organisation and have regard to any views expressed by the 
organisation” 13 before determining the category or categories in which to 
classify the complaint.

33. The distinction between issues of conduct and services is a particularly 
important one because it is this distinction (made by the Commission) that 

                                           
11 Official Report, 25 April 2006, col 2248 
12 Various practicing lawyers, written evidence 
13 Section 4(2) of Bill 
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will determine what power the Commission has to deal with a complaint, 
what complaint mechanism is followed and what rights of redress there will 
be for the complainant. 

34. We were told that the distinction between conduct and services was first 
made in 1988 with the introduction in legislation of the concept of inadequate 
professional services and, since then, the Law Society has made such a 
distinction when handling complaints.14  In contrast to this, the Faculty does 
not make that distinction and indeed Valerie Stacey stated that such a 
distinction “is rather difficult to make”.15

35. The Bill carries forward the distinction made currently by the Law Society but 
makes provision for services complaints to be dealt with solely by the 
Commission, instead of the professional bodies as happens at present.  The 
Bill proposes that conduct complaints will continue to be dealt with by the 
professional bodies but with the new Commission having oversight powers in 
relation to the professional bodies’ handling of the conduct complaints.  The 
oversight arrangements are dealt with in more detail in the section on 
handling conduct complaints further on in this report.

36. The concern expressed by the Faculty about the difficulty in making the 
distinction between conduct and services was also made by many of our 
other witnesses.16  The former SLSO could not understand “why a system 
that is muddied and confused and which does not work has simply been 
imported into the bill”.  In her view, when trying to reach a determination in 
relation to hybrid complaints, the required consultation, co-operation and 
liaison between the Commission and professional bodies was unlikely to 
happen smoothly.17  The Committee notes the differing views that have been 
expressed as to how easy it will or will not be to classify complaints under 
either conduct or services. 

Definitions of Conduct and Services Complaints 
37. The Bill states that a conduct complaint is any complaint suggesting 

professional misconduct or unsatisfactory professional conduct.  A definition 
of unsatisfactory professional conduct is given in the Bill.  The professions 
themselves are responsible for setting standards of conduct and it is not 
always clear-cut what these are.18

38. The Bill gives a definition of inadequate services and states that this 
“includes any element of negligence in respect of or in connection with the 
services”.19  The Committee heard evidence on what types of issues could 
be regarded as conduct or services issues.  We were told that the range of 
matters falling under the heading of conduct could be quite wide, for example 
dishonesty, conduct unbecoming, grossly excessive fee charging, acting in a 
conflict of interest situation, failing to comply with accounts rules, not acting 

                                           
14 Official Report, 25 April 2006, col 2245 
15 Official Report, 25 April 2006, col 2314 
16 Professor Paterson, Scottish Consumer Council, SSDT, and the former SLSO 
17 Official Report, 16 May 2006, col 2402 
18 Official Report, 16 May 2006, col 2425, 2426  
19 Section 34 of the Bill 
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in the best interests of the client, or failing to act on the basis of proper 
instruction.  Examples of services issues might be where the consumer feels 
a bad job was done, that there has been an error, for example in executry or 
conveyancing work, or that there is an allegation of poor performance.   

39. The Scottish Solicitors Discipline Tribunal (SSDT) stated that there is a clear 
distinction between, on the one hand, misconduct which has overtones of 
competence and morality as determined by the profession, and, on the other 
hand, inadequate professional services which would concern individual 
performance standards.20  This distinction however was not as clear to other 
respondents and witnesses.  For example, in the view of Scotland Against 
Crooked Lawyers (SACL), inadequate professional services would cover 
anything and everything that can happen to a lawyer’s clients.21  The 
Committee also heard a number of concerns about the inclusion of 
negligence within service complaints, and these concerns are dealt with in 
detail later in this report.

40. In evidence, the Scottish Public Services Ombudsman (SPSO) stated that 
her experience was that it was often difficult to know on initial receipt of a 
services complaint whether it will lead to a much more serious issue of 
misconduct as more information is uncovered while investigating the 
complaint.  In her view there is ambiguity in the Bill as to how cases that 
involve elements of both conduct and services will be dealt with.  She 
suggested giving the complainant a degree of choice in determining which 
resolution route to opt for.22

41. The Legal Defence Union (LDU) suggested that given the likelihood of 
hybridity, consideration should be given to having a single process of 
examining the factual history, leaving determination of services or conduct 
issues arising to the professional bodies to avoid double jeopardy or a 
double process.23

42. The Scottish Executive recognised that there are grey areas, for example 
acting in a conflict situation may be a conduct matter, but if the resulting 
service is poor, it will be a services matter.  The Committee notes that the 
Deputy Minister has offered to reflect on whether the Commission should 
handle the services element of any “hybrid complaint” after which any 
conduct element could be referred on to the professional body.24

43. Nonetheless, given the difficulties that might well arise when making the 
distinction between conduct and services, much of the evidence presented to 
the Committee from non-lawyers was in favour of the Commission dealing 
with all complaints, and this evidence is outlined more fully below.

                                           
20 Official Report, 16 May 2006, col 2423 
21 Official Report, 9 May 2006, col 2381 
22 Official Report, 16 May 2006, col 2451 
23 LDU, Written evidence  
24 Official Report, 30 May 2006, col 2529 
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Allegations of Criminal Conduct 
44. In written submissions, a number of individuals noted that confusion exists 

around whether conduct that may be criminal in nature will be referred by the 
professions to the police.  Reference was made to a Memorandum of 
Understanding between the police and the Law Society and to seemingly 
conflicting accounts as to its effect.  Concerns were expressed that police 
will not accept and investigate an allegation of criminal conduct against a 
solicitor unless this comes from the Law Society itself.  ACPOS also sought 
clarification on the issue of referral by the SSDT or regulatory body as it did 
not feel the Bill makes that clear.25

45. The Committee notes the concerns and the degree of confusion that 
seems to exist and therefore seeks clarification from the Minister on 
the current procedures for the reporting and investigation of conduct 
of an alleged criminal nature.  

Evidence in favour of the commission dealing with all complaints  
46. The suggestion that a new body would handle all complaints was not one of 

the options consulted on by the Scottish Executive in Reforming Complaints 
Handling, Building Consumer Confidence: Regulation of the Legal 
Profession in Scotland.26 Nevertheless, many of our witnesses were of the 
view that this would be the best way to proceed.    

47. The Scottish Consumer Council (SCC) stated that it was difficult for 
consumers to make the distinction between conduct and services 
complaints.27  Although it could see merit in allowing any profession to 
discipline its members and set standards of conduct, it believed there is a 
clear lack of confidence in the profession examining whether its members 
have conducted themselves according to the rules.28  In addition to dealing 
with conduct and services complaints, it suggested also that complaints 
about fees, currently dealt with by a process of Taxation by the Auditor of 
Court, should be a matter for the new Commission.

48. Our oral evidence from individual consumers of legal services also expressed 
concerns about leaving conduct complaints with the professions.  Individuals 
felt that the Bill rectifies few, if any, of the problems it purports to address, 
that the legal profession has had too much control for too long, that the 
public feel alienated29 and that there is an inherent conflict of interest in the 
professions continuing to deal with complaints of alleged misconduct.30

Individuals stated that including conduct complaints in the remit of the 
Commission is essential for customer confidence in a new system, if it is not 
to be another means of lawyers protecting themselves.  For these reasons, 
all individuals whom the Committee spoke to were of the view that the 
Commission should deal with all complaints, whether in relation to services, 
conduct or negligence.  

                                           
25 Letter from Scottish Executive, 26 April 2006  
26 http://www.scotland.gov.uk/Publications/2005/05/09103027/30286 
27 This was supported by Alexander Clark 
28 Official Report, 23 May 2006, col 2457 
29 Bill Alexander, Official Report, 23 May 2006, col 2496 
30 Stewart Mackenzie, Official Report, 23 May 2006, col 2496 
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49. The former SLSO was also in favour of the new Commission dealing with all 
complaints but with the caveat that professional bodies could retain the role 
for dealing with complaints about solicitors’ private actings.  She explained 
that in 2002, the Law Society changed its codes of conduct to include all 
members of the Law Society and not just those with practising certificates.  
This change meant that the Law Society was able to invoke the complaints 
system in relation to what a solicitor does in his or her own time.  In her view, 
it is “perfectly reasonable that professional bodies hold on to such 
complaints, investigate them and mount a prosecution to the tribunal”31 but 
she felt that complaints about lawyers’ provision of legal services to their 
customers should all fall to be dealt with by the Commission. 

50. She thought that having a dual process for dealing with complaints could lead 
to delay, increased confusion and possible replication for all parties.  In her 
view, the term professional misconduct is a feature of a “private members 
organisation” and she states that removal of conduct issues to the 
Commission, with benchmarks of “adequate professional practice” and 
“fitness to practice” (definitions favoured by Which? also) would not impinge 
on professional independence.

Evidence against the Commission dealing with all complaints   
51. Most of the written evidence, with some exceptions, indicated support, or 

qualified support for the principle of having an independent body as a 
gateway for consumer complaints.  This acceptance came from all 
categories of respondent, with the exception of the Faculty of Advocates, 
which expressed opposition in principle to the proposed departure from the 
principle of self-regulation. The Faculty is concerned that this will undermine 
the independence of the profession.32

52. The Faculty stated that it recognised that both clients and lawyers about 
whom any complaint is made must have confidence in any complaints 
system. Complaints against Faculty members are now dealt with by 
committees of which half the members are lay members and half are 
advocates.  The Vice Dean of the Faculty went on to say that it is necessary 
for people dealing with complaints to have expertise about the work of 
advocates, because in order to decide whether somebody has done 
something right or wrong, it is essential to know what they are supposed to 
have done.  For those reasons (and others e.g. non-compliance with ECHR), 
the Faculty was not in favour of any complaints being dealt with by the 
Commission as described in the Bill.

53. Instead, the Faculty proposed that there should be a completely independent 
appeals body to which either the practitioner or the person making the 
complaint could appeal after the complaint had been dealt with by the 
relevant professional body.  Adoption of this proposed model would mean 

                                           
31 Official Report, 16 May 2006, col 2403 
32 Official Report, 2 May 2006, col 2314  
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that complaints would stay with the professional bodies but that an appeal by 
either party would be available to a completely independent body.33

54. The Law Society states that it supports the policy behind the Bill in creating 
an independent Commission to deal with service complaints.  It agrees with 
the proposal in the Bill that the Commission should not deal with conduct 
complaints but does not agree that it should deal with issues of negligence, 
as envisaged by the Bill.  

55. The Law Society states that there is a big difference between services and 
conduct complaints and the idea that conduct complaints would be handled 
by an independent body was never consulted on.  Had the Society been 
asked whether both services and conduct complaints should be dealt with by 
any new body, it would have not been in favour.  In the view of the Society, if 
complaints are to be dealt with under one roof, then that one roof should be 
that of the professions.34

56. Alistair Cockburn from the SSDT stated that, in his view, the Tribunal would 
be happy to keep conduct matters.  He thought that as appeals on issues of 
services are a burden for the Tribunal, he would be happy for the 
Commission to take such cases.35

57. The Scottish Law Agents Society (SLAS) was also in favour of the 
professional bodies retaining responsibility for dealing with conduct 
complaints.  SLAS, the SSDT and most practising lawyers and firms of 
solicitors who made written submissions were of the view that the essence of 
a profession that sets standards for itself is that it should enforce those 
standards as a matter of discipline and that services complaints are a 
different breed from those that involve conduct.36

58. Clearly, the vast majority of the evidence received from members of the 
professions and the professional bodies themselves was that issues of 
conduct and issues of discipline relating thereto should remain with the 
professions. 

59. In evidence, the Deputy Minister stated that he saw no reason to “burden the 
Commission with all complaints in the first instance”.  He maintained that as 
the aim of the Bill was to make it as easy and straightforward as possible to 
process and expedite complaints, and believed that the Bill struck the right 
balance.37  In his view it would be a huge step to give the Commission 
responsibility for all complaints, especially as conduct complaints can lead to 
disciplinary action, whereas the role of the Commission should be to provide 
redress.  The Deputy Minister believed that to give the Commission 

                                           
33 Official Report, 2 May 2006, col 2313 
34 Official Report, 2 May 2006, col 2283 
35 Official Report, 16 May 2006, col 2430  
36 Official Report, 2 May 2006, col 2332 
37 Official Report, 30 May 2006, col 2528 
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responsibility for all complaints would fundamentally change the nature of it, 
and take it into very different territory.38

Other options proposed 
60. In his evidence, Professor Alan Paterson of the University of Strathclyde 

proposed that the Commission or an ombudsman should act as a gateway 
for all complaints, with the bulk of complaints being passed to the 
professional bodies to deal with, but with a small minority being retained.39

This was what had been proposed by the former Justice 1 Committee in its 
inquiry.40  Such a model would represent effective co-regulation.  It would 
involve an external independent body (the Commission or Ombudsman) to 
undertake a sift of complaints, give direction and how complaints were 
handled.  If necessary, it could review the professional bodies’ decisions 
although this should not extend to issues of conduct which, in Professor 
Paterson’s view, should still be referred to the SSDT.  The key strengths of 
this model would be the perception of independence, greater consistency 
and lesser cost than what is proposed in the Bill.

61. The former SLSO stated that whilst Professor Paterson’s model was a step in 
the right direction she did not feel that it would be the best solution.  She was 
of the view that the model had not worked so well in similar jurisdictions 
because the working relationship between the post holder and the 
professional bodies can break down.41

62. In the former SLSO’s view, the responses to the Executive’s consultation 
came out clearly in favour of complaints handling being removed from the 
professions and neither what is presently in the Bill, nor the model proposed 
by Professor Paterson, does that.  For her, the important issue is 
independence of regulation, separate from complaints handling.  As 
complaints can only be assessed against known standards of adequate 
practice, a fundamental weakness in the Bill is that such standards will still 
be set by the professional bodies.   Her preference was for an independent 
regulatory body to make decisions about inadequate practice.42

63. The LDU suggested that there was merit in the Commission overseeing the 
fact-finding of all conduct complaints, after which it would refer to the 
professional body or the SSDT for sanctions for any misconduct.43  The 
SLAS suggested that the Commission is given discretion to deal with low 
level conduct cases as services complaints and not refer them on to 
professional bodies, for the reason that solicitors adopt a more defensive 
attitude when defending professional practice.44

                                           
38 Official Report, 30 May 2006, col 2530 
39 Examples might be complaints which were sensitive because they related to a member of the 
professions governing body or raised issues of policy or principle  
40 http://www.scottish.parliament.uk/business/committees/historic/justice1/2002.htm 
41 Official Report, 16 May 2006, col 2403 
42 Official Report, 16 May 2006, col 2405 
43 LDU, written submission 
44 Official Report, 2 May 2006, col 2339 
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Committee views 
64. The Committee is of the view that the following must be regarded as priorities 

for the handling of complaints; independence (including the perception of 
independence from both the government and legal profession), confidence of 
members of the public, complainants and the legal profession, and that it is 
fair, speedy, simple, transparent and cost-effective. 

65. Given that the proposals for complaints handling are central tenets of the Bill, 
the Committee believes that it is important to consider carefully the evidence 
received on the efficacy of separating out conduct and services complaints 
and whether having a dual system that leaves conduct complaints with the 
professional bodies meets these priorities.

66. The proposal put forward by the SCC and individuals that the Commission 
should deal with all complaints that cannot be resolved at source has the 
benefit of being simple, transparent and independent.  However, this 
proposal is not supported by the professional bodies.  Similarly, the former 
SLSO’s suggestion that the Commission should deal with all complaints (with 
the exception of private actings) was not supported by the professional 
bodies themselves.

67. Professor Paterson’s proposal that a Commission or Ombudsman should act 
as a gateway for all complaints, passing the bulk on but handling a sample, 
monitoring (including reviewing the substance of decisions) and giving 
direction on how complaints should be handled, would again provide the 
perception of independence but is not supported by individuals or the 
professional bodies.  As previously stated, the success or otherwise of this 
model will rest to some extent on the establishment and maintenance of 
good working relationships between the professional bodies and the 
Commission or Ombudsman.

68. The LDU suggested that the Commission should carry out fact-finding in 
relation to all complaints and then refer issues of conduct to the professional 
body or the SSDT. This still retains a role for the professional bodies in 
conduct complaints but envisages a significant role for the Commission and 
clarity for the consumer.45  This model would provide a greater degree of 
independence than what is proposed in the Bill, but the Committee notes that 
this could be less cost-effective. 

69. The Faculty proposes that complaints should be dealt with by the 
professional bodies themselves, but that following determination, there would 
be an avenue of appeal by either the complainer or the practitioner to an 
independent body.46  This suggestion could be relatively simple and cost-
effective but would not meet the very concern that the Bill seeks to address 
of having a transparent complaints system, independent of the legal 
professional bodies.

                                           
45 LDU, written evidence 
46 Official Report, 2 May 2006, col 2316  
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70. In principle the Committee, by majority,47 agrees with the separation of 
conduct and services complaints as proposed in the Bill.  However, the 
Committee acknowledges that opinion is divided and that there may be 
practical difficulties in implementation.  Clearly there will be some 
complaints that can quite straightforwardly be categorised as either a 
complaint about conduct or about services.   Equally clearly, there will 
be a number of complaints that contain issues of both conduct and 
services.  There might also be complaints without dominant features of 
either sort, which could not be categorised without considerable 
enquiry.  The Committee asks the Executive to set out clearly how the 
distinction between conduct and services complaints can be applied in 
practice in order to achieve the objective of the Bill to build public 
confidence in the complaints handling process.

71. For complaints falling potentially within both categories, the Committee 
seeks confirmation of how a decision will be reached.  It may be that 
following consultation, co-operation and liaison with the relevant 
professional organisation, there is still disagreement between the 
Commission and the professional body about how a complaint should 
be handled.  The Committee suggests that the arrangements for 
dealing with any such disagreement should be clear and set out on the 
face of the Bill.

Processing Complaints 

Dealing with conduct complaints 
72. Once a complaint has been categorised as a conduct complaint, section 5 of 

the Bill requires the Commission to remit it, or that element of any complaint 
that relates to conduct, to the relevant professional body to deal with and 
advise the complainer accordingly.

73. In the case of a complaint against a solicitor, it is then for the Law Society 
through its reporter system and thereafter the professional conduct 
committee (which comprises 50% solicitors and 50% lay members) to decide 
whether to appoint somebody to prosecute the matter before the Scottish 
Solicitors’ Disciplinary Tribunal.  The professional conduct committee need 
not seek prosecution before the SSDT and may reach some other view but 
the Committee was advised by the Law Society that it was in fewer than five 
cases last year that a matter constituting professional misconduct was noted 
rather than prosecuted.48

74. The Society and its committees have no power at present to make a finding 
of professional misconduct.  Where misconduct is suspected, the matter can 
be sent to a fiscal to prosecute before the SSDT and determine misconduct.  
Under section 38 of the Bill the SSDT is empowered to award compensation 
of up to £5,000 in relation to misconduct and this issue is dealt with later in 
the report.

                                           
47 Colin Fox MSP dissented on the basis that all complaints should be handled by the Commission.   
48 Official Report, 2 May 2006, col 2289  
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75. In the case of a complaint against an advocate, it will be dealt with by a 
complaints committee which comprises 50% advocates and 50% lay 
members.  The Committee notes the Faculty’s evidence that it operates 
differently from the Law Society, is a much smaller body and that its 
members do not handle clients’ money.49

76. After the professional body has dealt with the complaint, the Commission will 
be able to, on a complaint being made to it, examine the manner in which the 
complaint was dealt with.  The Commission will have the role of monitoring 
practice and identifying any trends in practice which may be give rise to 
complaints and the way in which complaints themselves have been dealt 
with. The Commission may make recommendations about the professional 
bodies procedures for and methods of dealing with complaints received.

Dealing with a services complaint – mediation  
77. In the case of a services complaint, the Commission has the option of 

offering to enter into mediation, if both the complainant and the practitioner 
accept the offer.  Most evidence welcomed this provision, in particular, Core 
Mediation stated that mediation should be actively encouraged at every 
stage in the complaints process including in relation to conduct matters.50

However, there was concern on the part of SCOLAG that this could result in 
the Commission no longer being independent of the two parties.51  The 
Scottish Mediation Network also noted this potential conflict of interest and 
suggested that the Commission should offer to arrange for independent 
mediation.52  Professor Paterson was of the view that there could be 
difficulties in the Commission mediating and adjudicating on the same 
complaint and that it would be essential for the two processes to be kept 
separate within the structure of the Commission.53

78. Although the principle of mediation was welcomed, many respondents felt 
there was a lack of clarity as to the process of mediation on offer and were 
concerned to ensure that those providing the mediation would have to have 
the requisite skill and training.

79. The Deputy Minister stated that he did not feel there was any conflict of 
interest in the Commission making an offer to enter into mediation, to 
encourage people to talk to resolve their conflicts and that “an attempt to 
encourage mediation would not prejudice a subsequent rigorous 
investigation by the Commission”.54

80. The Committee is very supportive of the principle of mediation but 
notes that it must be consensual and undertaken by someone other 
than the person who deals with and is involved in making a ruling on 
the complaint.  The Committee seeks an assurance that the structure of 

                                           
49 Official Report, 2 May 2006, col 2311 
50 Core Mediation, written evidence  
51 Official report, 2 May 2006, col 2338 
52 Scottish Mediation Network, written evidence 
53 Official Report, 9 May 2006, col 2376 
54 Official Report, 30 May 2006, col 2539 
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the Commission will allow for the clear separation of mediation 
responsibilities from those of complaints handling and adjudication.   

 Dealing with services complaints - investigation 
81. The Commission will have responsibility for investigating, and after giving the 

complainer and the practitioner the opportunity to make representations, 
making the decision on any services complaint.  The expectation of the 
former SLSO is that the Commission would be inquisitorial in nature.  This 
contrasts with the adversarial system presently used in Court and by the Law 
Society involving each side presenting all its evidence which is then 
disclosed to both sides to fight it out.  Such a process is, in the view of the 
former SLSO, bureaucratic, it takes a long time, is potentially costly and 
places a great burden on an individual complainant.55

82. Where the Commission does uphold a services complaint, it can do any  of 
the following: (a) determine that the amount of the fees and outlays for 
services to which the complaint relates, is to be nil or such other amount as 
the Commission may specify; (b) direct the practitioner to make good, at his 
own expense, any error, omission or other deficiency; (c) direct the 
practitioner to take such action, at his own expense, as the Commission may 
specify; (d) direct the practitioner to pay compensation of such amount, not 
exceeding £20,000, as the Commission may specify.  Such compensation 
can include an amount for loss suffered or inconvenience or distress caused 
to the client as a result of the inadequate professional services. These 
compensation provisions are examined later in this report.

FUNDING ARRANGEMENTS FOR THE COMMISSION 

General
83. The Financial Memorandum states that the running costs of the Commission 

will be £2.2m for financial year 2008-09 and £2.4m per annum for financial 
year 2009-10 onwards.56  Professor Paterson told the Committee that the 
Commission will be more costly than the current system.57  The former SLSO 
believes that the Commission will be larger than necessary.58  Many 
practising lawyers commented that the Scottish Executive had not carried 
out a cost/benefit analysis and that there is a risk of the costs spiralling.  
Many commented that the current Law Society complaints handling function 
is kept to a reasonable cost by the use of reporters and members of sifting 
panels (with a restricted fee paid to those involved) and questioned how the 
Commission would secure such expertise.59

84. The Law Society is concerned that there is a “fundamental lack of financial 
accountability” in relation to the Commission and suggests that a body such 
as Audit Scotland should be involved in its budget setting process.  There 

                                           
55 Official Report, 16 May 2006, col 2407 
56 Financial memorandum (as part of Explanatory Notes), p23, para 109 
57 Official Report, 9 May 2006, col 2375 
58 Official Report, 16 May 2006, col 2420 
59 Various practising lawyers, written evidence 
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are fears in the profession that the new body might be able “to write itself a 
blank cheque”.60  The Faculty agrees with this view.61

85. There is a duty on the Commission to consult the professional bodies on its 
annual budget.  However, the Law Society argues that the professional 
bodies must be given the right to reject the budget, “otherwise this is 
effectively taxation without representation”.62

86. As noted later in this report, the Finance Committee also recommended that 
there should be “a more effective power of strategic financial scrutiny over 
the costs of the Commission to avoid the creation of a needless 
bureaucracy”.  The Committee explored this issue with the Minister, who 
spoke of striking a balance between intervening to avoid the Commission 
becoming “an inordinate burden” and ensuring “the Commission’s 
independence from political interference”.  He gave a commitment to reflect 
on the concerns expressed.63

87. The Committee shares the concerns of the professions that the 
Commission should be required to have robust financial accountability 
provisions in place.  The Committee also recommends that the 
Commission should be subject to regular auditing by an independent 
body in order to ensure that it is fully accountable. 

Levies

Background
88. The current complaints handling arrangements are funded by members of 

the professional bodies through subscriptions.  The office of the SLSO is 
funded by the Scottish Executive.  The policy memorandum states that it is 
intended that the profession should continue to fund complaints handling 
with the Executive funding the start-up costs of the Commission.64

89. It is proposed that funds will be obtained for the new Commission by two 
levies – an annual levy on all practitioners and a complaints levy to be paid 
by practitioners against whom an eligible complaint has been made.  The 
levy is not payable for complaints which the Commission deems to be 
frivolous, vexatious or otherwise ineligible in terms of its rules.65  It would be 
for the Commission to decide the proportion of funding that each type of levy 
will contribute and then to set the amount of each levy for each financial 
year.66 The financial memorandum to the Bill notes if 50% the estimated 
costs of the Commission were met from the annual levy of 10,000 practising 
legal practitioners, and 50% from the complaints levy (based on an estimate 

                                           
60 Official Report, 2 May 2006, col 2310 
61 Official Report, 2 May 2006, col 2324 
62 Law Society, written evidence 
63 Official Report, 30 May 2006, col 2561-2 
64 Policy memorandum, p7, para 34 
65 Explanatory notes, p8, para 41 
66 Policy memorandum, p8, para 35 
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4,000 complaints) then the annual levy would be £120 and the complaints 
levy would be around £300.67

90. The Executive told the Committee that the charging structure is modelled on 
the financial services industry.  The Financial Ombudsman’s Service (FOS) 
complaints levy is £300 with the first two complaints per year being without 
charge.68

91. The Law Society believes that the Executive should continue to provide the 
£400,000 per annum currently used to fund the Ombudsman’s office to 
contribute towards the cost of the Commission “not least to enforce the 
independence of the Commission”.69  Other witnesses supported this view.70

Annual levy 
92. SLAB and the Law Society pointed out that public sector lawyers will have to 

pay the annual levy despite not being likely to be the subject of complaints. 
The Law Society believes that the “taxation nature of the levy is unfair”.71

Many practising lawyers (including large commercial firms against whom 
there are few complaints) said that the existence of the annual levy would 
drive lawyers not to take out a practising certificate and to concentrate on 
work that can be done without one, thus reducing the number of practitioners 
left to pay for the new system.72  These concerns are dealt with later in the 
report in the ‘Access to Justice’ section.

93. The Law Society acknowledged that the cost of a practising certificate will be 
reduced because about 50 per cent of the work of the client relations office 
will be reconfigured.73

94. The Committee supports the concept of an annual levy, provided that 
the robust accountability controls recommended above are put in 
place.  The Committee notes that the Commission is required to 
consult with the professions in setting the amount of the annual levy 
and believes that if this consultation is conducted in a meaningful way, 
and if the financial controls referred to above are put in place, then the 
levy should not be excessive.    

95. Although the precise figures are not yet known, the Committee notes 
that the reduction in the cost of a practising certificate could potentially 
offset (at least to a certain extent) the cost of the annual levy.

Complaints levy  
96. According to the policy memorandum, the complaints levy would be a charge 

for a dispute resolution service being provided by the Commission.74  The 
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Executive explained that the complaints levy is also designed to be an 
incentive to lawyers to reduce the number of complaints made against 
them.75

97. The Executive was concerned that if a lawyer only had to pay the levy for 
successful complaints, the Commission would have a financial stake in 
upholding complaints.76  The former SLSO supported this view.77  However, 
a significant number of practising lawyers who submitted written evidence 
noted that the Commission will stand to gain from admitting a complaint 
because that will trigger the complaints levy.  They consider this to create a 
conflict of interest between the Commission and the practising lawyers 
complained against.78

98. The SCC supports the complaints levy and its aim to encourage local 
resolution of complaints,79 while the former SLSO supports the complaints 
levy being charged as a “case handling fee”.80

99. However, many witnesses were of the view that the proposal for a complaints 
levy payable for all eligible complaints was unfair and that practitioners 
should only be charged if the complaint is upheld.81  The proposal appears to 
the Law Society to be “against most tenets of natural justice”.82  The Society 
suggested that “funding should be skewed towards the whole profession, but 
an element of it could come from a true polluter pays system”.83  Most of the 
practising lawyers who wrote to the Committee complained about the 
unfairness of the proposal.  They agree with the polluter pays principle, but 
consider that the proposed scheme goes too far, because it does not attach 
any weighting to those against whom complaints are upheld.84

100. The Opinion obtained by the Faculty of Advocates suggests that this levy is 
“manifestly unfair” and may not meet the ECHR requirement or 
proportionality in balancing individual and collective interests.85 Equally, 
SACL opposes a complaints levy for all eligible complaints and supports the 
polluter pays principle.86  A number of individuals concurred.87  SACL also 
suggested that the complainer should pay if the complaint has no merit,88

and a number of written responses suggested that the complainer should 
pay a deposit returnable if the complaint is upheld, particularly if the 
complainer is a third party.  However, the Minister was opposed to the 
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suggestion that the consumer should pay at all and felt that it would deter 
people from making genuine complaints.89

101. SLAB warned the Committee that the complaints levy will encourage 
complaints from clients on the basis that the solicitors will then have to pay 
the levy.90  The Law Society told the Committee that the system has the 
potential to be a “blackmailer’s charter”.91  Many practising lawyers 
concurred that the existence of the levy could effectively blackmail a solicitor 
complained against to reduce or waive the client’s fee to avoid a costly 
complaints process.92

Power to vary levies 
102. The Commission has a power under section 20 of the Bill to vary the 

complaints levy to take account of certain circumstances.  In evidence to the 
Committee, Scottish Executive officials stated that the complaints levy 
“would have to be chargeable regardless of the outcome….effectively, the 
practitioner is paying a charge for a dispute resolution service because he or 
his firm has been unable to resolve a dispute”.93 Officials noted that the 
Commission could charge differential levies, but that this would be a matter 
for it to determine. The Minister confirmed that either the complaints levy or 
the annual levy could be set at zero if the Commission so decided.  The 
Minister’s main concern was that the Commission’s annual budget was 
“coherent and robust”.94

103. The Executive acknowledges that complaint rates are higher in some sectors 
of legal practice than in others and told the Committee that the power to vary 
the complaints levy is partly intended to allow the Commission to address 
that.95  That power could also, according to officials, extend to whether the 
complaint is upheld and issues such as what the levy should be for lower 
value or less profitable work.96  The Executive also acknowledged that there 
might be a need to reduce the relative financial burden on firms in more 
remote areas and to have cross-subsidy in the system.97  SCOLAG agreed 
that “certain groups will end up paying more than others” and felt that the 
scope for differential levels of fees to be paid should be considered.98

104. SLAS supported the FOS model of charging, where the first two complaints 
are dealt with free of charge.99  James Clark suggested that the levy should 
be set on a sliding scale according to the seriousness of the complaint.100

SLAS pointed out that the complaint could be made by a third party, for 
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example the opponent, to whom the practitioner owed no duty of care.101

The former SLSO agreed that a third party complaint should not have a 
complaints levy attached “because that is the area in which it is possible to 
do mischief”.102

105. A number of in-house lawyers who responded in writing sought exemption 
from the scope of the Bill (and the levies).  They comment that they have 
only one client (their employer) who is not likely to complain externally but 
would deal with any failings by internal discipline.  The PFS noted that it is 
subject to the Scottish Public Services Ombudsman jurisdiction.103 The 
Scottish Association of Law Centres also sought exemption from the scope 
of the complaints levy.  It commented that most of their services are free at 
source on a grant funded basis and that they deal mainly with issues such as 
housing or mental health which could lead to a disproportionate number of 
third parties affected by lack of success in the outcome of representation 
seeking to take a complaint to the Commission.104

106. The Minister stressed that it is for the Commission to decide how to operate 
the complaints levy.  This will be done in consultation with interested parties.  
He noted that the Commission has the option not to charge for a complaint if 
it is not upheld.  The Minister confirmed the Executive’s original policy 
intention of providing an incentive to firms to improve practice, resolve issues 
and avoid complaints.  However, he said that the Executive was prepared to 
listen to the arguments in relation to the complaints levy and reflect on them 
at stage 2.105

107. The Committee notes that the Bill provides in section 19 that a 
practitioner must pay to the Commission a contribution in relation to 
any complaint that the Commission has mediated, or investigated, 
regardless of whether or not the complaint is upheld. The Committee 
has difficulty in reconciling this with the Minister’s view that the levy 
could be set at zero and seeks clarification on this point in advance of 
the stage 1 debate.

108. The Committee, by majority, believes that a complaints levy should be 
payable only where a complaint is upheld and that the Bill should be 
amended accordingly. The Committee believes that a true ‘polluter 
pays’ system should only penalise those who breach the relevant 
standards.  The Committee notes that this approach may result in the 
need for a higher general levy.106

                                           
101 Official Report, 2 May 2006, col 2339-40 
102 Official Report, 16 May, col 2416 
103 Various practicing lawyers and the Procurators Fiscal Society, written evidence 
104 SALC, written evidence 
105 Official Report, 30 May 2006, col 2556-8 
106 Jeremy Purvis MSP dissented on the basis that the Bill should not be prescriptive with regard to 
the complaints levy and should be amended accordingly.  

140



Justice 2 Committee, 11th Report, 2006 (Session 2) 

23

NEGLIGENCE AND COMPENSATION FOR INADEQUATE PROFESSIONAL 
SERVICES

The inclusion of negligence within inadequate professional services 
109. In Scotland, negligence is governed by the law of delict and can be handled 

by the courts or settled out of court.  Section 34 of the Bill states that IPS 
complaints investigated by the Commission can include an element of 
alleged negligence in respect of the services in question.  The maximum 
compensation available through the Commission for an upheld IPS 
complaint (and therefore any element of negligence) is £20,000.  The 
Executive stated that these provisions are the result of a policy decision to 
allow the Commission to handle moderate-value negligence claims.107

110. The Executive told the Committee that the purpose of these provisions is to 
provide complainers with readier access to redress in relation to negligence 
complaints.  It was felt that taking the matter to the courts can be expensive 
and lengthy (although the complainant’s right to go to court has not been 
removed).  The Executive further explained, “we are talking really about an 
alternative dispute resolution mechanism for more moderate claims in which 
the cost-risk balance of going to court might be more difficult”.108

111. The Law Society, the Faculty and most practising lawyers who responded in 
writing expressed great concern about the inclusion of negligence in the 
Commission’s remit.  They cited in support of its exclusion the complexity of 
the law of negligence, its proper place within the court and legal system, and 
the right of all members of society to have claims of negligence against them 
determined in a court.  Many respondents referred to the need for any 
claimant in negligence to have proper legal advice to make a negligence 
claim, to be able to prove a duty of care, breach of that duty and resultant 
legitimate losses, and for the courts to generate judgements in the public 
domain so that they can establish precedent for future assessment of liability 
and value of claims.109  The opinion sought from senior counsel by the 
Faculty stated that negligence disputes may well be strongly defended 
because of “the stain on professional character and reputation carried by a 
finding of negligence”.110

112. Royal and Sun Alliance Insurance PLC (R&SA), the lead insurers for the 
master policy (discussed in detail below), suggested that complaint handlers 
would require training in the law of negligence and that expert evidence 
should be admissible in evidential hearings on cases involving negligence.  
They also noted that Commission involvement in the field of negligence may 
cause complication or confusion where there are multiple claimants or non-
solicitors involved in the negligence complained of.111  Many practising 
lawyers indicated that it would not be acceptable for findings of negligence to 
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be recorded against them unless the process observed procedural fairness 
and followed established rules of law, particularly the law of delict.112

113. The SCC and Which? are happy with the inclusion of negligence in IPS 
complaints.  The SCC stated that previously the client had to pursue 
negligence through the master policy or the courts which was a “costly and 
slow process”.113  SLAB supported this view.114  SACL confirmed that it has 
no confidence in the court system and described going to court as “a waste 
of time…the gravy train runs on and on and the amount involved comes to a 
fortune”.115

114. The SCC also stated that it was difficult to find a solicitor to pursue 
negligence cases against another solicitor.116  R&SA and Marsh UK disputed 
this, stating that claims are frequently made on the master policy by solicitors 
on behalf of their clients against other solicitors.117  The Law Society also 
challenged this stating that currently around 10 per cent of solicitors’ firms 
are actively pursuing claims on behalf of clients under the master policy.118

However, as noted below in relation to the master policy, Stewart Mackenzie 
highlighted comments from the former SLSO that there is a problem with 
people’s ability to get solicitors to sue other solicitors. 119

Increase in compensation levels 
115. The Bill proposes to increase the maximum compensation level for IPS 

(including negligence) from £5,000 to £20,000.  The SCC welcomes the 
increase in limit for its deterrent effect on poor service, but considers that any 
limit on negligence claims before the Commission is arbitrary.120  SCOLAG 
also supports the increase and suggests that there should be no preset limit 
as clients might still need to pursue a complaint through the Commission and 
the courts if the loss suffered is thought to be more than £20,000.121

Similarly, SACL and a number of individuals believe that there should be no 
ceiling on compensation levels.122

116. Some witnesses would have preferred the maximum level of compensation 
to be higher than £20,000.  Stewart Mackenzie suggested an upper limit of 
£50,000. He believed that the threat of a substantial fine could act as a 
deterrent to poor service.  However, he conceded that the proposed 
maximum level of £20,000 should “encourage the profession to get its act 
together”, resulting in fewer complaints.123
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117. Professor Paterson agreed that “a fair complaints system will cover the vast 
bulk of negligence claims” but suggested an upper limit of £10,000 with 
claims above that value going to the courts.124  Similarly, SCOLAG 
suggested that the Commission could be involved in cases up to the value of 
the self insured or “excess” level of a solicitor (which currently stands at 
£6,000) with matters involving a larger sum being dealt with by the courts.125

118. The Law Society stated that “the profession now faces, within a 24-month to 
36-month period, a twenty-fold increase in penalty”.126  The Society told the 
Committee that in the short time that the compensation levels have stood at 
£5,000, the maximum pay out has been £3,200.127  The average pay out last 
year was £474.  Sometimes the solicitor has been ordered to pay 
compensation and refund fees resulting in higher pay outs.  By way of 
example, the Law Society stated that one particular refund of fees amounted 
to about £24,000.128

119. With few exceptions, the practising lawyers who responded in writing noted 
concern about the increased level of compensation for IPS.  Most referred to 
the £20,000 as a fine, no fault compensation or punitive damages.  They did 
not read from the Bill that there will be a need for any link between the loss 
of the complainer and the amount of compensation awarded.129 However, 
the Executive stressed that there is no punitive element.  It is compensation 
for loss that has been suffered or for distress or inconvenience.  It was 
stressed that £20,000 is a maximum and that the average level of award will 
be much lower.130

120. The Law Society was critical of the £20,000 figure having been modelled on 
proposals in England and Wales given the “big differences in earning power, 
structure and so on” of the professions north and south of the border.131

Many practising lawyers concurred in written evidence.132

The Basis for Awarding Compensation 
121. Section 8 of the Bill provides that where the Commission makes a 

determination upholding a services complaint, it may take such steps 
(outlined in subsection 2) as it considers “fair and reasonable in the 
circumstances”, including directing the practitioner to pay an amount not 
exceeding £20,000 as the Commission may specify.   

122. SLAS is concerned at the lack of clarity regarding the basis on which the 
Commission will make awards.  It believes that when the Commission is 
considering awarding compensation in relation to negligence, it should be 
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forced to look at common law precedent when considering the level of 
compensation awarded for inconvenience and distress in court cases.133

123. SCOLAG warned that the Commission should not consider negligence 
claims due to the risk of the courts reaching a different conclusion, which 
could be damaging to the Commission.134  The Faculty of Advocates was 
also concerned that the Commission will use different criteria to courts.135

124. Some witnesses sought clarity about the relationship between the 
Commission and the courts with regard to awarding compensation.  The 
Minister clarified that if a court decided that a complainant should be granted 
a larger sum than granted by the Commission, it would not constitute a 
double penalty as the penalty imposed by the court would be offset by any 
compensation already awarded.  He hoped that such cases would be 
exceptional, “given the flexible way in which we are approaching the matter, 
most relatively low-level cases could be resolved by the Commission without 
the need for people to go to court”.136

Separation of IPS and negligence 
125. SLAS has called for negligence to form a separate head of complaint under 

the Bill, quite distinct from IPS complaints. SLAS suggested that the 
maximum compensation for inconvenience and distress arising from IPS 
should be no more than £5,000, with compensation for negligence remaining 
at £20,000.137

126. The former SLSO and the master policy insurers have called for the Bill to 
require the Commission to specify separately the awards of compensation 
that are made for loss caused by negligence and awards made for loss, 
inconvenience or distress for IPS.  The insurers fear that the IPS element of 
compensation is unlimited.  The former SLSO believes that the level of 
compensation for IPS (for inconvenience and distress) could be capped at 
£1,000, “which is about the going maximum among ombudsmen and 
complaint handlers”138 and separated out from any award for negligence.  If 
there were no such breakdown available, the insurers would be unable to 
decide on the degree to which to offset any award against payments made 
under the master policy, if at all.139

127. The Executive told the Committee that it is not attracted to the idea of 
creating a further category of complaint and is not sure that a system of 
separate compensation levels for different elements would be necessary.140

It told the Committee that there is a significant degree of overlap between 
IPS and negligence.  It does not consider that there is a real risk of the 
Commission awarding large sums for loss, inconvenience and distress 
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arising from IPS which, under existing complaints regimes, are usually 
recognised by the award of no more than a few hundred pounds.141

128. The Committee believes that the Commission will provide a more open 
system for the consumer to pursue negligence claims.  The Committee 
therefore supports the proposal to extend the definition of IPS to 
include negligence. However, the Committee considers that there is no 
clear rationale for the proposed maximum level of compensation of 
£20,000 and requires further clarification from the Executive. The 
Committee recommends that the Executive clarifies this matter and 
reverts to the Committee prior to stage 2 of the Bill.

129.  The Committee believes that the Commission should apply the same 
tests for negligence as are applied by the courts, and should use the 
same standards in assessing claims. However, the Committee would 
welcome confirmation of this from the Executive. 

130. The Committee is sympathetic to the suggestion that the Commission 
should be required to specify separately the compensation awarded for 
negligence and the compensation awarded for loss, distress or 
inconvenience arising from IPS, and asks the Executive to consider 
this proposal and report back to the Committee with its views in 
advance of stage 2.  

Third parties 
131. Section 2 of the Bill provides for the Commission to consider complaints from 

any person who appears to have been directly affected by the alleged IPS.  
However, there is no provision for third parties to be awarded compensation.  
Professor Paterson believes that people who are not clients should also be 
able to receive compensation.142  The Executive has assured the Committee 
that it will bring forward amendments which would ensure that third parties 
who are directly affected and complain can also receive compensation.143

132. The Committee welcomes the intended availability of compensation for 
third parties who have been directly affected by instances of IPS and 
looks forward to examining these amendments at stage 2.  

The master policy and guarantee fund - background 
133. The “master policy” is the means by which solicitors and advocates in 

Scotland are insured in respect of claims against them for professional 
negligence and for losses due to staff dishonesty (solicitors only; advocates 
are self-employed).  The policy is negotiated by Marsh UK on behalf of the 
profession, with R&SA as lead insurers, but the risk is spread across a 
number of insurance companies.  R&SA stressed that although the terms of 
the master policy are negotiated by the Law Society via Marsh, the policy is 
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an individual one for each firm of solicitors and it is the solicitor who is the 
insured.144

134. Lawyers are obliged by professional rules to renew the insurance annually 
and to provide evidence of the insurance before a practising certificate is 
issued.  They must also inform the brokers annually if there is an event 
which might give rise to a claim in the year to come.  The premium which a 
particular firm is charged is weighted or discounted according to their claims 
record, and the number of events that might give rise to a claim that must be 
disclosed.  Lawyers can choose the self-insured limit, operating like an 
excess on any insurance policy, and do so according to the relative cost of 
paying direct, as compared to claiming from the insurance.145  The IPS 
“excess” is a minimum of £6,000, so it effectively excludes the £5,000 that 
can be awarded for IPS compensation at present.  The insurance covers 
those who have left a firm but are the subject of a claim attributed to the work 
done there, for a period after their departure.

135. The Law Society also operates a guarantee fund for the protection of those 
who have lost money through their solicitor acting dishonestly. To make a 
successful claim there must be no other way of recovering the money, for 
example by suing the solicitor directly.  Solicitors who are in practice as 
employers or employees (other than certain in-house solicitors and 
consultants) pay an annual contribution to the guarantee fund to cover 
claims for solicitor dishonesty (not negligence), which may have to be 
supplemented by a levy to deal with any extraordinary claims.  The Law 
Society carries stop loss cover for claims of more than £2m on the fund. 

Impact on insurance arrangements  
136. The Executive told the Committee that negligence is in principle covered by 

the professional indemnity insurance.  The Executive acknowledges that the 
increase in compensation levels and the inclusion of negligence within the 
remit of the Commission could mean a modest rise in premiums.146

However, the insurers do not support the proposal and were unclear on how 
the arrangements would operate in practice and whether they are 
workable.147

137. R&SA believes that complaints handling and negligence should be two 
separate matters: complaints are based on the professional bodies’ own 
rules, whereas negligence claims involve establishing a duty of care, a 
breach of that duty and a loss directly attributable to that duty.  The 
professional indemnity insurance indemnifies the legal practitioner for this 
legal liability, although in practice the insurers make direct payment to the 
third party for their loss.  R&SA seeks clarity on how the insurers will interact 
with the Commission if a negligence claim goes to it, and believes that it is 
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better to resolve disputes as quickly as possible and to settle claims without 
referral to the Commission.148

138. Currently, when assessing the validity of a claim which alleges negligence, 
R&SA will make a judgement based on the common law.  If it assesses that 
the insured practice has breached a duty and that loss has resulted, it will 
seek to settle the claim.  If it is of the view that the claim is not valid or the 
claimant feels that the claim is worth more than is being offered, the claimant 
has the option of taking the matter to court.  R&SA stressed that the court is 
the final arbiter, “unlike the proposed Commission, which will make 
determinations, we do not decide whether an award should be made.  If we 
think that there is legal liability, we will seek to negotiate a settlement”.  Of 
the 1% of cases which R&SA claim go to proof, most of the cases are 
complex commercial claims and are outwith the remit of the proposed 
Commission.149

139. As stated above, R&SA uses the common law test for negligence but is not 
clear whether the Bill will change that interpretation.  It fears that past 
experience will not be a guide for claims which it will receive in the future and 
is concerned this will make it difficult to assess risk and set premiums.150  It 
notes that the Commission seems to be able to investigate negligence within 
IPS regardless of the extent of loss caused by the negligence, although the 
compensation level is fixed, and that if the negligence element is complex or 
large, a lengthy period might be needed to attempt its resolution before the 
Commission should be involved.151

140. The Law Society does not believe that the proposed higher levels of 
compensation will be covered by insurance.152  The Faculty also expressed 
doubts in this regard.153  The Law Society stated that when the 
compensation levels were raised to £5,000, the insurers increased the self-
insured amount (or excess) to cover that, “the insurers are certainly likely to 
be worried about picking up liability for compensation awards if those awards 
are not arrived at applying the law of negligence and are not subject to an 
appeal or to proper scrutiny”.154

141. The Law Society also warns that if the increased awards are covered by the 
master policy, premiums will be likely to go up.  It believes that the insurance 
companies will either exclude compensation payments from the master 
policy or increase the self insured amount to £20,000. Either way, small firms 
would suffer most.  According to the Law Society “the impact of the 
Commission will fall disproportionately on the high street, which is the sector 
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of the profession that is already under most pressure”.155  Professor 
Paterson concurred.156

142. The SCC hopes that there will be a low number of negligence claims, and 
that therefore the master policy will cover them.157  However, Marsh UK 
argued that there may be more claims because there is no cost disincentive 
to a claimant.  There is also potential for a lower test or hurdle to be 
applied.158

143. Stewart Mackenzie disputed the view that certain firms will go out of business 
as a result of the £20,000 compensation levels.  He suggested that solicitors 
should set up new insurance policies to cover this eventuality, “it need not be 
connected to the self-insured amount, which is connected to the master 
policy”.159  He suggested that solicitors should insure pieces of work 
individually, with the client as the beneficiary, “and if the piece of work went 
wrong the insurer would fight the case on the client’s behalf”.160

144. The Minister gave an assurance that he would continue to hold discussions 
with those responsible for the master policy and guarantee fund, but claimed 
that the Executive has “not yet seen any evidence that there will be a major 
impact on either”.161  In relation to concerns voiced by insurers, the Minister 
reiterated that it is not expected that “huge claims” will be the norm, given 
that it is not happening at the moment.162

145. The Committee acknowledges the uncertainties raised by the 
professions and the insurers and welcomes the commitment from the 
Minister to continue dialogue with the insurers to provide clarity on the 
issues in question. The Committee requests that the Minister provide 
an update on these discussions prior to stage 2 of the Bill. 

COMPENSATION FOR CONDUCT COMPLAINTS 

146. Section 38 of the Bill introduces a new power for the SSDT to award 
compensation of up to £5,000 where there has been a finding of misconduct 
which has directly caused the complainant loss, inconvenience or distress.  
The Law Society supports the principle of compensation being ordered in a 
case where a finding of misconduct has been made but does not agree with 
the maximum compensation level on the basis that it is “disproportionately 
high”.163  The former SLSO and Which? welcomed the proposal but queried 
why the upper limit for compensation is capped at £5,000.164
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147. The SSDT is concerned that the same behaviour may constitute both a 
services and a conduct complaint, and believes that “there is no purpose in 
having two distinct bodies having the task of assessing and awarding 
compensation in respect of the same matter”.  The SSDT is also concerned 
that there is no provision in section 38 for compensation awarded by the 
Commission to be taken into account by the Tribunal (even if there were 
such a provision, it is anticipated that there may be difficulties in doing this in 
practice).165  The Executive has confirmed that the SSDT will be able to 
consider analogous awards made by courts and other complaints 
schemes.166

148. The former SLSO does not approve of the varying levels of compensation 
which will arise from the Bill.  The Commission will be able to order up to 
£20,000 in compensation for IPS whereas the SSDT will be able to order 
compensation up to a maximum of £5,000 in conduct complaints.  The 
Executive told the Committee that the variation existed so that moderate 
value negligence claims could be dealt with as part of a service complaint.167

149. The Committee welcomes the introduction of a power for the Scottish 
Solicitors’ Discipline Tribunal to award compensation to any person 
suffering loss, distress or inconvenience as a direct result of 
misconduct. However, the Committee would be grateful if the Executive 
could provide the Committee with information on the rationale behind 
the maximum compensation level of £5,000 prior to the commencement 
of stage 2.

Membership of the Discipline Tribunal
150. Section 39 of the Bill alters the constitution of the SSDT and provides that it 

is to have not more than 28 members. The SSDT must now have equal 
numbers of solicitors and non-lawyer members, a change from the previous 
arrangements whereby solicitor members were in the majority.  The 
maximum number of members (but not the proportion of solicitor-non-lawyer 
members) may be varied by statutory instrument.

151. This proposal implements a recommendation made by the former Justice 1 
Committee and was generally welcomed. However, some consumer 
organisations felt that this change did not go far enough.  Which? believed 
that the role of lawyer members was to provide insight into the details of 
cases and that this could be achieved with a minority number of lawyer 
members, which would, in its view,  have the benefit of being demonstrably 
fair.  The Scottish Consumer Council (SCC) suggested that the SSDT could 
have a non-lawyer chair.168

152. The SSDT itself agrees with the changed composition of its membership, but 
suggests that the quorum should be 2 members.  The SSDT also expressed 
unease about the arrangements for the use of the chair’s casting vote, 
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which, by convention, is used to vote for the status quo, which is a verdict of 
not guilty. The only way to avoid this would be to have an uneven number of 
tribunal members.169

153. The Committee raised these concerns with the Scottish Executive. The 
Executive notes that the SSDT usually sits with 2 lawyers and 2 non-lawyers 
present.  The Executive does not know if the casting vote scenario has ever 
arisen in practice and notes that the Bill proposes no change to the current 
arrangements.170

154. The Committee welcomes the revised balance of the SSDT 
membership.

ACCESS TO JUSTICE 

155. Some witnesses and many written respondents argued that the complaints 
levy coupled with increased compensation levels will deter lawyers from 
taking on certain cases and doing certain types of work thus narrowing 
access to justice.  The Law Society and SLAB warned that solicitors may 
decide not to provide a legal aid service or take on types of client or cases 
that they perceive as more likely to lead to a complaint.  Small firms and 
those in rural areas may be “particularly careful” about the cases that they 
agree to take on.171

156. Similarly, the Disability Rights Commission (DRC) is concerned that the 
combined effect of the provisions is that solicitors will decide not to carry out 
work traditionally perceived as giving rise to complaints, such as work for 
those who are mentally ill, and in areas such as divorce, thus the proposals 
indirectly may deny access to justice for vulnerable members of society.172

157. However, the former SLSO told the Committee that conveyancing and civil 
litigation (privately funded) are the two largest areas that attract complaints.  
She voiced a concern that the legal profession might be using this Bill to 
strengthen its position on civil legal aid because it is “deeply unhappy about 
fee rates”.173 Witnesses were unable to provide evidence to support the 
suggestion that lawyers would withdraw from certain work.  SLAS, after 
giving oral evidence, conducted a small survey of solicitors which tended to 
support the impression that solicitors would take stock of their business 
when the new regime is in place.174

158. The SCC was concerned by the “access to justice” arguments being put 
forward by some practitioners.  As the Bill neither changes the likelihood of 
poor practice by a practitioner nor changes the levels of compensation which 
could be awarded against them in a court, the SCC felt that “a competent 
and reputable profession should not fear an independent organisation 
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looking at aspects of negligence arising out of complaints”.175  Similarly, 
James Clark told the Committee that “if the lawyers were doing things right in 
the first place, they would not have to deal with a £20,000 claim”.176

159. The Minister rejected the argument that the Bill will lead to problems in 
relation to access to justice.  He stressed that the purpose of the complaints 
levy was to encourage a culture where complaints were resolved as early as 
possible.  The Minister also questioned fears amongst the profession of the 
£20,000 compensation levels.  He told the Committee that the expectation 
was that the majority of complaints would be of a relatively low level and that 
not all complaints will necessarily justify financial compensation.  He could 
not see why a firm would pull out of certain areas of work because of a threat 
of a £20,000 compensation award, “I simply do not know on what basis a 
rational firm that has confidence in its professional competence would make 
such a decision”.177

160. The Committee notes the anecdotal evidence and assertions that 
practitioners may withdraw from certain areas as a result of the 
financial impact of the Bill.  

161. The Committee notes that the threat of withdrawal from legal aid work 
may also relate to current concerns and action being taken by the 
professions over the current fee rates for some types of legal aid work. 

162. The Committee seeks an assurance from the Minister that the Executive 
will monitor and seek to address any issues in relation to access to 
justice.

THE COMPOSITION AND INDEPENDENCE OF THE COMMISSION

Composition 
163. Schedule 1 of the Bill sets out the arrangements for the constitution of the 

Commission.  The Commission will be headed up by a board composed of a 
non-lawyer chair and a non-lawyer majority (five non-lawyer members and 
four lawyer members).  Appointments to the board will be made by Scottish 
Ministers and are subject to the public appointments procedures.

164. The Executive told the Committee that the purpose of the lay majority is to 
“instil consumer confidence”.  However, the Executive felt that if there are too 
few lawyer members, the Commission will be short of legal experience.  It 
was thought that lawyers would know what the standard is for a particular 
piece of work and would understand the issues involved.  It was also felt that 
because the Commission will be able to adjudicate on lower and moderate 
value negligence claims it will require strong legal input.178  The former 
SLSO agreed with this view.179
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165. However, the Faculty voiced concern about a lack of legal expertise, and, in 
particular, expertise of advocates work, on the Commission.   The Faculty 
representative stressed the importance of having lawyer members of the 
Commission in order to determine what a lawyer ought to have done in a 
given situation.180  Many lawyers noted that the Bill does not guarantee that 
at least one of the lawyer members will be a solicitor and another an 
advocate. Practising lawyers who responded in writing commented that 
confidence in the Commission would be entirely dependent on the volume 
and quality of solicitor membership, and many were critical that lawyers will 
not be in the majority on the Commission’s board and staff.181

166. The SCC, OFT and Which? are content with the proposed balance of the 
Commission whereas SACL believes that the Commission should be made 
up entirely of non-lawyers.182  Similarly, many of the individuals who gave 
evidence to the Committee believed that the Commission should be made up 
entirely of lay people (although some conceded that there should be a legally 
qualified clerk or assistant).183  James Clark made the point that a jury is able 
to reach decisions if given direction on certain points of law to help it 
understand a case.184  Joan Pentland-Clark agreed, saying that “we know 
instinctively what is right and wrong… and most of us understand legal 
terminology”.185

167. The Minister stated that members of the Commission will play an oversight 
role and that complaint adjudicators would deal with most complaints.  The 
Minister confirmed that the adjudicators could be lawyers, but stressed that 
they would be working for an organisation and acting in a professionally 
independent way from the Law Society.186

168. The Committee is content with the proposed composition of the 
Commission.

169. Schedule 1 provides Scottish Ministers with the power to amend by order the 
number of lawyers and non-lawyers on the Commission.  As noted below, 
the Subordinate Legislation Committee expressed concerns about the width 
of that power.  The Executive assured the Committee that this power would 
be subject to affirmative resolution and that the Parliament would have to 
approve any such change.187  The Minister stressed that “Ministers will not 
be able to just dip in if we are not happy with decisions”.188  In its response to 
the Subordinate Legislation Committee, the Executive has agreed to bring 
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forward amendments at stage 2 which will set fixed parameters that will 
prevent the power from being used to achieve “extreme” results.189

170. The Committee notes the concerns expressed by the Subordinate 
Legislation Committee and welcomes the undertaking given by the 
Executive to bring forward amendments on this point.  The Committee 
would welcome clarification of the Executive’s planned amendments 
prior to stage 2.

Independence
171. Article 6 of the European Convention on Human Rights (ECHR) requires that 

any mechanism involving the determination of civil rights and obligations 
must provide the right to a fair trial.  The Executive considers that the 
Commission will be an administrative body acting in a judicial or quasi 
judicial capacity and that article 6 will be engaged.  The Executive argues 
that article 6 is also engaged as the submission of a complainer to the 
Commission’s jurisdiction does not preclude access to a court to determine a 
dispute.  However, in the case of a practitioner as defined by the Bill, the 
practitioner effectively loses his civil right of access to a court for most 
purposes.190

172. A number of witnesses and written respondents expressed the view that the 
Bill is not ECHR compliant.  An opinion obtained by the Law Society from 
Lord Lester of Herne Hill QC stated that the Bill does not comply because 
the proposed Commission would not be an independent and impartial 
tribunal in determining service complaints against practitioners and due to a 
lack of an external appeal from a determination by the Commission to uphold 
a service complaint.191  The Executive is considering Lord Lester’s opinion 
and gave the Committee an undertaking to address any matters it considers 
require amendment in relation to that opinion at stage 2.192

173. Many practising lawyers adopted the argument of the Law Society as 
supported by the opinion of Lord Lester.  The Glasgow Bar Association and 
other practising lawyers stated that every solicitor who has a finding made 
against him or her by the Commission will challenge the Act if this omission 
is not rectified.193

174. The Law Society believes that “the independence of a country’s legal 
profession is the foundation stone of any democracy” and highlighted its 
concern that the proposed Commission “is far closer to Scottish Ministers 
than it should be for there to be robust independence”.194  The Faculty 
agreed with this view.195  An opinion sought by the Faculty from senior 
counsel highlighted the importance of separation of powers and the need for 
advocates to be free from external control.  Counsel felt that any changes to 
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the regulatory arrangements for the legal profession should be viewed in that 
context.196

175. A number of witnesses argued that the Commission does not appear to be 
sufficiently independent of government.197  The following provisions have 
been identified as particularly problematic: the Ministerial power of 
appointment and removal of members of the Commission and a lack of a 
minimum term of office for members, the Ministerial power of direction in the 
exercise of the Commission’s functions and the Commission’s role in 
mediation. 

Ministerial power of appointment and removal of members/members’ term of office 
176. Given that article 6 is engaged, there must be an independent and impartial 

judge to determine civil rights.  Members of the Commission will be the main 
arbiters in the Commission and will be appointed by Scottish Ministers.  The 
Executive argues that the independence and impartiality of the Commission 
will be ensured in two ways.  Firstly, Scottish Ministers are under an 
obligation to appoint members with relevant experience.  Secondly, the 
appointment system is subject to the public appointments legislation.  The 
Executive is of the view that this ensures that members of the Commission 
will be appointed impartially and on merit and that Scottish Ministers are only 
nominal appointers.  The Executive states that this will ensure the 
independence and impartiality of the Commission.198

177. Schedule 1 of the Bill states that members of the Commission are to be 
appointed by Scottish Ministers for a period not exceeding five years and to 
be eligible for reappointment.  It also provides Scottish Ministers with a 
power to remove members of the Commission under certain circumstances.

178. There is no stipulation in the constitution of the Commission as to any 
determinate length of service of a member of the Commission.  The only 
provision is that a member may not be appointed for a period exceeding five 
years at a time.  The Executive believes that the question of security of 
tenure of the job is not the same as the considerations that apply to 
temporary judges.  It states that being a member of the Commission is not a 
stepping stone to becoming a full time member of the Commission because 
the job by its nature is a part time job.199

179. However, Lord Lester argues that this statement indicates that the Executive 
does not regard the Commission as an independent and impartial tribunal in 
the sense required by article 6, since there is no security of tenure.  Lord 
Lester also points out that the powers conferred upon Ministers by the Bill to 
remove a member from office and to give directions of a general character to 
the Commission are also inconsistent with judicial independence.200

Similarly, Counsel’s opinion from the Faculty considers that the Commission 
is “very much a creature of the Scottish Executive” which calls into question 
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its standing as an independent and impartial tribunal.  Counsel is also 
concerned about the ability of the Commission to delegate its function to 
“any person” (schedule 1, para 13) which indicates that it will not be a body 
which has the qualities and characteristics necessary for a tribunal 
exercising judicial functions.201

180. SLAS mentioned the framework for the FOS where appointments to the 
board are by a process similar to that of the proposed Commission but in 
order to ensure that the hearings are article 6 compliant, decisions are made 
by an Ombudsman or adjudicator who is independent.  As the adjudicator 
has security of tenure and a salary that is guaranteed, he is not subject to 
the directions of the government.202  The former SLSO supports this model 
and agrees that the Commission should have an Ombudsman rather than a 
Chief Executive.203

181. The former SLSO told the Committee that it is helpful to have a set period for 
appointments and five years seems reasonable.  She was comfortable with 
Ministers appointing and removing members of the Commission as long as it 
is overseen by the Commissioner for public appointments. 204  The Scottish 
Public Services Ombudsman agreed that such regulation will provide some 
safeguard of independence from government.205

182. The Law Society suggested that the issues of independence could be dealt 
with by “further insulating the Commission from political interference or the 
possibility of it” for example by involving another body, such as the 
Parliament, in making appointments to the Commission.206  Similarly, 
SCOLAG suggested that the appointment could be done by the Judicial 
Appointments Board for Scotland.207  Opinion from Faculty Counsel 
suggested that members of the Commission could be appointed and 
removed by the Lord President.208  Members of the SSDT are appointed by 
the Lord President (with solicitor members nominated by the Law Society 
and lay members recommended by the Scottish Executive having followed 
the public appointments procedures).209

183. Having listened to the arguments, the Minister told the Committee that the 
Executive believes that its proposal is valid and reiterated that appointments 
to the Commission are subject to “rigorous safeguards”.210

Ministers’ power of direction in the exercise of the Commission’s functions 
184. Lord Lester and many practising lawyers commented that the Commission 

cannot be considered to be independent if Ministers are able to make 
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general directions.211  The Ombudsman feels that this power “might be too 
broadly cast”.212  However, SACL believes that the commission should “work 
more closely with the Government”.213

185. The Executive told the Committee that it is considering, in the light of the 
Lord Lester opinion, whether Ministers really need this power, given the 
power of general direction they will also have to make directions about 
location and staff numbers and conditions.214  The Minister does not believe 
that these powers should cause concern but agreed to reflect on the 
arguments made in relation to them.215

Commission’s role in mediation 
186. As noted earlier in this report, SCOLAG is concerned that there is a lack of 

ECHR compliance given that the Commission is acting as both judge and 
mediator.216  These concerns were shared by the Scottish Mediation 
Network.217

Lack of an external appeal mechanism 
187. The Commission must set up an internal appeals committee to hear appeals 

against determinations.  Both parties would have the right to an internal 
appeal within the Commission, but the Bill does not provide for either to have 
an external appeal (though judicial review would be a possibility for both).  
As outlined above, some witnesses believe that the absence of a right of 
external appeal results in a failure to comply with ECHR. The Law Society 
believes that there would need to be provision for an appeal to the court as 
“the appeals committee will not be sufficiently detached from the 
Commission” and “the Commission would not be an adequately independent 
and impartial tribunal”.218  The Faculty supports this view.219

188. The Executive argues that “provided there is an adequate judicial control by a 
tribunal to correct any flaw in the operation of the decision making”, any 
perceived flaw would not be treated as a fundamental flaw in terms of 
compatibility with article 6.  The Executive therefore believes that the appeal 
and judicial review mechanisms in the Bill in relation to complaints to the 
Commission are ECHR compatible.220

189. However, senior counsel’s opinion from the Faculty asserts that this 
argument is flawed. Counsel states that the argument is based on case law 
which relates to a decision on planning issues which was administrative, not 
judicial, and did not involve litigation or any private dispute between parties.  
This is why judicial review was deemed appropriate in this case.  Counsel 
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argues that the Commission is considering disciplinary matters involving 
private rights and obligations which engage article 6 and require access to a 
full examination of all issues of fact, law and merits by a court or by a tribunal 
with the qualities and characteristics of a court.221

190. The Executive points to similarities to the FOS in that there is an internal 
appeal mechanism and a mandatory rule that the Commission must provide 
that, in deciding whether to have a hearing in a particular case, regard must 
be had to ECHR considerations.222  SLAS agreed that there is no need for 
an appeal to the court and that the FOS model should be applied instead.  It 
argued that if the issue of independence is addressed, there is no need for 
external appeal which will be costly and cause unwelcome delays.223  LDU 
also favoured a tribunal system.224 The Law Society acknowledged that if the 
question of independence is resolved, it will reduce the importance of 
external appeal but stated that an external appeal is the best way to ensure 
that the Bill is immune to challenge under the ECHR.  Lord Lester’s view is 
that both independence and the appeals mechanism would have to be 
addressed for the Bill to be ECHR compliant.225

191. The provision for internal, rather than external, appeal was criticised by most 
practising lawyers.  Judicial review was noted to be a costly procedure and 
did not equate with an appeal in that it focuses on procedures and cannot 
review the merits of a Commission decision.226

192. The Law Society suggested that appeals could be considered by a sheriff on 
a summary basis which is “not terribly expensive” and would provide “the 
second bite at the cherry which the public will probably want”.227  However, 
the Minister disagreed, stating that a complainant would probably have to 
secure and pay for legal representation for an appeal to a sheriff court, “that 
would fundamentally weaken what we are trying to achieve”.228  Similarly, 
Professor Paterson opposed appeals going through the courts, “unless a 
way can be found to protect the complainer from the expense of an appeal… 
we are in danger of derailing the objective of the proposed complaints 
commission”.229

193. Counsel from the Faculty acknowledged the potentially “cumbersome” and 
“expensive” nature of appeals through the courts and suggested that there 
may be scope for an independent and impartial appeals tribunal with full 
jurisdiction on all issues of fact and law, perhaps along the lines of the 

                                           
221 Faculty of Advocates, supplementary written evidence  
222 Policy memorandum, paras 78-80 
223 SLAS, written evidence 
224 LDU, written evidence 
225 Law Society, written evidence, Lord Lester’s opinion, Official Report, 2 May 2006, cols 2292 
226 Various practising lawyers, written evidence  
227 Official Report, 2 May 2006, col 2293 
228 Official Report, 30 May 2006, col 2542 
229 Official Report, 9 May 2006, col 2373 

157



Justice 2 Committee, 11th Report, 2006 (Session 2) 

40

Disciplinary Tribunal of the Faculty or the SSDT.  Such tribunals could be 
appointed by and conducted under the auspices of the court.230

194. The Minister does not accept the argument that the lack of external appeal 
compromises the Bill’s ECHR compliance.  He told the Committee that the 
Executive seeks to ensure that “the public are confident that complaints will 
be dealt with properly, quickly, efficiently and effectively”.  He pointed out 
that the cost of an external appeal might fall on the complainer, “the people 
with the deepest pockets would be able to afford to lodge an appeal, but 
others would be disadvantaged”.  He also warned that an external right of 
appeal could introduce “a perverse incentive for legal firms, which have 
access to legal back-up, to appeal every case” in the knowledge that the 
complainer does not have the resources to respond.231

195. The Committee notes the divergent views it has received in relation to 
whether the Bill is ECHR compliant.  The Committee further notes the 
views of those who argue that the Bill does not comply with ECHR and 
the solutions put forward by them.   

196. The Committee would welcome a response from the Executive, prior to 
the stage 1 debate, in relation to the following suggested solutions 
which were put forward in evidence:  

That the independence of the Commission could be augmented if, for 
example, the Lord President or Judicial Appointments Board were to be 
involved in the appointment of members and greater security were to 
exist against the removal of members by the Executive;  

that an independent and impartial tribunal could be set up to hear 
appeals, thus avoiding the need to go to court; 

that the Commission could be constituted in the same way as the FOS  
where decisions are made by an Ombudsman or adjudicator who is 
independent of the government, with the  Commission being  
structured to ensure that any adjudicator is separated internally from 
those who handle complaints in the first instance.

The Role of the SPSO 
197. The Committee received conflicting evidence on whether the Commission 

would – or should – be subject to the jurisdiction of the SPSO. The SPSO 
believed that the Commission would be subject to her jurisdiction, and that 
her office could consider whether the Commission had followed the proper 
procedures in arriving at its decision.232

198. However, the Scottish Executive does not believe that the Bill as drafted 
brings the Commission within the jurisdiction of the SPSO. The Bill does not 
amend the Scottish Public Services Ombudsman Act 2002 to add a 
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reference to the Scottish Legal Complaints Commission.  Although the 
Commission will be established by legislation and appointments to it will be 
public appointments, it will by and large not be spending public money 
(because the legal profession will provide funding other than start-up costs) 
and is put in place to regulate professionals most of whom work in private 
practice. The Financial Services Ombudsman Scheme is subject to a non-
statutory part-time independent assessor who considers any complaints 
against it and can award redress, and we have been considering something 
comparable for the SLCC. 

199. The Executive notes that lawyers working for public bodies will generally fall 
within the SPSO's jurisdiction. Lawyers working for public bodies will also fall 
within the remit of the new Commission, and will pay the annual general levy 
if they have practising certificates. This corresponds to the current situation 
where public sector lawyers are subject to the SPSO and also fall within the 
complaints handling arrangements of the professional bodies. The Executive 
is not aware of this having caused any difficulties in practice and notes that 
services complaints against public sector lawyers are rare. 233

PART 3:  LEGAL PROFESSION: OTHER MATTERS 

Provisions in relation to the Master Policy and Guarantee Fund

200. Section 29 of the Bill provides that the Commission may monitor the 
effectiveness of the Scottish Solicitors Guarantee Fund, which is maintained 
by the Law Society.  The Commission may also monitor the effectiveness of 
the professional indemnity insurance arrangements made under s 44(2) of 
the Solicitors (Scotland) Act 1980 (the master policy) and any other fund or 
arrangement maintained by a professional body for analogous purposes.  

201. The Bill also provides, in section 40, for an increase in the borrowing limit 
available to the Law Society in respect of the guarantee fund from £20,000 to 
£1.25 million.  The Law Society supports this increase, as the fund has no 
cap on claims arising from dishonesty and the Law Society needs to be able 
to pay losses of up to £2 million from its own resources.  (Stop loss cover is 
available for losses between £2 million and £5 million).234  In addition, the Bill 
provides that where a solicitor is a sole practitioner and has been restricted 
from acting as a principal by the SSDT, a client account held in their name 
will vest in the Law Society, until the Council can approve other acceptable 
arrangements.  This measure is designed to protect the client from any risk.  
These provisions were supported by consumer groups. 235

202. Section 43 of the Bill provides that solicitors who are no longer practising 
should not be able to act as notaries public.  It requires all solicitors who wish 
to practice as notaries public to hold a practising certificate, which has the 
effect of ensuring that all notaries public are covered by the master policy or 
guarantee fund, reducing any risk to the consumer.  This section was 
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promoted by the Law Society and supported by the SCC and the UK Notarial 
Forum which represents the views of those practising as Notaries in the 
United Kingdom. 236

203. The accompanying documents to the Bill note that the master policy and 
guarantee fund arrangements are an integral part of the mechanisms for 
providing redress to clients who have suffered as a result of dishonesty or 
poor service by a legal practitioner.  The powers given will allow the 
Commission to monitor turnaround times for the making of settlements, to 
make recommendations to the professional bodies about the effectiveness of 
these arrangements and to request relevant information from the 
professional bodies.  Where a professional body fails to provide such 
information, it must give reasons to the Commission for such failure.237

204. In evidence to the Committee, Executive officials described the power as a 
“light touch” approach, and noted that, at the moment, no enforcement power 
exists.  In their view, as long as the policy works, the profession should have 
nothing to fear from it. 238

Evidence from individuals and Consumer Groups 
205. Consumer groups such as Which? agree that the Commission has an 

interest in the operation of the arrangements as part of the overall 
mechanisms for providing redress for clients.239  SACL also believes that the 
Commission has a role in bringing pressure to bear to ensure reasonably 
speedy settlements.240  Professor Paterson believed that in the interests of 
effective co-regulation, the arrangements should be subject to independent 
scrutiny.  In his view, objective evidence of the effective operation of the 
system can only enhance public confidence in the regulation of the 
profession. 241

206. One individual with experience of the master policy settlement process 
commented that “it is my view that the policy has wrecked clients’ lives over 
the past 15 to 20 years…the policy protects the profession – it is abysmal 
consumer protection. Oversight would change a lot of that”.242

207. The SCC warmly welcomes these powers, noting that they have been 
contacted by a number of complainers who have had difficulties in pursuing 
claims under the master policy.  The SCC considers that “the current 
procedure appears to lack transparency, and gives some complainers the 
impression that the insurers are in league with solicitors and the Law 
Society.  This new procedure should help to increase public confidence in 
the operation of the policy”.243  The SCC also recorded that it had asked the 
Law Society to carry out joint research on the operation of the master policy 

                                           
236 UK Notarial Forum, written evidence 
237Explanatory Notes, para 53 
238 Official Report, 25 April 2006, col 2270
239 Which? written evidence 
240 Official Report, 9 May 2006, col 2389 
241 Professor Alan Paterson, written evidence  
242 Official Report, 23 May 2006, col 2501 
243 Scottish Consumer Council, written evidence  

160



Justice 2 Committee, 11th Report, 2006 (Session 2) 

43

with it, but the Law Society had declined, meaning that there was no clear 
evidence base on which to judge competing claims about the operation of 
the policy.244

208. Concerns have also been raised that the monopoly nature of the master 
policy acts as a disincentive for solicitors taking on, and vigorously pursuing, 
the interests of their client when acting against another solicitor who is a 
fellow insured party under the policy.245 This then forces those without legal 
representation to become party litigants.246  However, insurers disputed 
whether there was a factual basis for this claim.247  The outgoing SLSO has 
raised this issue with the Executive and has asked for research to be done, 
although the Committee was told that the Executive was not minded to 
conduct such research as it does not feel that it is able to obtain an 
independent evidence base for the research.248

209. The Office of Fair Trading (OFT) believes that independent oversight of these 
arrangements is essential, but argues that such oversight should include 
consideration of whether the arrangements provide effective cover against 
negligence, whether there is an independently appointed panel of solicitors 
available to represent clients and whether there is a clear functional 
separation within the professional bodies between complaints handling and 
any role in relation to indemnity and compensation funds. The OFT believes 
that the current proposed power to monitor effectiveness, rather than a duty 
to do so “appears unlikely to afford consumers sufficient guarantee of the 
effectiveness of these arrangements”.249  Other individuals with experience 
of the master policy settlement process voiced similar fears. 250

Evidence from the legal profession and insurers 
210. The Law Society has criticised the proposed power, claiming that the master 

policy has passed the closest scrutiny by the OFT and that the guarantee 
fund “is an unrivalled protection for the Scottish consumer”.  The Law Society 
states that the provision “smacks of state control and interference, is 
unspecific and potentially damaging.  The over complication in the proposed 
legislation is neither justified nor in the public interest”.251 SCOLAG also 
states that it is unaware of any deficiency or problem which has been 
identified to justify an additional level of regulation.252  Additionally, the Law 
Society sought clarification of what was meant by monitoring the 
effectiveness of the arrangements and how the professional bodies were to 
give effect to any Commission recommendations when they do not have 
powers over how claims are dealt with.253
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211. R&SA, the lead insurer of the professional indemnity insurance arranged by 
the Law Society, and Marsh UK, the broker of the Policy, also note that the 
Bill does not specify what will be monitored and how this will take place.  
They note the suggestion that the Commission will monitor turnaround times 
in settling claims made. R&SA maintains that the great majority of complaints 
are settled quickly, and that the speed of settlement is not always within the 
control of the insurers.254  Handling and settlement is also dependent on the 
provision of information, the co-operation of claimants and the insured, and 
the operation of legal process.  A lack of co-operation and unrealistic 
expectation of third parties can, according to R&SA, contribute to delays in 
settlement.255  R&SA supplied the Committee with a list of the following 
factors which it believes can play a part in influencing the time to settle; and 
note that one or more of these factors will usually explain why one claim of a 
certain type or size has taken longer to settle than another.

212. These factors include:  

 The quality of claim correspondence;  
 The time taken for correspondence to be replied to;  
 Whether a claim becomes dormant at any point;  
 The availability of information important to assessment of the claim; 
 The complexity of the claim; 
 The need for legal representation and the involvement of other professionals 

in the claim; 
 The time taken to quantify financial loss;  
 The number of parties to the dispute; 
 The operation of the legal process in the small percentage of claims litigated; 

and
 The expectations of the claimant.256

213. Figures presented to the Committee by the insurers suggested that over 90% 
of claims worth up to £5,000 are settled within 12 months of the claim.  
Insurers claimed that the remaining claims will typically be settled within two 
to three years.257  The insurers also submit that less that less than 1% of the 
claims they deal with go to proof, with the majority being settled because 
they accept that there is legal liability - or a risk thereof - or because they are 
repudiated.258  However, individuals with experience of the claims handling 
process disputed the rapidity of settlements, with one individual providing the 
Committee with evidence of his own claims history against a number of 
firms.  His three claims took 2, 9 and 11 years respectively to resolve, and 
the individual felt that the insurers had used the imminent time-barring of the 
claims to pressure him into accepting their offer. 259
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214. The Law Society denied that there was any solid evidence of undue delay in 
settlement times.260  In addition, the Law Society maintains that it does not 
get involved in the arrangements for handling claims, and that the brokers 
act as a layer of insulation between the Law Society and the handling of the 
claim.261  The Chief Executive of the Law Society said that he would “swear 
on my granny’s grave, that never once have I, any member of my staff or any 
office-bearer dabbled in a claim”.262  Again, the Committee has received 
conflicting evidence from individuals on this point, suggesting that there had, 
in some cases, been contact between the Law Society and the brokers in 
relation to claims handling.263

215. Marsh UK states that if the effectiveness of the master policy is to be judged 
by the speed of resolution, this may be simplistic and of questionable value.  
Marsh also notes that information on settlement times and values will only be 
known to the insurers and solicitors and that the Commission will not have 
the power to require this information.264

216. R&SA believes that the insurers are already subject to sufficient regulation, 
with auditing of claims files by the broker, independent auditing, internal 
monitoring of settlement periods, and regulation by the Financial Services 
Authority.265  R&SA is not aware of any other body having a comparable 
oversight role in other sectors and do not see the reason for it.266  Marsh UK 
regards the cover under the master policy as a commercial arrangement 
between insurers and solicitors, for the protection of the parties paying the 
premium, and states that “the proposed monitoring role seems to imply there 
is some direct right of claim on the master policy by members of the public, 
which is not the case”.267  In the view of Marsh, the scope and adequacy of 
the cover are considerations for the Law Society, which instructs them.268

217. The Committee asked the Executive for more information on what monitoring 
the effectiveness of these policies and funds might involve in practice, and 
what information the Commission might seek to fulfil this function.  In reply, 
the Executive noted that "effectiveness" is a wide term which includes 
matters such as extent of cover, cost of cover (as this is likely to be 
ultimately passed on to clients) and administration of the policy in practice.  
The Executive envisages that "monitoring" could take a number of forms, 
from drawing together complaints about the master policy which the 
Commission might receive (for instance in the context of a services 
complaint), to carrying out more systematic surveys (a sample of 
complainers to the Commission might be given a questionnaire about their 
experiences of the master policy) to seeking regular information from the 
Law Society.  It would be for the Commission to determine as part of its work 
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plan what things it wished to do to perform this function in any given year, 
and the work plan would form part of the Commission's annual consultation 
with the profession.269

218. The Executive notes that information which might be sought from the Law 
Society could include any experiences of involvement as an intermediary in 
trying to seek a conclusion in difficult cases, details of any representations 
made to it by members of the public about the policy, details of any 
representations made to the brokers or insurers by the Society about terms 
of cover etc.  There is a specific power to seek information from the 
professional body, which must give reasons for any failure to provide the 
information.  The Executive does not consider that there would be anything 
to prevent the Commission from seeking information from other 
organisations such as the insurers as well, but there would obviously be no 
obligation to comply with such a request or to give reasons (though 
the insurers would obviously need to consider whether there were real 
issues of commercial confidentiality and whether it might be in their own best 
interests to provide information).   All that the Executive envisaged here is a 
power for the Commission to carry out research in a non-coercive way and 
make recommendations.  If exercise of this power does not lead the 
Commission to be concerned about the way the Policy works then there 
should be no need to go any further in future.  The Executive concludes by 
noting that there is no power in the Bill for the Commission to enforce its 
recommendations.270

219. The Committee notes that it has received conflicting evidence in 
relation to the existence of undue delays in settlement times and the 
extent of Law Society involvement in settlement of claims.  The 
Committee also received differing evidence on the extent to which 
individuals experience difficulties in accessing representation in order 
to pursue claims against solicitors.

220. The Committee notes the concerns raised by individuals, the Office of 
Fair Trading and the SCC on these matters.   The Committee also notes 
the evidence of professional bodies and insurers that these concerns 
are contradicted by their experience.  The Committee notes the lack of 
objective sources of evidence on these important points, and believes 
that work could be done jointly by the professions and other 
stakeholders to bring objective data into the public domain.  The 
proposed monitoring power of the Commission could facilitate this.

221. The Committee also notes the evidence that it has received from 
insurers about the commercial nature of the master policy, and the 
dissatisfaction expressed by consumers who have had experience of 
the policy.  The Committee believes that it is vital for consumer 
confidence in handling of complaints and claims that the Commission 
should have a power of oversight over both the master policy and the 
guarantee fund.
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222. The Committee notes that this power is only a power of 
recommendation and seeks clarification from the Executive as to what 
will happen in the event that the professional bodies and insurers 
disagree with or refuse to implement a Commission recommendation.  
The Committee would welcome this clarification in advance of stage 2.

Right to conduct litigation and rights of audience  

223. Section 42 amends section 32 of the Solicitors (Scotland) Act 1980, which 
makes it an offence for any unqualified person to draw up or prepare any writ 
relating to any action or court proceedings.  Sections 25 to 29 of the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 1990 (which are not yet 
commenced) provide for rights to conduct litigation and rights of audience to 
be granted to members of professional bodies, subject to the approval of 
safeguards (such as training standards, professional indemnity insurance 
and complaints handling arrangements).  This new section provides that 
anyone who has made a successful application for rights of audience shall 
not be guilty of an offence under section 32 of the Solicitors (Scotland) Act 
1980.  This paves the way for the commencement of ss 25 to 29 of the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 1990.

224. The recent Report by the Research Working Group on the Legal Services 
Market in Scotland271 recommended that these sections be commenced and 
Executive officials believe that commencement should occur early next year.  
So far, the Chartered Institute of Patent Agents (CIPA), the Institute of Trade 
Mark Attorneys (ITMA) and the Association of Commercial Attorneys (ACA) 
have expressed interest in seeking rights of audience.272

225. CIPA broadly welcomes the proposed activation of ss 25 – 29 of the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 1990 and the amendment 
to the Solicitors (Scotland) Act 1980.  However, CIPA also notes that it is the 
intention that anyone granted the right of audience under the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990 will be subject to the 
complaints regime of the Commission and believes that the costs of this 
regime could act as a disincentive to bodies seeking to acquire these rights, 
which would in turn frustrate the purpose of the section in seeking to promote 
competition in the provision of legal services. 273

226. The OFT welcomes the intention of the Executive to commence these 
sections, which it considers to be an important step towards enhancing 
competition in legal services, and hopes for early commencement of the 
sections.274  The SCC also welcomes this provision, and believes that 
greater competition is in the interests of consumers, who should have a 
wider choice as to who represents them in Court if they feel unable to 
represent themselves.275
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227. The ITMA also welcomes these provisions.  However, it seeks confirmation 
that the provisions of the 1990 Act will be commenced, and notes that the 
proposed makeup of the Commission is likely to exclude practitioners who 
have been granted rights of audience under these provisions for some 
years.276  SACL also believes that these provisions should have been 
commenced over ten years ago and that this should be taken forward with 
urgency.277  The ACA also criticises the failure to commence the sections 
earlier, and believes that this has had the effect of reducing choice to the 
consumer.278

228. An individual also described non-commencement of these sections as a 
significant and serious failure and noted that it had made it extremely difficult 
to pursue his claim against various solicitors.279  Bill Alexander, Joan 
Pentland-Clark and James Clark outlined to the Committee the difficulties 
faced by people who are forced to act as party litigants, and the effect of the 
current provisions which restrict the rights of audience and the right to 
conduct litigation.280

229. Bill Alexander emphasised that the intention of ss 25 to 29 of the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990 was to create more choice 
for consumers in legal representation.  He recommends the repeal of section 
32 of the Solicitors (Scotland) Act 1980 in its entirety and the creation of a 
common law right of audience, for a ‘people’s attorney or ‘Mackenzie Friend’.  
Such a person should have a legal qualification or experience, be required to 
swear an oath as an officer of the court, and have obtained appropriate 
professional indemnity insurance.  Under such a right of audience, people 
who work for advice bureaux, trade unions and agencies could be 
accommodated, allowing someone who cannot afford a solicitor, but is not 
granted legal aid, to pursue a case and receive access to justice.281  A 
number of individuals with experience of being party litigants were in 
agreement with this suggestion, on the basis that introducing competition 
would be good for consumers.282  SACL also believes that all people 
qualified in law should be allowed rights of audience, in the interests of 
competition and access to justice, however, they envisaged this work being 
done on a pro bono basis, with no need for professional indemnity insurance. 
283

230. In evidence, the Deputy Minister did not rule out such an idea, but noted that 
it was a wider debate and that there were no plans to introduce such an idea 
presently.284
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231. The Institute of Chartered Accountants in Scotland drew the Committee’s 
attention to a potential inconsistency in the law between Scotland and 
England and Wales in relation to the procedure for rights of audience and 
suggest alternative wording for the section that would restore consistency 
between the jurisdictions.285

232. The Scottish Consumer Council would also like to see the provision of 
executry services brought within the scope of this section.286

233. The Committee welcomes the Executive’s intention to commence ss 25 
to 29 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 
and welcomes the intention that commencement takes place no later 
than March 2007.287

PART 4: LEGAL AID 

Background
234. The Bill makes a number of changes to the legal aid system in Scotland and 

represents the first stage of a programme to improve the delivery of all forms 
of publicly funded legal assistance, provided by both lawyers and non-
lawyers.  The changes in the Bill are based upon issues that were raised by 
the Strategic Review of the Delivery of Legal Aid, Advice and upon the 
proposals consulted on in the paper  ‘Advice for All: Publicly Funded Legal 
Assistance in Scotland – the Way Forward’.

235.  Advice for All divided its proposals into short and medium term proposals
(requiring administrative or regulatory change or amendment to existing 
primary legislation within this session) and longer term proposals (requiring a 
new and fundamentally different legislative framework, which would need to 
be considered in the next parliamentary session).  The main long term 
proposal is for the creation of a national body to co-ordinate publicly funded 
legal advice and information provision.   Two of the five short to medium term 
proposals in Advice for All appear in the Bill.  The Executive has also 
confirmed to the Committee that it intends to bring forward a stage 2 
amendment to relax the severe hardship test, which, an issue also consulted 
on in Advice for All, which was omitted from the Bill in error. 288

236. SLAB believes that further legislative change is needed, in relation to 
financial eligibility criteria, grant funding and training issues.289  The SCC and 
Citizens Advice Scotland (CAS) welcome the steps that the Bill takes 
towards extending publicly funded legal advice, but are deeply disappointed 
that the provisions are so limited.290

237. Glasgow Immigration Practitioners’ Group states that the concept of unmet 
legal need should be the subject of public debate and consultation, as legal 
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needs change over time as markets come to fill them and new ones emerge; 
the appropriate responses shift over time as well.  It therefore urges that the 
categories of Advice and Assistance (A & A) should be specified in the Bill, 
after consultation, and should be kept under active review in order to take 
account of changing legal needs.291  SCOLAG also regrets that the Bill is not 
based on a more thorough assessment of what is needed in publicly funded 
legal advice across the country and is concerned at the piecemeal nature of 
the reforms.292  SCOLAG states that “what is proposed is fine insofar as it 
goes; it’s just that what is proposed does not go very far in addressing actual 
needs”.293

Transfer of Power to Grant Criminal Legal Aid in Solemn Cases 
238. Section 44 of the Bill transfers the power to grant criminal legal aid in solemn 

proceedings from the courts to the Scottish Legal Aid Board (SLAB).   
Section 44 does not change the criteria currently used by the court for 
determining applications for solemn criminal legal aid.  It provides that SLAB 
can only make criminal legal aid available to a person being prosecuted 
under solemn procedure if it is satisfied, after consideration of the person’s 
financial circumstances, that the expenses of the case cannot be met without 
undue hardship to the person or his or her dependants.

239.  The Strategic Review considered that the test of undue hardship applied by 
the courts in solemn legal aid is essentially the same as that applied by 
SLAB in summary cases.  However, a lack of guidance on how to apply the 
test or information on the number of applications refused on the basis of 
means make it difficult to assess whether the test is being applied properly 
and consistently.  The aim is to improve the consistency and transparency of 
the assessment of eligibility for legal aid and to provide more control over 
costs and fraud risk.  The Executive considers that removing the legal aid 
function from the court will provide clear management information to SLAB 
on grant and refusal rates enabling consistency, transparency and the basis 
for decision-making to be monitored. 

240. The ability to terminate legal aid in solemn cases, where appropriate, and to 
recover costs from the applicant where there has been a false disclosure of 
means will also be transferred to SLAB via secondary legislation.  This 
responds to concerns about SLAB’s lack of power to withdraw or recover 
costs in the event of an applicant beingfound to have made a false 
disclosure of income or capital; the court can withdraw legal aid in such 
circumstances but has no powers of investigation in relation to legal aid. 

241. Some evidence to the Committee recorded fears that this transfer would 
make the process more time-consuming, resulting in delays, higher costs 
and increased bureaucracy.294
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242. The Law Society and Glasgow Bar Association also note that the proposal 
will require an extension of the provisions of the Criminal Legal Aid 
Regulations to cover applications under the new proposed section 23A of the 
Legal Aid (Scotland) Act 1986, to deal with situations where an accused 
requires urgent representation before the application can be submitted to 
SLAB or is fully committed at the first hearing, and this suggestion is 
supported by SLAB. 295

243. SLAB supports the transfer of responsibility for granting solemn criminal legal 
aid and states that it will assist in ensuring the consistent application of the 
financial test.   SLAB rejects any claim that the change will result in undue 
delay or hamper the ability of the defence to provide representation.   SLAB 
notes that there are clear processes already in place for assessing resources 
and determining cases, which are followed consistently across all units.  
SLAB points to current performance figures, with 80% of over 80, 000 
applications each year taking less than two days to determine.   SLAB 
expects these times to improve given greater emphasis on electronic 
processing of applications.296

244. The Committee agrees that the granting of solemn legal aid in criminal 
cases should be transferred to SLAB.  

Provision of Advice and Assistance by non-lawyers 

Background
245. Currently A & A may only be provided by a solicitor or, where appropriate, by 

counsel.  Section 45 of the Bill enables SLAB to make payments out of the 
legal aid fund to non-legally qualified individuals and bodies in certain 
categories of A & A.  It also provides for a register of advisers to be 
established and maintained by SLAB.  This will consist of non-legally 
qualified persons and organisations that are approved to provide A & A. 
Regulations will be made which will specify the category of circumstances in 
which a registered adviser may provide A & A.  (Areas suggested to the 
Committee include benefits, housing, employment, consumer issues and 
debt, which are issues that solicitors generally do not deal with and that 
consumers may find it difficult to obtain advice on).297

246. The Bill also sets out the process for registration of advisers, the requirement 
for them to abide by a code of practice prepared by SLAB, the requirement 
for SLAB to monitor the provision of such advice and compliance with the 
code, and the procedures by which SLAB may remove an adviser’s name 
from the register.

247. The Strategic Review came out in favour of legal aid funds being used to 
support the provision of specialist services (i.e. services in one particular 
area of law, such as social welfare, immigration or employment law) by non-
lawyers.  The Review’s favoured approach was that the specialists would be 
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grant-funded, or based on contracts or employed directly by SLAB.  The 
Review did, however, see some “limited” scope for some specialist services 
(where the non-lawyer may be the best placed adviser in a given subject 
area) to be funded on a case-by-case basis, particularly where, for example, 
demand is unlikely to be sufficient to make grant funding feasible.  It is this 
recommendation which is taken forward by section 45 of the Bill.  The Policy 
Memorandum to the Bill states that the issue of grant funding for agencies 
staffed by non-lawyers “will be considered for implementation in the second 
stage of the programme of improvements”.298

General
248. The Disability Rights Commission (DRC) supports the extension of A & A 

services to non-lawyers, as properly targeted legal advice can help bring 
about early resolution of problems, and joint working between solicitors and 
non-lawyers can help ensure that help is given in one agency.  However, the 
DRC notes that it will be important that cases can still be referred to legally 
qualified providers where necessary.299

249. The Faculty of Advocates opposes this section of the Bill, on the grounds that 
an adviser may not have a legal qualification, does not have to meet the 
standards which the legal profession must adhere to, is not subject to a duty 
to act in the best interests of the client, and need not have professional 
indemnity arrangements.300  The Faculty states that “maintaining the 
standards that people are supposed to reach involves training, education, 
and admission…representing people in Court or giving people advice is a 
privilege and someone should not be doing that unless they have been 
properly trained and regulated in what they do”.301

250. The Law Society supports the general principle behind the section but raises 
a number of issues with the section as currently drafted.  Rather than case 
by case funding, the Law Society would prefer to see service level 
agreements which would guarantee a minimum payment to advisers in 
return for taking on a minimum number of cases in any given year.  The Law 
Society also regards the level of detail on complaints, qualifications and the 
requirement to have in place adequate consumer protection as inadequate.   

Complaints against non-lawyers and Quality Standards 
251. The Law Society would prefer to see advisers subject to the jurisdiction of the 

Commission in respect of complaints.302  However, providers such as CAS 
noted that many providers are already regulated and have in place 
professional indemnity insurance.  CAS is not against being subject to an 
independent complaints procedure, provided that it is proportionate.   CAS 
believes that the proposed levy structure under the Bill would not be 
affordable for voluntary sector agencies.303   The SCC believes that including 
complaints against non-lawyer advisers within the Commission’s remit would 
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be disproportionate, but agreed that there should be a rigorous and 
independent complaints handling system.304   The SPSO stated that any 
voluntary sector bodies giving advice on behalf of a body under the SPSO’s 
jurisdiction will come within her remit.  She also pointed out that the blurring 
of the public, private, voluntary sector divide makes this a complex area, 
which raises jurisdictional issues.305  SLAB stated that it would odd for the 
advice sector to be included under a commission that was there to regulate 
solicitors, but noted that if it was funding people, a robust complaints 
procedure would be an essential part of that.306

252. In evidence to the Committee, Executive officials stated that it would be 
disproportionate to impose the full rigour of the Commission on advisers.  
They preferred to rely on the SLAB code of practice and the threat of 
deregistration if people did not comply with appropriate quality standards.307

253. Scottish Women’s Aid (SWA) raised concerns that the proposal might result 
in a reduction in services and standards.  SWA was unsure what 
benchmarks would be applied to the registration of advisers, and raised 
questions about the standards of monitoring and compliance that would be 
applied to such work.  Any scheme that registers individual advisers and not 
agencies was opposed by providers, who recommended that the agencies 
should be registered instead. 

254. SWA and Shelter are also concerned about the interaction of the proposed 
SLAB code of practice with existing codes already used by professional 
bodies and advice providers.  Shelter and CAS note the existing work being 
undertaken to develop an overarching quality framework for publicly funded 
legal assistance and argue that the emerging results of this work should form 
the basis of any code, rather than the code being an additional set of 
requirements of bodies to implement.308  CAS comments that “although the 
delivery of quality will not depend on the existence of a national framework, 
such a framework would help because it would examine the interface 
between different standards and would provide a less burdensome 
system”.309  The DRC also notes that SLAB will be required to ensure an 
impact assessment is done on how the code will impact upon disabled 
people, and how the code can promote disability equality.310

255. SLAB states that quality assurance must apply to all publicly funded legal 
advice services in order for people to have confidence in the services they 
receive.311  SLAB has undertaken work to support the development of a 
cross-sectoral quality framework, relevant to lawyers and non-lawyers, in the 
private, not for profit and statutory sectors, which could cover a wide range of 
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services with the aim of being recognised by providers and funders alike.   
SLAB aims to gain agreement on the key aspects of quality systems and 
recognise those existing systems that cover these key elements.   For 
providers not in such a system, a generic standard will be produced to which 
reference could be made by providers and funders.312

256. The Code of Practice and the register of advisers will also set standards for 
those eligible to provide advice and assistance. SLAB intends to approach 
this by reference to existing standards wherever possible, seeking to avoid 
duplication or setting a whole range of new requirements for providers who 
may already be working to several sets of existing requirements.313  It is 
hoped that an illustrative draft can be sent to the Committee for 
consideration at stage 2 of the Bill. SLAB has also highlighted that it wishes 
to register organisations and not individuals wherever possible, and to make 
organisations responsible for ensuring that that any adviser is competent to 
do so.314

257. The Committee agrees that it would be disproportionate for non-
lawyers providing advice and assistance under section 45 of the Bill to 
be subject to the jurisdiction of the Commission.  The Committee 
believes that it is important that an effective complaints system and 
effective and enforceable quality standards exist to ensure consumer 
confidence in the provision of these services.  The Committee looks 
forward to sight of a draft of SLAB’s proposed code of practice and 
recommends that this be produced well before the Committee is 
required to examine stage 2 amendments on this part of the Bill.   

Funding for non-legal advisers 
258. The ability for advice and assistance to be provided by non-lawyers on a 

case by case basis received a fairly lukewarm welcome from most consumer 
groups and potential advice providers.  A number of submissions outlined 
the difficulties that case by case funding would cause for advice providers.  
In order to access the fund, providers would have to means test clients, 
something which runs counter to the ethos of most voluntary sector 
organisations on the grounds that it creates a two-tier advice system.  Each 
case would require an application form to be filled in, which is inefficient and 
bureaucratic.  Many agencies state that they do not have the administrative 
resources to undertake this, and that the requirement will reduce their ability 
to provide advice by taking up their time.315

259. Concerns were also raised that other funders of advice work might reduce or 
withdraw funding if they thought work was being funded on a case by case 
basis.  CAS also expressed fears that the existence of a case by case 
income stream might distort the services offered as people aimed at 
accessing the income stream rather than providing the advice required.316

                                           
312 Scottish Legal Aid Board, written evidence  
313 Official Report, 23 May 2006, col 2472 
314 Scottish Legal Aid Board, written evidence 
315 Official Report, 23 May 2006, col 2472 
316 Official Report, 9 May 2006, col 2351 
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260. Providers unanimously recommended that grant funding be put in place as a 
matter of urgency.317  Shelter states that the case by case funding 
mechanism “will not be effective in securing the aim of increasing access to 
advice from the most appropriate adviser, and may ultimately result in a 
reduction in both the availability and quality of advice”.318  Shelter believes 
that the Bill should be focussed on areas where the need for advice is 
greatest, and not where there is limited demand for services in restricted 
areas of provision.   Shelter argues that case by funding will not allow SLAB 
to target the areas of greatest need or assess the extent to which case by 
case funding will address unmet need.  SLAB also recommends grant 
funding as the primary funding mechanism, to allow the identification of gaps 
in provision and meet specific needs.319  Case by case funding would then 
be a fall-back position where grant funding was not appropriate, such as 
where levels of demand did not justify a grant funded service.320

261. CAS noted that it would be possible to develop an interim grant-funding 
scheme which would set clear and measurable criteria for allocating funding 
while quality standards are being devised and a national coordinating body is 
being created.  Applications for grant funding would be required to 
demonstrate that they meet identified need, and to show that the proposed 
services would meet recognised quality standards.  The Code of Practice 
already included in the Bill could be developed to reflect existing standards 
which could then be used to allow organisations with these standards to be 
accredited.  Accredited organisations could then automatically be eligible to 
apply for funding.321

262. In evidence to the Committee the Deputy Minister noted that discussions 
were ongoing with SLAB in relation to both case by case and grant funding 
arrangements. He told the Committee that he hoped to lodge amendments 
on some kind of grant funding scheme at stage 2.322

263. SLAB highlighted a problem with the drafting of the Bill in that it extends only 
one aspect of A & A work to non-lawyers, and not the full range of A & A 
services that it would be appropriate to fund.  SCOLAG also drew attention 
to the lack of clear guidance in the Bill as to whether such advisers can offer 
Assistance by Way of Representation (ABWOR) as well as A & A.323

Executive officials have confirmed that this is a mistake and that 
amendments will be lodged to rectify this at stage 2.324

264. Scottish Mediation Network proposes that mediation by non-lawyers could be 
a service funded under this section, allowing parties to use mediation as a 
first option with the benefit of legal aid.325 The Deputy Minister has 

                                           
317 Citizens Advice Scotland, Shelter, Scottish Consumer Council, written evidence  
318 Shelter, written evidence  
319 Official Report, 9 May 2006, col 2471 
320 Scottish Legal Aid Board, written evidence and Official Report, 23 May 2006, col 2471 
321 Citizens Advice Scotland, supplementary written evidence  
322 Official Report, 30 May 2006, col 2563 
323 SCOLAG, written evidence 
324 Official Report, 30 May 2006, col 2564 
325 Scottish Mediation Network, written evidence  
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undertaken to consider whether mediation should be funded under these 
provisions.326

265. The SCC also raised an issue about the exclusion of people who have been 
granted rights of audience from the scope of this provision.  From a 
consumer perspective the SCC could see no reason for this exclusion.327

266. The Office of the Immigration Services Commissioner (OISC) is concerned 
about potential confusion between advisers who are registered under section 
45 and advisers who are registered with OISC.328

267. The Committee welcomes the Executive’s intention to bring forward 
amendments on grant-funding at stage 2.  The Committee also 
welcomes the Minister’s clarification that non-lawyers should be able 
to deliver the full range of Advice & Assistance services. 

268. The Committee notes the evidence received recommending that those 
people who have rights of audience and mediators should be able to 
provide services under these provisions. The Committee seeks the 
Executive’s comments on these proposals, prior to the commencement 
of stage 2. 

PART 5 – GENERAL 

Exclusions from the scope of the Bill 
269. Section 47 of the Bill excludes a number of areas from the operation of the 

Bill. Although the regulation of the legal profession is devolved, there are four 
discrete areas where the Law Society of Scotland is the regulatory body or 
co-regulatory body in terms of a UK statute, the subject matter of which is 
reserved.  Section 47 provides that nothing in the Bill applies to complaints 
about, or the provision of advice, services or activities in relation to (a) 
activities carried out by virtue of a group licence under the Consumer Credit 
Act 1974; (b) activities of an insolvency practitioner within the meaning of the 
Insolvency Act 1986; (c) immigration advice or immigration services within 
the meaning of the Immigration and Asylum Act 1999; and (d) financial 
services constituting exempt regulated activities under the Financial Services 
and Markets Act 2000.  The Explanatory Notes to the Bill state that it is 
intended that the provision of such advice or services should be subject to 
provisions analogous to those provided for by the Bill and that consideration 
is being given to the mechanism by which this might be achieved.

270. Which? notes that the SLSO Annual Report of 2004-05 drew attention to the 
large surge of complaints in relation to the mis-selling of endowment policies.  
Some complaints had fallen between the regulatory gap between legal and 
financial services, and Which? believes that the Bill fails to close this gap.329

                                           
326 Official Report, 30 May 2006, col 2564 
327 Official Report, 23 May 2006, col 2471 
328 OISC, written evidence 
329 OISC, written evidence  
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271. The Glasgow Immigration Practitioners’ Group (GIPG) is unclear why its 
members been excluded from the provisions of the Bill.   It notes that 
although immigration and asylum are reserved, the provision of legal 
services is devolved.   It therefore wishes its members to be under the same 
system of regulation as other Scots lawyers, given that they practise 
exclusively in Scotland, and rejects any suggestion that its members should 
be under the jurisdiction of the Office of the Immigration services 
Commission (OISC).  However, GIPG does wish to see registered advisers 
prevented from providing A & A in relation to immigration and asylum in view 
of the sensitivity and importance of the work, and the timeframes that its 
members work under.330  Whilst agreeing that legal aid in relation to asylum 
and immigration is a devolved matter, SLAB believes that A & A in this area 
should be able to be provided by registered advisers.331  OISC notes that the 
situation of paralegals who work in the immigration area but may be 
regulated by neither the professional bodies nor the OISC will need to be 
considered.332

272. The Committee notes these detailed submissions, and the intention of 
the Executive to amend the Bill to ensure that there are mechanisms 
for examining complaints against the groups mentioned in section 47.  
The Committee requests that the Executive examines these 
submissions carefully and reports back to the Committee, prior to 
stage 2, on how it intends to amend the Bill to reflect the concerns 
raised.

REPORTS FROM OTHER COMMITTEES 

Finance Committee Report 

273. Under Standing Orders, Rule 9.6, the lead committee in relation to a Bill must 
consider and report on the Bill's financial memorandum at stage 1.  In doing 
so, it is obliged to take account of any views submitted to it by the Finance 
Committee.  The Finance Committee’s report on the Financial Memorandum 
accompanying the Bill is reproduced at Annexe A.  The key points of the 
report are highlighted below.

274. The Finance Committee’s view was that the Financial Memorandum lacked 
detail in relation to the assumptions made when calculating costs.  While 
further information was supplied during evidence from Scottish Executive 
officials, the Committee was disappointed that this was not given in the 
Financial Memorandum from the outset.  For example, the Financial 
Memorandum fails to provide detail in relation to the grading structure or pay 
scales for staff, how the figures for complaints were arrived at, and in turn 
how this affects staff numbers.  The Committee expressed particular 
disappointment that details relating to the assumptions made for location 
were not provided in the Financial Memorandum. 

                                           
330 Glasgow Immigration Practitioners’ Group, written evidence  
331 Scottish Legal Aid Board, written evidence 
332 OISC, written evidence 
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275. The Finance Committee is concerned that there is still a large number of 
unanswered questions with regard to the costs of staffing, and is also 
concerned about the extent of ministerial powers in relation to the 
Commission and its budget and staffing.  The Committee is concerned that 
while there is scope for some ministerial intervention with regards to staffing 
numbers and costs, there is no power of veto for Ministers in relation to the 
budget and levies being set by the Commission.  The Committee believes 
there should be a more effective power of strategic financial scrutiny over the 
costs of the Commission to avoid the creation of a needless bureaucracy. 

276. These concerns are addressed above in the sections relating to funding and 
accountability.

Subordinate Legislation Committee Report 

277. The Subordinate Legislation Committee has also reported to the Justice 2 
Committee, as the lead Committee for the Bill, under Rule 9.6.2 of Standing 
Orders.  The Committee’s report is reproduced at Annexe B. The key points 
of the report are highlighted below.

278. The Committee noted from the delegated powers memorandum that “there is 
a requirement for consultation” with regard to amending the maximum level 
of compensation payable under section 16 of the Bill.  However, this is not 
reflected in the Bill.  The Executive has confirmed that the delegated powers 
memorandum reflects the policy intention rather than the Bill as introduced.  
It will bring forward an amendment at Stage 2 which will require consultation 
with regard to altering the maximum level of compensation. 

279. Under Section 23 (and schedule 3) of the Bill the Commission is to make 
rules as to its practice and procedure.  The Committee asked the Executive 
to clarify what matters are intended to be included in the rules and asked 
whether they might be more appropriately contained in a Statutory 
Instrument.  The Executive explained that the rules will be subject to full 
consultation (as set out in section 23(5) of the Bill) and will be informed by 
the expertise of the independent members of the Commission.  However, 
given the importance and the sensitivity of the rules, it is considering 
possible stage 2 amendments to make the rules subject to parliamentary 
procedure with a resolution of the Scottish Parliament required before they 
could come into force.  The Committee drew the attention of the Justice 2 
Committee to its correspondence with the Executive on this matter.  

280. The Committee asked the Executive about the likely content of orders made 
under Section 36 and Section 37, in relation to unsatisfactory professional 
conduct, as it was of the view that some of the powers being taken by these 
Regulations may be significant.  The Executive confirmed that intends to 
bring forward amendments at Stage 2 to amend both sections 36 and 37 to
legislate by way of primary rather than secondary legislation in respect of 
these matters.

281.  The Committee asked the Executive to provide further clarification of its 
intended use of the power in schedule 1, paragraph 2, to amend the number 
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of lawyer members of the Commission.  As noted above, the Executive has 
agreed to bring forward amendments at stage 2 which will set fixed 
parameters to prevent the power in paragraph 2(7) from being used to 
achieve ‘extreme’ results. 

282. The Committee also asked the Executive to explain why there is no 
requirement for prior consultation before an order altering the number of 
members of the Commission is made. The Executive explained that any 
alteration in the number of members would have budgetary implications and 
noted that section 20(4) of the Bill provides for consultation with each 
professional organisation on the Commission’s proposed budget for the next 
financial year.  The Subordinate Legislation Committee drew the attention of 
this Committee to the Executive’s response.  The Subordinate Legislation 
Committee is of the view that the connection made by the Executive with the 
consultation requirements of section 20(4) in respect of the Commission’s 
budget was not relevant.  

283. The Committee also asked the Executive to provide further information on 
the power given to Ministers to issue directions to the Commission on how it 
should exercise its functions.  The Executive noted that the power in 
paragraph 17(1) is expressly limited to directions ‘of a general character’ and 
therefore does not permit Ministers to make directions of a specific nature, 
such as directions in relation to operational matters, individual decisions or 
individual complaints.  The Executive recognise that this provision may raise 
concerns about how the power might be used and is considering whether the 
power could be refined any further to put it beyond doubt that Ministers will 
not intervene in operational matters or individual decisions or complaints. 
The Subordinate Legislation Committee recognises that this provision is very 
sensitive and that it has ECHR implications.  While welcoming the 
Executive’s consideration of whether the power could be refined any further 
and will monitor developments at Stage 2, the Committee is concerned 
however, about whether it is appropriate for the Executive to give even 
general directions to the Commission on the exercise of its functions, and 
drew this concern to the attention of this Committee.  This Committee has 
dealt with these concerns earlier in this report.

POLICY MEMORANDUM 

284. Under Rule 9.6.3 the Committee is required at Stage 1 to consider and report 
to the Parliament on the Policy Memorandum.   As noted in the ‘Background 
and Consultation’ section above, there have been a number of consultation 
stages in the development of this Bill.

285. The Policy Memorandum is also required to set out an assessment of the 
effects of the Bill on (among other things) equal opportunities.  The Policy 
Memorandum covers this (and the effects of the Bill on island communities, 
local government and sustainable development) in a very limited way and 
does not set out a detailed assessment of the effects of the Bill on equal 
opportunities.  The Committee, therefore, wrote to the Minister seeking a 
detailed assessment of how the policy of the Bill relates to six questions 
(recommended by the Parliament’s Equal Opportunities Committee).  The 
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Minister’s reply emphasises the improvements to be expected in consumer 
confidence as a result of the new complaints process, the extension of rights 
of audience to provide more competition in legal services, and the reforms to 
the provision of publicly funded legal advice.  There has been no 
comprehensive analysis of the impact of these policies on equalities groups, 
and the Law Society does not currently collect any data about equalities 
categories. 333

286. The Commission for Racial Equality (CRE) has criticised this failure to have 
arrangements in place for assessing and consulting on the likely impact of 
the Bill on race equality.  The CRE states that all legislative proposals should 
be screened to identify relevant issues and to consider whether a Race 
Equality Impact Assessment (REIA) is required. CRE Scotland believe that 
the Bill is relevant to the duty to promote race equality and that a REIA 
should have been carried out.  

287. The Committee is also required to comment on the adequacy of the 
information provided in the Policy Memorandum.  The Committee notes the 
comments of the Finance Committee above, and its regret that fuller 
information was not published in the Policy and Financial Memoranda upon 
introduction.     These points have been reflected by this Committee in 
comments and recommendations made earlier in this report. 

288. The Committee notes the comments of the Finance Committee in 
relation to the lack of detailed information supplied in the 
accompanying documents.  The Committee also notes the concerns 
expressed by witnesses about the lack of detailed information available 
about how the Commission will operate in practice.  The Committee is 
also aware of the concerns of the CRE as outlined above.  The 
Committee believes that it would have been helpful if the 
accompanying documents in relation to the Bill had set out the 
underlying assumptions in more detail, along with a fuller examination 
of the impact of the Bill on equalities issues.  

RECOMMENDATION

289. The Committee recommends to the Parliament that the general 
principles of the Bill be agreed to.

                                           
333 Letter from Deputy Minister for Justice, 25 April 2006 
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ANNEX A – REPORT FROM THE FINANCE COMMITTEE 

Finance Committee Report on the Legal Profession and Legal Aid (Scotland) Bill

The Committee reports to the Justice 2 Committee as follows— 

Introduction 

1. Under Standing Orders, Rule 9.6, the lead committee in relation to a bill must consider and 
report on the bill's financial memorandum at stage 1. In doing so, it is obliged to take account of 
any views submitted to it by the Finance Committee. 

2. This report sets out the views of the Finance Committee on the Financial Memorandum of the 
Legal Profession and Legal Aid (Scotland) Bill, for which the Justice 2 Committee has been 
designated by the Parliamentary Bureau as the lead committee at Stage 1. 

3. The Committee agreed to adopt level 2 scrutiny in considering the Bill, which involved seeking 
written evidence from organisations financially affected by the Bill, then taking oral evidence 
from the Executive Bill Team.

4. The Committee took evidence from the Bill team on 25 April, which can be viewed by clicking 
here.

5. The Committee received submissions from the Faculty of Advocates, Scottish Legal Aid Board 
(SLAB), and The Law Society of Scotland. The Committee also received supplementary 
correspondence from the Scottish Executive and this evidence is set out in the Annexe to this 
report.  

6. The Committee would like to express its thanks to all those who submitted their views. 

Objectives and the Financial Memorandum 

7. The Bill has two main functions: to create a Commission which will handle complaints made 
against the legal profession; and to reform the provision of legal aid and widen legal aid 
services.  

8. The Bill seeks to create a Legal Services Complaints Commission, which will replace the 
Scottish Legal Services Ombudsman. This Commission will deal with complaints regarding the 
legal profession, and remain independent of the profession. The Commission will be funded 
through two levies, an annual levy payable by all members of the legal profession, and a 
complaints levy, which will be payable by any member of the profession against whom a 
complaint is made. These levies will be consulted on by the Commission with the profession, 
for the forthcoming year along with its proposed budget.  

9. In addition, the Bill also seeks to reform the provision of legal aid, and to enable the Scottish 
Legal Aid Board to oversee all applications for legal aid, and to provide a non-lawyer advice 
service.  

10. The Financial Memorandum estimates that the costs will fall upon the Scottish Executive for the 
start up costs of the Commission, and recurring costs will be met by the legal profession 
through the levies. The Financial Memorandum does not anticipate substantial costs in relation 
to the legal aid reforms.  

11. The Committee’s view was that the Financial Memorandum lacked detail in relation to the 
assumptions made when calculating costs. While the information given during evidence from 
Scottish Executive officials was appreciated, the Committee was disappointed that this was not 
given in the Financial Memorandum from the outset.  

179



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX A

62

Summary of Evidence 

Staffing
12. During the evidence session, the Committee sought clarification on the staffing of the proposed 

Commission, as sufficient detail was not provided in the Financial Memorandum. The Executive 
officials explained that while staffing would be an issue for the Commission, they envisaged 
that the Commission would employ 50 – 60 members of staff (including a chief executive). 
Executive officials explained that this would be made up of 44 adjudicators who the Executive 
believe would be paid at the same salary as the Executive B2 grade1 (the salary scale for this 
grade is £21,292 - £28,520). There would also be approximately 5 senior adjudicators, perhaps 
paid between £60,000 - £70,000, and the Chief Executive. The remainder would be 
administrative staff. The Financial Memorandum estimates that staff salaries will cost 
£1,700,000 per annum, including the costs of pensions and national insurance, which is 
estimated elsewhere in the Financial Memorandum as 15%.  

13. Officials explained that assumptions for staffing figures had been arrived at by assessing from 
figures for the number of complaints handled per year by adjudicators at the consumer 
complaints services at the Law Society for England and Wales. These adjudicators can handle 
100 complaints a year.  Based on 4000 complaints received by the Law Society of Scotland per 
year, the Executive believe that the Commission will need between 50 to 60 staff. However, as 
the Law Society of Scotland will continue to deal with cases relating to conduct, the Committee 
believes questions remain over the number of staff required.  

14. The Committee remains concerned with the costs associated with staffing. From the figures 
provided in the Financial Memorandum, Table 1 calculates the salary costs for the 
Commission, based the total figure in the Financial Memorandum and on pensions and national 
insurance contributions of 15%.  

Table 1: staffing costs  
Assumption of 55 staff 
Cost of Staff in Financial Memorandum £1,700,000 
Cost of Chief Executive (assumed) £80,000 
5 Senior Adjudicators £60,000  £300,000 
Sub-total £1,320,000 
Average salary per employee £26,939 
Less 15% National Insurance and pension contribution £4041 
Total £22,898 

15. However, current guidance for civil service pensions recommends that 18.5% should be used 
to calculate pensions and this would make the salary even lower. In addition, the Committee 
also notes that the cost of an employee at B2 level, in the Financial Memorandum of the 
Adoption and Children (Scotland) Bill was estimated by the Scottish Executive to be £30,019 
per annum2.

16. In addition, should staff be transferred from the Law Society of Scotland or the Scottish Legal 
Services Ombudsman, the Commission could be subject to Transfer of Undertakings 
Protection of Employment (TUPE) requirements to preserve current salaries etc., and this could 
also impact on total staffing costs.   

17. Whether existing staff move over would depend on where the Commission is located, and this 
has yet to be agreed by Scottish Ministers. The Committee is concerned that there are still a 
large number of unanswered questions with regard to the costs of staffing particularly as it is 
not known how many staff might transfer from existing organisations and recommends that 
the lead Committee pursues this further with the Minister. 

                                           
1 West, Official Report, 25 April 2006, Col 3525 
2 Adoption and Children (Scotland) Bill (SP Bill 61-EN) Financial Memorandum, paragraph 376 
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18. The Committee was also concerned as to whether there would be any ministerial role in 
relation to the Commission and its budget and staffing. Primarily, the Committee wanted to 
know whether there could be ministerial intervention, should the Commission be overstaffed, or 
if its budget spiralled and levies become punitive. Executive officials explained that the intention 
was for the Commission to have the final decision on its budget, following consultation with the 
legal profession. Executive officials also highlighted that there was a provision in the Bill to 
enable ministerial intervention in relation to staffing numbers and costs of the Commission3.

19. In their submission to the Committee, the Law Society of Scotland raised concerns relating to 
staff turnover. The Law Society believed that staff turnover is likely to be greater than 
anticipated by the Financial Memorandum. During evidence, Executive officials explained that 
their assumption is based on the initial phase of the Commission’s operation, however it was 
reasonable to consider that staff turnover would increase at a later stage4.

20. The Law Society of Scotland also highlighted concerns in relation to the costs associated with 
training of staff. The Law Society considered £40,000 stated in the Financial Memorandum to 
be optimistic. Officials explained that this figure was derived from the difference between £300 
per annum per staff member spent by the Scottish Legal Services Ombudsman and the £1000 
per annum per staff member spent by the consumer complaints service of the Law Society of 
England and Wales on training. Officials explained that the Executive attempted to “split the 
difference, but towards the more generous end of the scale. The figure is a bit of a 
guesstimate”5.

21. The Committee asked how the Executive had derived the figures in relation to the recruitment 
exercise for the new Commission. Officials responded that this was based on a previous 
exercise, for recruiting staff for the Scottish Legal Services Ombudsman, with two adverts in 
two national publications. The Officials explained that while these figures could potentially now 
be out of date, it would also be dependent upon how many staff transfer from the Law Society 
of Scotland and the Scottish Legal Services Ombudsman, and how much external recruitment 
would be required for staffing the new Commission.  

22. The Committee remains concerned that while there is scope for some ministerial 
intervention with regards to staffing numbers and costs, there is no power of veto for 
Ministers in relation to the budget and levies being set by the Commission. The 
Committee believes there should be a more effective power of strategic financial 
scrutiny over the costs of the Commission to avoid the creation of a needless 
bureaucracy. 

Location
23. The Financial Memorandum estimates accommodation costs of £65,000 for the start up costs, 

£195,000 for the first year, and £260,000 per annum thereafter. However, the Financial 
Memorandum does not explain from where these figures were derived, and what assumption 
has been made in terms of location.  Officials explained that the figures were based on the high 
end scale for property in Edinburgh. They explained that depending on the Ministerial decision, 
costs could be less than stated in the Financial Memorandum. However location could also 
impact on staffing costs. If the Commission is located in Edinburgh, staff from the Law Society 
of Scotland and the Scottish Legal Services Ombudsman may transfer. If the location is 
elsewhere, then they may not. The Committee is disappointed that details relating to the 
assumptions made for location were not provided in the Financial Memorandum. 

Complaints  
24. The Committee questioned whether the estimate of 4000 complaints per annum was high, as 

while this figure had been based on the Law Society of Scotland’s workload, it was recognised 
that this might be as a result of a surge of complaints in relation to endowment mis-selling. 
Executive officials explained that while the Executive anticipates this figure will drop, they also 

                                           
3 Legal Profession and Legal Aid (Scotland) Bill (sp Bill 56) Schedule 1, Section 8(4) 
4 Miller, Official Report, 25 April 2006, Cols. 3533 - 3534 
5 Miller, Official Report, 25 April 2006, Col 3532 
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expect that the creation of the Commission would generate new complaints and “inspire greater 
consumer confidence and people might be more forthcoming in complaining”6.

25. The Committee asked what mechanism would be in place to protect the legal profession 
against frivolous complaints, as the profession will be expected to pay the complaint levy 
should a complaint be lodged against them. Officials explained that no levy would be payable in 
relation to vexatious complaints, and that there would be a mechanism to sift out these 
complaints. They further explained that even if a professional is exonerated, the levy would still 
be payable, as otherwise it could be considered that the Commission may have a financial 
interest in upholding complaints.  

Funding 
26. The Executive will fund the Commission for the initial start-up period. Following the creation of 

the Commission, it will be funded by the legal profession, through levies which will be set 
annually following consultation. Executive officials explained that the idea of consultation was 
based on the model used by the Financial Services Ombudsman. 

27. Both the Law Society of Scotland and the Faculty of Advocates stated that they felt that the 
figures provided in the Financial Memorandum for operation of the Commission were optimistic. 
The Executive stated that the figures were estimates, as it would be for the Commission to 
decide ultimately its operating budget. Executive officials also added that no alternative costs 
were provided in the evidence that was submitted by the Law Society of Scotland to the figures 
given in the Financial Memorandum. The Committee appreciates that alternative figures 
were not provided by the Law Society of Scotland, however, it would have been 
beneficial for both the Law Society and the Committee if the background to the 
Executive’s assumptions had been provided in the Financial Memorandum. 

28. The Committee questioned whether the Commission could be partly funded by £400,000 
savings made by the Executive following the abolition of the Scottish Legal Services 
Ombudsman. 

29. The Executive explained that as legal professionals in the public sector would need to pay the 
annual levy, money from the public purse would flow, albeit indirectly, into the Commission. 
The Executive believed that the funding of the regulation of the profession should come from 
the profession itself, and not from the state. According to the Executive “In five or 10 years, 
people might ask why the Executive and the taxpayer were contributing to the costs of the 
commission to such a small extent and purely for historical reasons. Ministers have not 
reached a conclusive view on the matter but, for the time being, there is a general presumption 
against a contribution from the taxpayer via the Scottish Executive.”7

Savings 
30. The Committee asked what was meant by “significant savings” for legal bodies, as stated in 

paragraph 109 of the Financial Memorandum, as no figure was provided for this. In 
supplementary correspondence, officials explained that the Law Society currently spends 
around £2.1 million per annum on handling complaints, 70% of which are service complaints. 
Following the creation of the Commission which will take over handling these service 
complaints, the Executive believes that this will result in a 70% saving for the Law Society of 
Scotland. Officials further explained that as the Faculty of Advocates does not have staff 
dealing purely with complaints, their savings are likely to be marginal in comparison. This 
correspondence is provided in the annexe to this report.  

Conclusion 

31. The Committee is disappointed that the assumptions underpinning the costs which were 
detailed in the evidence session had not been included in the Financial Memorandum. For 
example, the Financial Memorandum fails to provide detail in relation to the grading structure or 
pay scales for staff, how the figures for complaints were arrived at, and in turn how this affects 

                                           
6 West, Official Report 25 April 2006, Col. 3524 
7 West, Official Report 25 April 2006, Col 3527 

182



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX A

65

staff numbers, and the assumptions for location costs. The Committee feels that such 
information should have been included in the Financial Memorandum and that this would have 
assisted it in its consideration.  

32. The Committee appreciates that most of the figures were best estimates and it will be for the 
Commission to determine staffing and budget, however the Committee would have appreciated 
a range of figures from best to worst case scenarios in relation to the costs. The Committee is 
particularly concerned that costs relating to staff may have been underestimated and that there 
are other factors which have not been taken into account. Given that staff costs account for the 
majority of costs in the Financial Memorandum and therefore impact on the levies on the legal 
profession, the Committee recommends to the lead Committee that these issues be 
raised with the Minister. 
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Submission from the Faculty of Advocates 

Introduction 
1.  The Faculty of Advocates is pleased to have the opportunity to submit observations on 

the Financial Memorandum accompanying the Legal Profession and Legal Aid 
(Scotland) Bill. The Bill has two main components: changes to the system for dealing 
with complaints against members of the legal professions, and secondly a number of 
changes to the delivery of publicly funded legal advice. The Faculty is in a position 
comment on the financial implications of the first part but we do not feel able to offer 
any useful comment about the financial aspects of the second part. 

2.  Before responding to the specific questions posed in the Finance Committee’s letter of 
14th March 2006, it may assist if we set out some factual background about the 
structure of the legal professions. In our view, this bears very directly on the way in 
which regulatory scheme proposed by the Bill will operate and where the costs of 
regulation will fall. 

3.  There are significant differences between the practice of advocacy on a self-employed 
referral basis and other forms of legal practice. These differences have regulatory 
implications which are reflected in the regulatory structures of the two branches of the 
legal profession. The work carried out by advocates differs from that done by solicitors. 
Advocates do not handle clients’ money and therefore do not require to have Accounts 
Rules or a Guarantee Fund. They function as an independent referral bar. They give 
advice and they appear in court. All advocates are self employed and so far as their 
professional instructions are concerned are in competition with each other. They are 
however part of a collegiate body. They are all members of the Faculty of Advocates 
and as such are subject to the code of conduct of that organisation, and individual 
advocates are the beneficiaries of the advice and guidance which has always been 
provided by members to each other. In particular senior members have a duty to assist 
junior members on questions of professional ethics. We would not be in favour of a 
system which allowed individual advocates to deal with complaints made about him or 
her directly with the client. All members of the Faculty of Advocates have an interest in 
maintaining standards and, through the office bearers, in knowing of all complaints.  
Members against whom a complaint is made take the matter very seriously. A finding 
against a member is important. Any decision that a member has been guilty of 
misconduct or has provided inadequate service will have serious consequences for him 
or her. It is essential that such decisions are made by people who are knowledgeable 
about the profession, and whose decisions command respect of both the person who is 
dissatisfied and the member of the profession. 

4.  The Faculty of Advocates operates in a significantly different way from the Bar in 
England and Wales. It is library based. There are no chambers. Entrance to the Faculty 
depends on appropriate qualification and completion of training and is not dependent 
on obtaining a seat in chambers. The cost of dealing with complaints is borne entirely 
by members. There is no cost to the taxpayer. The members of Faculty and lay 
members who make up the complaints committees do so at no cost, and all 
administrative costs are paid by the Faculty. The number of complaints      against 
advocates is very small. In 2004 the Faculty received 52 complaints, of which 5 could 
not be taken forward.  The remaining 47 were investigated and of those, 29 may be 
characterised as service complaints, 17 as conduct complaints and one as involving 
elements of both conduct and service.  32 of those complaints have been dismissed. 

 In 2005, the Faculty received 49 complaints, two of which could not be taken forward.  
The remaining 47 were investigated, of which 22 may be characterised as service 
complaints, 20 as conduct complaints and five as involving elements of both conduct 
and service. 28 of those complaints have been dismissed. 
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Questions 
Qu 1.  Did you take part in the consultation exercise for the Bill, if applicable, and if so did 

you comment on the financial assumptions made? 

5.   The Faculty submitted a written response to the Executive’s consultation paper on 
changes to the system for dealing with complaints against members of the legal 
professions which preceded the Bill. That consultation paper had no specific financial 
assumptions section. The Faculty is also submitting a written memorandum to the 
Justice 2 Committee, which is the lead committee of the Scottish Parliament for the 
Bill. There has been no other separate pre-Bill consultation. 

Qu 2. Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum?

6.  This is not applicable for the reasons given in paragraph 6. 

Qu 3. Did you have sufficient time to contribute to the consultation exercise?

7.  This is not applicable for the reasons given in paragraph 6. 

Qu 4. If the Bill has any financial implications for your organisation, do you believe that these 
have been accurately reflected in the Financial Memorandum? If not, please provide 
details.

8.  Despite the Executive’s confident assertions at paragraph 109 of the Financial 
Memorandum, the Faculty does not anticipate any cost savings to the organisation as 
a body. On the other hand, there will be financial consequences of the Bill for all 
practising members of the Faculty. For some of those practitioners, who are all self-
employed sole practitioners, these may be significant.  

9.  We anticipate that there will be no cost saving to the Faculty for several reasons. 
First, as noted above, the members of Faculty and lay members who make up the 
existing complaints committees do so at no cost to the public. Secondly, the 
administrative support for the existing complaints process is provided by members of 
the Faculty secretariat, who are employed for a number of tasks, of which complaints 
administration is but one. Thirdly about half the complaints to the Faculty are conduct 
complaints, which will continue to be referred to the Faculty under the proposals in 
the Bill. There will, we anticipate, be additional costs in liaising between the Faculty 
and the Commission.  

10.  Individual practitioners will have the proposed levies imposed on them to fund the 
operation of the Scottish Legal Complaints Commission. According to the Law 
Society of Scotland Annual Report for 2005, there are 10,233 practising solicitors; 
while there are currently 461 practising advocates. As the Executive will not fund the 
Commission after the first year of operations (see paragraph 109 of the Financial 
Memorandum), that cost will be borne entirely by the professions. It is reasonable to 
expect that the cost will be passed on to the public in the form of increased fees – 
something which is not canvassed in the Financial Memorandum. We note the 
proposal that compensation of up to £20,000 may be awarded. All advocates have 
personal indemnity insurance for which they pay. The insurers have indicated that 
they will require to consider their position in providing cover in respect of the 
proposed arrangements. They may introduce an excess and they may increase 
premiums.  

Qu 5. Are you content that your organisation can meet the financial costs associated with the 
Bill? If not, how do you think these costs should be met?

11.  For the reasons discussed in paragraph 9, we do not consider that there is any 
alteration in the costs to be borne by the Faculty as an organisation. However, for the 
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reasons given in paragraph 10 there will be costs on individual members. We have 
elaborated on the consequences there. 

Qu 6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise?

12. For the reasons discussed in paragraph 9, we do not consider that there is any 
alteration in the costs to be borne by the Faculty as an organisation. However, for the 
reasons given in paragraph 10 there will be costs on individual members. We have 
elaborated on the consequences there. 

Qu 7. If the Bill is part of a wider policy initiative, do you believe that these associated costs 
are accurately reflected in the Financial Memorandum?

13.  According to paragraph 2 of the Policy Memorandum accompanying the Bill, those 
elements of the Bill relating to legal aid form part of a larger policy initiative. We 
surmise that is a reference to the Strategic Review of the Delivery of Legal Aid, which 
reported to the Ministers in June 2004. The Faculty is not in a position to comment on 
the overall financial consequences of that policy. 

Qu 8. Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance? If so, is it possible to 
quantify these costs?

14.  There will almost certainly be additional costs associated with the complaints 
handling part of the Bill. As paragraph 112 of the Financial Memorandum makes 
clear, the figures set out in the Memorandum for the operating costs of the proposed 
scheme are estimates; and the structure and methods of working will be a matter for 
the Scottish Legal Complaints Commission, if it is established. Compared with the 
existing structure for regulation of advocates, the Faculty anticipates that the 
Commission will be less efficient, certainly in the initial years of its existence. Further, 
we consider it reasonable to regard the Scottish Ministers’ cost estimates as under-
estimates. It is anticipated that there will be nine Commissioners with 50-60 
employees. Under the present system, the work of investigating and determining 
complaints against advocates is currently carried out by the Dean, Complaints 
Committees, Investigating Committees and the Disciplinary Tribunal. The advocate 
members of these bodies provide their services free of charge. Administrative support 
is provided by two employees of the Faculty. As we understand it, much of the work 
of the Law Society in handling complaints against solicitors is likewise carried out by 
reporters and Client Relations Committees, the members of which are not 
remunerated. According to the report of the Law Society’s Client Relations 
Department for 2005, 38 staff are employed in that Department. Assuming that the 
Executive’s projections are correct, there will be more persons paid for handling 
complaints against lawyers than is the case at present. We would be surprised if the 
voluntary work which is currently put into the current system would be replaced by 
between 10 and 20 additional employees. Further, as we have observed above, we 
do not anticipate that the Faculty will save costs. Indeed there may be additional 
costs in liaison between the Faculty and the proposed Commission in connexion with 
cases where there is an issue as to whether or not the complaint involves a conduct 
element. There will therefore be a direct cost to practising members of Faculty, which 
it is reasonable to expect will be passed on to members of the public in the form of 
increased fees. It is not possible to quantify that increase directly. 

15.  Paragraph 140 suggests that the Commission may “disseminat[e] best practice on 
complaints handling etc by publication of leaflets and information packs.” The Faculty 
anticipates that such ‘best practice’ may well result in additional administrative 
burdens on individual members. That would lead to additional costs, in the form of 
inefficiency in the management of advocates’ individual businesses, and, to the 
extent that members of Faculty may require to retain secretarial or archival services, 
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in a direct on-cost, which it again reasonable to expect will be passed on to members 
of the public in the form of increased fees. Again it is not possible to quantify that 
increase directly. 

16.  More generally, the Faculty does not accept that the proposal will be cost-neutral. It is 
likely that the arrangements will be more expensive than the aggregate costs of the 
present arrangements. One likely effect of the proposal is therefore to increase the 
cost of legal services in Scotland. The aggregate cost of the proposed system is likely 
to be greater than the aggregate cost of the present arrangements. If the cost is, as 
proposed, to be borne in the first instance by the legal profession, it is likely to be 
passed on to clients in the shape of higher fees.  

17.  It is anticipated that, in addition to nine Commissioners, the Commission will employ 
50-60 members of staff. This is more than the number of employees currently 
employed in the Law Society Client Relations Department, to which one may add the 
two members of staff employed by the Faculty who are involved in the administration 
of complaints. Yet the Commission will only handle pure service complaints. The 
Faculty will require to maintain the present arrangements for misconduct complaints 
and one imagines that the Law Society will need to do likewise. The overall number of 
people involved in dealing with complaints against lawyers will increase. The 
additional administrative costs will require to be met. There will, further, be additional 
handling costs (both for the Commission and the professional bodies) in sorting out 
whether complaints are service complaints or conduct complaints and in liaison 
between the Commission and the professional bodies. These additional handling 
costs will also require to be met.  
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Submission from Scottish Legal Aid Board (SLAB) 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did you 
comment on the financial assumptions made? 

SLAB responded to the consultation – ‘Advice for All: Publicly Funded Legal Assistance in 
Scotland – The Way Forward’. There were no financial assumptions made. The 
consultation concerned policy matters only. 

2. Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum? 

N/A

3. Did you have sufficient time to contribute to the consultation exercise? 

Yes. 

4. If the Bill has any financial implications for your organisation, do you believe that these 
have been accurately reflected in the Financial Memorandum. If not, please provide 
details.

The Scottish Executive sought views from SLAB on elements of the Bill and we gave 
comments. The costs we identified are not specifically included in the Financial 
Memorandum.

Legal Aid Fund - We agree with the Scottish Executive that in some areas it is very 
difficult to estimate the cost implications of the Bill, particularly in relation to registered 
advisers, as the likely number of advisers who will register and the likely volume of 
applications are both unknown. Any increase in costs to the legal aid fund will depend on 
the number of registered advisers and the volume of applications. In relation to the 
transfer of grants of solemn legal aid to the Board, it is difficult to be clear as to the impact 
the transfer will have on the legal aid fund. However, the ability for the Board to verify 
financial information provided in applications may lead to termination and possible 
recovery of legal aid where the information is found to be false. 

Grant-in-Aid - The provisions relating to the creation and maintenance of a register of 
advisers and a Code of Practice will lead to administrative costs for SLAB. The costs will 
depend on the number of registered advisers and the approach to the Code of Practice, 
particularly how compliance is monitored. The range of costs is estimated to be £50,000 - 
£120,000. The transfer of grants of solemn legal aid will also lead to some administrative 
costs for the Board. The estimated grant-in-aid costs of the Bill provisions are detailed in 
Appendix 1 (Costs & savings table).  

At paragraph 147, the Financial Memorandum explains the process of granting civil legal 
aid instead of civil advice and assistance. Under advice and assistance, if a solicitor 
wishes to carry out work beyond the authorised limit of expenditure, they must seek an 
increase in expenditure from the Board. Costs are controlled in this way. 

In relation to complaints against the legal profession, the Board advised the Scottish 
Executive in our response to the consultation on the Regulation of the Legal Profession,
that advice and assistance would be available for those wishing to pursue a complaint. 
Those wishing to judicially review a decision of the new body will be able to apply for civil 
legal aid. We do not expect any material financial impact as a result of such applications. 

5. Are you content that your organisation can meet the financial costs associated with the 
Bill. If not, how do you think these costs should be met? 

Additional grant-in-aid (which funds our administrative and staffing costs) will be required 
to meet the administrative costs associated with the provisions in the Bill. (See costs 
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outlined in Appendix 1.) As the Legal Aid Fund is not cash limited, any increase in legal 
aid costs will be provided by the Scottish Executive. 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty associated 
with the estimates and the timescales over which such costs would be expected to arise? 

The effect on the Board’s grant-in-aid and the costs to the legal aid fund are dependent 
on the number of registered advisers and organisations willing to participate, the auditing 
requirements for the Code of Practice and the volume of applications. 

7. If the Bill is part of a wider policy initiative, do you believe that these associated costs 
area accurately reflected in the Financial Memorandum? 

The Bill is part of a wider reform agenda but we are not aware of any  other costs directly 
related to the Financial Memorandum.  

8. Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance? If so, is it possible to 
quantify these costs? 

SLAB is not aware of other legal aid costs associated with this Bill.
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Appendix  

GRANT IN 
AID

Bill Provision Set up 
costs

On going 
costs

Savings

Part 4 – 
Section 44 

Criminal Legal aid in 
Solemn proceedings 

£16,000 £85,500 

Part 4 – 
Section 45 

Register of advisers & 
Code of Practice 

£30,000 £50,000 - 
£120,000 

 Development of 
Register & Code  

£8,500  

TOTAL £54,500 £135,500 - 
£205,500 

    
LEGAL AID 
FUND
 Part 4 – 

Section 46 
Aggregation  £35,000

TOTAL £35,000
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Submission from the Law Society of Scotland 

I refer to your letter of 14th March inviting the Law Society of Scotland to submit comments to a 
number of questions raised by the Finance Committee.  Please find attached a Memorandum of 
Comments prepared by the Society which I trust you will find of assistance*.

I also enclose a paper by Professor David McCrone which also deals with issues relating to the 
Financial Memorandum. 

If you have any queries, please do not hesitate to contact me. 

Yours sincerely, 

Michael P. Clancy 
Director 

INTRODUCTION 

The Law Society of Scotland (the Society) thanks the Finance Committee for the invitation to 
comment on the Financial Memorandum in relation to this Bill and has the following comments to 
make.

Consultation 

Question 1 – Did you take part in the consultation exercise for the Bill, if applicable, and if 
so did you comment on the financial assumptions made? 

Yes – a copy of the response to “Reforming Complaints Handling, Building Consumer 
Confidence: Regulation of the Legal Profession in Scotland” is attached to this 
Memorandum.  [The Appendices can be provided if required.] 

Question 2 – Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum? 
No.  The Society does not believe that its comments have been accurately reflected as the 
Memorandum lacks any substantive detail or any proper calculation of the annual or specific levies 
which will fund the Scottish Legal Complaints Commission (SLCC).   The Society also wishes to 
state that it sees no justification whatsoever for the State not inputting into this new organisation 
financially.  By the Society’s  computations the Executive will be saving approximately £400,000 
per annum in decommissioning the office of the Scottish Legal Services Ombudsman and this is 
funding which should be applied directly to the new Commission covering amongst other things the 
cost and expenses of the Board which is to take over certain functions previously fulfilled by the 
Ombudsman.  Whilst there may be some marginal justification for the Profession bearing a general 
levy in case costs a good number of the fixed costs must lie with the State.  

In paragraph 109 of the Memorandum the Executive estimates running costs of £2.4 million.  On 
what conceivable basis?  

The Memorandum talks about an annual levy from 10,000 practising legal practitioners.  Leaving 
aside non-lawyers with rights of audience about to be introduced of which there are hardly likely to 
be many and the three independent Qualified Conveyancers which the Society regulates and 
leaving to one side the imposition on approximately 500 practising advocates the vast burden of 
expenditure in relation to this almost entirely unaccountable body is going to be met by Scotland’s 
10,000 solicitors.  The Society believes that there is a lack of understanding as to the nature of 
various categories of practising certificate holder and the status of solicitors on the roll.  What 
consideration has been given in relation to the Memorandum as to whether or not the general levy 
                                           
* this is available from the clerks on request 
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should apply to every solicitor – trainees, assistants, associates, junior partners, senior partners 
and in particular the 2,700 or thereby lawyers who do not work in private practice?   

The estimates of £120 for the general levy and £300 for the specific levy are accordingly 
meaningless and not based on any proper consideration of the structure of the legal profession in 
Scotland.

The specific levy, were it to be imposed in circumstances where a solicitor was exonerated may be 
illegal – a matter which the Society has already brought to the Executive’s attention – and 
accordingly it is entirely unsafe to calculate on this basis.  The Society’s current expenditure in 
relation to the Client Relations Office is: 

2000 2001 2002 2003 2004 2005 2006 Budget 

Salaries 389,159 452,940 503,011 632,763 774,323 979,401 1,108,971 
Overheads 97,715 123,471 130,682 166,543 175,484 254,644 255,063 
Operational Costs 89,972 101,260 123,777 152,367 273,408 436,298 561,390 

Prosecution Fees 225,709 103,174 165,392 149,426 109,589 177,362 126,000 

Tribunal Costs 92,077 101,738 96,362 96,620 117,510 104,362 104,736 

Recoveries 48,299 30,436 68,504 65,177 61,514 60,087 67,000 
Total Costs 846,333 852,147 950,720 1,132,542 1,388,800 1,891,978 2,089,160 
Percentage Increase 17% 1% 12% 19% 23% 36% 10% 

This level of expenditure relates to approximately 36 members of staff in that office consisting of 20 
professional and 16 support staff. The point however is that the bulk of the work done in relation to 
the Society’s handling of service complaints is carried out by 12 Client Relations Committees 
underpinned by 254 reporters of whom 168 are solicitors and 86 are non-solicitors.  The Society 
has stressed in its response to the consultation that the decision-making in relation to service 
complaints is that all stages of the operation are 50% solicitor and 50% lay.  Those preparing 
reports and attending Committee meetings are paid a nominal fee but give their services on a 
voluntary basis.  The new body will not be able to rely on a similar input. 

The Society’s expenditure therefore of approximately £2.1 million per annum is understated by 
arguably a further £1 million by way of “goodwill subsidy”. 

Until such time as the Executive makes it clear the operational modus of the new body it is difficult 
to see whether or not this system is to replicated but there is no doubt that even if it were there may 
be no question of the profession inputting into a system voluntarily for the good of the profession 
and the public and accordingly the cost would rise considerably.  Similarly if as anticipated by the 
Society the SLCC operates without Committees and purely on a Case Manager basis then there 
will be more direct salary cost.

Question 3 – Did you have sufficient time to contribute to the consultation exercise?

Yes.

Question 4 – If the Bill has any financial implications for your organisation, do you believe that 
these have been accurately reflected in the Financial Memorandum?  If not, please provide details.

The Society wishes to make it clear that there are two sets of implications here.  Firstly, for the 
Society as an organisation: the implications are that there may be redundancies perhaps up to 12 if 
the Society is scaling down its Client Relations operation and concentrating on conduct work but it 
is impossible to say what scale those might be on until such time as more detail is known about the 
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Commission and its proposed method of working.  There have been some suggestions that TUPE 
may apply but until such time as the Executive tells us where the new organisation is to be situated 
this remains uncertain.  

Secondly, the principle implications are for the practising profession.  Whilst the Society has 
several philosophical difficulties with the Bill based on its ending of the independence of the legal 
profession and the danger that that presents the public in Scotland, this Memorandum is confined 
to the financial considerations.  First of all it is entirely proper that the State should bear in their 
entirety the set up costs.  The change in Scotland has not been predicated on the systemic failure 
of the client complaints system unlike its English counterpart.  Whilst therefore it is not a matter of 
direct concern to the Society it does observe in passing that the estimates in relation to, for 
instance, recruitment and training do appear to be without any foundation and somewhat 
aspirational.  In particular £40,000 for training for 50-60 staff with, in all probability, virtually no 
background in this area of work is, at best, hugely optimistic. 

The Society is also not in a position to comment in any way on the accommodation costs.  The cost 
of premises in Edinburgh or indeed Glasgow is likely to be exponential compared to other areas in 
which this Commission should more properly be situated.  That being so, until such time as the 
Society is told where the situation is to be it would require to reserve its position on this.  Again the 
Society’s reservations in relation to the IT costs and publicity campaign expenditure and would 
reiterate its desire to engage meaningfully with the Executive when decisions have been made.  

The Society therefore turns to the question of costs on the legal profession.  In relation to 
recruitment the Society would strongly counsel the Executive to consider their premise that “no 
provision is made for recruitment costs in the immediate subsequent years”.  This is a dangerous 
assumption.  Working in the Society’s Client Relations Office is stressful characterised as it is by 
often having to deal with difficult complainers and indeed it must be said, difficult solicitors.  Staff 
turnover is much higher than in any other area of Society function and it is likely that this 
experience will be replicated in the Commission perhaps more so when the Case Managers are the 
sole decision makers whereas as least the Case Managers have not only many years of 
experience collectively to draw on but the advantage of bearing the burden with reporters and 
Committees and Conveners.  On what basis does the Executive consider that turnover will be 
marginal? 

Estimated salary costs again are meaningless until such time as the Executive sets out the mode 
of operation although again we would counsel that the 15% allowance for National Insurance and 
Pension contributions does seem to be worryingly low.  More specification is required on the 
breakdown of 50-60 staff and a note of the remuneration levels for the 9 Board members including 
the Chairman before the Society would be able to comment in any meaningful way whatsoever. 

Again, on paragraph 135 the Society considers it optimistic to say the least that the organisation 
will be fully functional within three months of its inception and it is really not possible for the Society 
to comment on any of the assumptions made at paragraphs 136, 137, 138, 139 and 140 unless 
information of the Executive’s thinking and decision-making in this regard was made available.   

Question 5 – Are you content that your organisation can meet the financial costs associated with 
the Bill?  If not, how do you think these costs should be met?

As indicated, the costs are not going to fall on the Society as a body but on the profession.  The 
costs lack specification and foundation but that they are likely, particularly with what the Executive 
has styled a “polluter pays” system, to impact markedly on the high street of Scotland – the very 
area of practice which is under most financial pressure.  The current proposals wrongly suggest 
“polluter pays” because solicitors will pay a case fee as the Bill stands to prove their innocence. 

Question 6 – Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be expected to 
arise?

No.
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Question 7 – If the Bill is part of a wider policy initiative, do you believe that these associates costs 
are accurately reflected in the Financial Memorandum?

No.

Question 8 – Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance?  If so, is it possible to quantify these 
costs?

The Society believes that there may be future costs.  For example, the Bill provides Scottish 
Ministers with many additional powers to make substantive changes in the composition of the 
Board, the area of reach of this organisation and other matters all of which would have major cost 
implications.   The Society also believes that at present the costs whilst they have been quantified 
as far as they possibly can by the Executive remain at best a “guesstimate”.   It also appears that 
no consideration has been given to the costs that may be incurred at start-up of an ongoing nature 
in relation to obtaining legal advice for handling complaints or dealing with challenges before the 
Courts.  These costs could be substantial yet are not mentioned other than a suggestion that 
£20,000 should be allowed for consultancy and the possibility of an in-house legal team.   These 
omissions go to emphasise the vague and unspecific nature of the approach in the Memorandum.  

The Society stresses its willingness to be involved in a more meaningful consultation when matters 
have been developed.  

THE GOVERNANCE OF LAW: 

LEGAL PROFESSION AND LEGAL AID (SCOTLAND) BILL 

This report is divided into six parts: 

1. Why regulatory bodies (including ‘quangos’ and NDPBs) have become more numerous and 
salient in contemporary social and political life in Scotland; 

2. An analysis of the Clementi Report and the resulting White Paper for England and Wales; 

3. An analysis of the report on written consultation responses to the Scottish Executive’s 
document ‘Reforming Complaints Handling: building consumer confidence’;  

4. Observations on the Legal Profession and Legal Aid Bill; 

5. A review of regulatory procedures with regard to comparator professions, viz., ICAS, GTC, 
GMC, and Financial Ombudsman Service; 

6. General observations resulting from the analysis.  

The report has been written and produced by Professor David McCrone, co-director of The Institute 
of Governance at Edinburgh University to whom all queries should be addressed. 

Institute of Governance 
University of Edinburgh 
Chisholm House 
High School Yards 
Edinburgh 
EH1 1LZ 
Email: d.mccrone@ed.ac.uk 
Tel: 0131 650 2459 

24th March 2006 
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1.0 REGULATORY BODIES 

1.1  Recent years have seen a major growth in supervisory and regulatory bodies governing both 
public and private sectors.  This in part reflects a process of de-regulation and privatisation of 
public bodies, while at the same time recognising that there is a need for public 
accountability and regulation in the public interest.  Hence, there has been a growth in 
regulators and ombudsmen.   

1.2  As a consequence, there has been awakened interest in ‘quangos’ and NDPBs (non-
departmental public bodies), who gets appointed to them, and what their remit is. In his 
review of quangos in Scotland shortly after the Scottish parliament was established in 1999, 
Richard Parry observed:  

 ‘Quangos represent a cluttering of the political landscape, with potentially redundant decision 
layers. These will be decreasingly acceptable now that a straightforward central government 
model of parliamentarians and ministers is available in Scotland. Delayering is all the fashion 
in private business, and structures that build in second-guessing or duplication of decisions 
are managerially dubious’ (Parry, 1999:25).   

 It is possible that Parry was too sanguine in his views of the impact of devolution, and in any 
case, the evidence in the UK as a whole, is that the ‘quango state’ is alive and all too well 
south of the border (Select Committee on Public Administration, Mapping the Quango State, 
HC 367, 2000-1).  Coined by the Pliatsky Report on Non-Departmental Public Bodies in 
1980, the Cabinet Office defined it in the following way: 

 ‘A quango is officially defined as a body which has a role in the processes of national 
Government, but is not a government department or part of one, and which accordingly 
operates to a greater or lesser extent at arm’s length fro ministers.  More simply, this means 
a national or regional public body, operating independently of Ministers, but for which 
Ministers are ultimately responsible.  Such bodies are formally classified as NDPBs – or non-
departmental public bodies.’ (Cabinet Office, NDPBs: a Guide for Departments, 2000).   

 A matrix of NDPBs as they relate to Scotland is to be found at the end of this section (‘A 
Guide to NDPBs’). 

1.3  In a Scottish context, the increasing number of regulators, commissioners and ‘tsars’ has 
drawn political and media attention.  (The Conservative MSP Bill Aitken waspishly 
commented that Scotland now has more tsars than the Romanoff dynasty.) The Scottish 
Parliament’s Finance Committee recently (March 2006) announced its intention to carry out a 
review of such bodies, and whether they are value for money (‘Accountability and 
Governance Inquiry’).  Regulatory bodies accountable to parliament include: Audit Scotland, 
Scottish Public Services Ombudsman, the Commissioner for Children and Young People, 
Commissioner for Public Appointments in Scotland. Those accountable to Scottish Ministers 
include: Scottish Information Commissioner, Office of the Scottish Charity Regulator, Scottish 
Commission of the Regulation of Care, and Standards Commission for Scotland.   

1.4  The Better Regulation Task Force which was set up in 1997 estimated that the cost to the 
UK economy of regulation is between 10-12% of GDP, over £100bn, similar to annual 
income tax returns (Better Regulation, annual report, 2005).  In its March 2005 report to the 
Prime Minister, ‘Regulation – Less is More’, BRTF identified ‘regulatory creep’ whereby over-
zealous interpretation by government leads to red tape.  BRTF argued for greater clarity, 
consistency and better communication.  It commented: ‘One of the most unfortunate things 
about administrative burdens is that those imposing them often do not think about or cannot 
see the true costs which they are imposing on others.’ (BRTF, 2005, p.3) It commended to 
government the principle of ‘one in, one out’ whereby new regulations have to be matched by 
deregulatory measures.  Its report had five recommendations to government:  
 Government should be more proactive in seeking out proposals for simplification; 
 It should adopt a ‘one in, one out’ approach to regulation;  
 Departments and regulators should undertake more frequent and better post-

implementation reviews of regulation; 
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 Government should set up effective and efficient mechanisms to deliver regulatory 
reform;

 Business and other stakeholders should also identify redundant or over-burdensome 
regulation. 

1.4.1 In its evidence to the Clementi Commission (June 2004), BRTF rejected the setting up of an 
overarching regulator, the Legal Services Authority (LSA) on the grounds that professional 
responsibility would be undermined if the legal profession were entirely disengaged from the 
process of making the rules which govern it. It commended ‘model B+’ on the grounds that it 
would split regulatory and representative functions.  In January 2006, BRTF became the 
Better Regulation Commission (BRC). It is committed to the ‘fit for purpose’ principle 
whereby regulatory devices should be appropriate to the task at hand, and should have built-
in safeguards to prevent escalating costs.   

1.4.2 The UK government cited the Better Regulation Action Plan of 2005 in support of its 
Legislative and Regulatory Reform Bill (January 2006) ‘to make it quicker and easier to 
tackle unnecessary and over-complicated regulation and help bring about a risk-based 
approach to regulation’, and in the context of the Better Regulation Commission’s five 
principles of good regulation (Cabinet Office News Release, 11th January 2006).   

2.0 THE CLEMENTI REPORT AND THE WHITE PAPER (England and Wales) 

2.1  Appointments:  
2.1.1 Clementi argued that the appointment of Chairman and Chief Executive of the Legal Services 

Board (LSB) would lie between the Secretary of State for Constitutional Affairs and the 
Judiciary.  On the one hand, the Board needs to be free from political influence; and on 
other, the Secretary of State is responsible to parliament for the conduct of legal services 
sector. Clementi concluded: ‘The proposal of this Review is that the appointment of the 
Chairman and Chief Executive should be made by the Secretary of State for Constitutional 
Affairs in consultation with a senior member of the judiciary [Clementi suggested the Master 
of Rolls]’ (p.83, para. 13).  

2.1.2 The White Paper opted to have Secretary of State for Constitutional Affairs appoint the 
Chairman, as well as members of LSB ‘following consultation with the chair’ (p.32, 5.5).  The 
LSB would appoint the chair of OLC ‘subject to the approval of the Secretary of State for 
Constitutional Affairs.  Members of the OLC board would be appointed by LSB, without 
approval of the Secretary of State for Constitutional Affairs. Appointments to be subject to 
‘Nolan’ rules (Office of the Commissioner for Public Appointments).  

2.2 Costs:  
2.2.1 Clementi employed Ernst and Young who argued that best estimate of cost of model B+ in a 

simplified system (England and Wales as much more complex than Scotland) at £50.5m, 
including additional cost of new legal services board at £4.5m. Costs would be covered by 
general levy across front-line regulatory bodies; and payments from those against whom 
complaint is upheld (‘polluter pays’ principle). 

2.2.2 The White Paper argued that costs are borne by legal profession; by LSB charging FLRs 
(front-line regulators) for costs of regulation. Funding of OLC on 30% from general levy on 
profession, and 70% from ‘polluter pays’ mechanism.   

2.3 The White Paper argued for high level salience of a Consumer Panel (its White Paper is 
called ‘The Future of Legal Services: Putting Consumers First’), with major sections given 
over to discussion of Alternative Business Structures (ABS) whereby multi-disciplinary 
partnerships including non-lawyers are involved.  Clementi devoted a chapter to this but 
seemed less focused on this, as indeed does the Scottish draft bill.  

2.4 Issue as to who controls Guarantee Fund and Master Policy: in the England and Wales 
White Paper, there is some discussion of their equivalents coming under the jurisdiction of 
Financial Ombudsman Service (FOS) which itself comes under FSA (Financial Services 
Agency). I noted that Law Society of Scotand (LSS) made this point too, arguing that it is 
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already answerable in this regard to FSA/FOS, and that there is no role for Scottish Legal 
Services Ombudsman in overseeing the Master Policy. Indeed, OFT investigated the Master 
Policy in 2004-5, and had no adverse comments to make.  

3.0 REFORMING COMPLAINTS HANDLING, BUILDING CONSUMER CONFIDENCE: 
ANALYSIS OF WRITTEN CONSULTATION RESPONSES 

3.1 The Scottish Executive was reportedly pleased (a) that 490 responses were received to this 
consultation, second in number only to its consultation proposing the ban on smoking in 
public places; and (b) that these appeared to support its stance on reforming complaints 
procedures.  

3.2  The analysis and reporting of these responses conform to a recognisable genre for those 
familiar with similar consultation exercises, namely, taking each of the questions/headings in 
the original document, and sorting responses into these, normally adding them up in terms of 
being for and against (with percentages), supplemented by the use of selected quotations 
from written submissions. This descriptive exercise is usually described as ‘analysis’, but 
does not involve any or much data manipulation using quantitative or qualitative techniques.  

3.3  The analysis here has been carried out by Linda Nicholson, described as The Research Shop, 
based in Peebles, possibly a one-person outfit, of which there are a few who take on this 
kind of consultancy work devoted to analysing consultation responses for government and 
the public sector.  According to web searches, The Research Shop has carried out similar 
work in Scotland on, for example, dental services, NHS pharmacy services, family law, the 
Sentencing Commission, and organ and tissue donations. This kind of work is possibly best 
described as ‘cheap and cheerful’, which is not meant to be pejorative, but simply to indicate 
that it is not especially sophisticated or nuanced, if only because the budgets involved are 
quite modest and the time-scales very tight.  There are some freelance consultants who 
make a living in this way by doing such work for the Scottish Executive. 

3.4  In the case of this report, it has many of the deficits as well as some merits.  One cannot say 
that it has skewed the findings, but one is left with doubts about the methodology which is 
largely superficial, and sometimes misleading. For example: 

3.4.1 Small numbers: there is over-dependence on percentages, even where the Ns are very 
small. For example, see page 36, table 4: percentages are given for an N of 31, which 
means that every single person represents three percentage points. It is not sensible to do 
this. 

3.4.2 Base numbers: Even where the Ns are of a reasonable size (100+), everything depends on 
the base, that is, what it is a percentage of. This can make all the difference to a conclusion. 
For example, much is made of the fact that 81% of members of the public support the 
government’s preferred option D. These number 417, the largest group of those responding 
to the consultation. It turns out, however, that only 107 members of the public actually 
expressed a view on this, and of these 81% support option D. In other words, the 81% 
calculation is based on 107 cases, not 417. One might just as well have written: ‘Only 25% of 
members of the public supported the government’s preferred option D’. One might, of course, 
be accused of choosing a statistic which fitted one’s case, but the far more important point is 
that we have to be careful and transparent about the figures percentages are calculated 
upon.  To take another example: in the executive summary, in answer to question 1, bullet 
point one says: ‘The majority view (84%) was opposed to the legal professional bodies 
keeping their regulatory and representative functions undivided.’ Taken at face value, we 
might conclude that well over 8 out of 10 people making written submissions wanted the 
functions to be split. Not so. Turning to page 22, one discovers that ‘In total, 216 respondents 
(44%) provided a clear view on whether the regulation and representation functions of the 
Law Society of Scotland should remain undivided.’ In other words, it is 84% of this 44% who 
take this view, not 84% of members of the public responding, still less of the total number 
who sent in written submissions.  In short, the headline statement on page 2 could well have 
been written as: ‘42% of members of the public were opposed to the legal professional 
bodies keeping their regulatory and representative functions undivided.’ If one wanted to be 
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devious, one might point out that a clear majority (58%) were quite happy with these 
functions NOT being divided.  

3.5 Let us examine the methodology more carefully.  On page 15, the report says the following:  

 ‘The majority of responses from members of the public were from people who had requested 
that the Law Society investigate their complaint against their solicitor.  However, there were 
indications that a small minority of submissions from the public were from people who are 
currently, or have been involved in the complaints handling process, for example, as lay 
representatives on a Law Society Committee, or as reporters for the Law Society.  Other 
people declared their interest, including retired police officers, expert witnesses, and previous 
Citizens Advice Bureaux staff.’ (p.16)  

 This is an important paragraph because it points to a significantly varied and diverse 
category of ‘the public’. From the first sentence, one assumes that the researcher has been 
able to identify complainants however narrowly or broadly. One might have expected her to 
analyse their responses in that context, setting aside those with perhaps other axes to grind.  
To treat, then, ‘members of the public’ as an undifferentiated whole – and it is the supposed 
weight of ‘public opinion’ which is mainly brought to bear in this report – is to miss a very 
important trick.  To be sure, all such consultation exercises which invite responses have 
‘bias’ built into them in the sense that they are not, and cannot be, surveys of public opinion 
tout court.  They plainly comprise people who have been moved to respond to the 
consultation exercise, for whatever reason.  That, plainly, is the nature of such exercises.  
For example, the overwhelming proportion of people who responded to the government’s 
consultation on banning smoking in public places were indubitably in favour of such a ban.  
One cannot, however, infer from this evidence that the public as a whole is in favour of such 
a ban.  It turns out, of course, that the public is in favour of a ban, but we can only tell that 
from properly representative surveys of public opinion.  There are temptations to treat 
consultations as such; witness, here, the sentence following the above: 

 ‘Thus, the overall experience of the members of the public who had responded to the 
consultation appeared to be broad with responses informed by a wide range of perspectives 
and involvement.’ (ibid.)  

 This statement may be true only insofar as it contains people who might be hostile, neutral 
as well as sympathetic to the Law Society and the legal profession/system, for example, but 
one can only analyse their responses in that context.  What one cannot do is to treat these 
exercises as a quasi-random sample on an ‘as-if’ basis.   

3.6  It is good professional practice in survey research, when one has a self-selected sample, to 
set its parameters such as age, gender, social class and so on against those of the 
population as a whole; in other words, to show that x% of respondents are over 50 years of 
age compared with y% of the population as a whole.  In this way, the reader can judge how 
‘representative’ or otherwise responses are.  The researcher tries to deal with this crucial 
point thus: 

 ‘The consultation attracted a sizeable volume of responses from a wide spectrum of 
respondents representing a variety of perspectives.  Remote, rural and urban locations were 
also represented among respondents.  It was interesting to note the relatively high 
percentage of responses to this consultation from members of the public compared with 
similar consultation exercises.  Considering the encouragement given to solicitor firms to 
respond to the consultation, it could be argued that the number of submissions from solicitors 
and advocates was lower than could have been expected.  In addition, a small number of 
equality issues were raised by respondents to the consultation, suggesting that another ‘gap’ 
in submissions may be responses from representative equality bodies.’ (p.16) 

 There are a number of dubious inferences contained therein.  

3.6.1 The reader is unable to judge whether or nor the spectrum is indeed wide, because no data 
on respondents are given. We are left to accept or reject the author’s assertion. Although we 
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are told that ‘locations’ are diverse, we are given nothing on which to judge that, and no other 
social characteristics such as age, gender, social class etc are mentioned.  

3.6.2 We are unable to judge for ourselves the ‘relatively high percentage of responses to this 
consultation from members of the public compared with similar consultation exercises’. 
Compared to what, one might ask?  

3.6.3 The point about the perceived lack of response from individual solicitors and advocates is 
unwarranted, especially if it infers that they don’t much care either way. In the first place, if 
one agrees with one’s professional association, why write in saying so? And what number 
might the author ‘have expected’?  

3.6.4 The equality issue seems to be a red herring, or to alter the metaphor a little, to come from 
someone with a particular fish to fry. One cannot, surely, point out that solicitors have 
somehow been remiss in not replying, whereas ‘equality bodies’ have somehow been 
excluded from the exercise. There is chop logic involved here.  

3.7 In defence, one might point out that the remit is to make sense of written submissions, rather 
than to carry out scientific surveys of public opinion.  What, in other words, can one do?  It is 
interesting to look at how the Review of the Regulatory Framework for Legal Services in 
England and Wales, by David Clementi, handled these issues.  The report points out that 
265 written responses were received (to play the numbers game for a moment, and for 
effect, just over half the number received by the Scottish Executive), and these are treated 
as background information.  In order to gauge public opinion, Clementi commissioned 
quantitative and qualitative research from MORI, involving a sample size of 1838 adults in 
England and Wales, as well as 12 focus groups. Among other questions, the survey asked 
about people’s views of the legal profession (mainly favourable, and well ahead of politicians 
and government ministers, but not as popular as teachers, doctors and nurses), their levels 
of knowledge of and involvement with law, when and why they consult lawyers, and their 
attitudes to legal services involving non-lawyers.  In general terms, the survey work 
concluded that lawyers were not as well regarded as other professionals, less customer 
focused, approachable and transparent, but on the other hand, independent and providing a 
good quality service. The point about making this comparison between the reviews of 
regulatory frameworks for legal services north and south of the border is not to compare like 
with like, but to point to alternative ways of seeking and interpreting evidence, with a view to 
making policy changes in regulatory frameworks.  

4.0 LEGAL PROFESSION AND LEGAL AID (SCOTLAND) BILL: OBSERVATIONS 

4.1  membership of SLCC:  
4.1.2 all members including legal members are to be appointed by Scottish Ministers; 
4.1.3 Scottish Ministers can remove a member from office; 
4.1.4 there is no mention in the Bill itself of the Scottish Commissioner for Public Appointments, or 

of public appointments procedures, although these appear in the policy memorandum (p.6, 
para 26); 

4.1.5 SLCC will have a Chief Executive to be appointed by the Commission, ‘with the approval of 
Scottish Ministers’  

4.2  Costs:  
4.2.1  whereas start-up costs are estimated at £451k, the running costs of the Commission are 

estimated at £2.4m p.a. Given that the Bill estimates that the Commission will have between 
50 and 60 staff, one must ask how realistic this is; 

4.2.2 Scottish Ministers can make grants to SLCC, not simply for start-up costs, but in the future, 
without any indication what these might be for;  

4.2.3 the recurrent costs are to be met wholly by the legal profession whereas control is vested in 
the Commission and in Ministers. On the reverse principle that ‘he who calls the tune forces 
the piper to pay’, this has potential to be an open-ended and unpredictable commitment to be 
met by the profession; 
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4.2.4 complaints become much more expensive to handle. It might be helpful to give estimates for 
the unit costs of handling current complaints, versus future ones, given the significant fixed 
costs reflected in the Commission, which are to be carried by the profession, especially as 
there appears to be a ratchet effect as regards costs.  

4.3 Interpreting the Consultation exercise: see Policy Memorandum: 

4.3.1 para 15: this is a straight lift from the Report. It comments: ‘Thus, the overall experience of 
the members of the public who had responded to the consultation appeared to be broad with 
responses informed by a wide range of perspectives and involvement.’ See my comments on 
this in my analysis of this document. One cannot make this inference from the evidence 
given.

4.3.2 Para 31: ‘… overall the consultative response favoured option D…’ I have shown that this is 
technically incorrect insofar as a minority of ‘members of the public’ explicitly say so.  

4.3.3 Para. 37: ‘… split between the public…’ (a) ‘the public’ per se did not respond to this; one is 
talking here of those who made submissions; (b) on its own admission, ‘members of the 
public’ who did so were differentiated into those who had been complainants and those who 
had not. The Report does not disaggregate these, even though it was possible to do so 
according to the evidence given.   

5.0 COMPARATOR PROFESSIONS 

5.1 Institute of Chartered Accountants of Scotland
5.1.1 ICAS has 15,000+ members, who are mainly (80%) employees rather than in private 

practice. Recently, there has been a significant increase in student members, especially 
located in England; thought to be due to quality of training and education provided by ICAS.  

5.1.2 Not all accountants are members of ICAS; name ‘accountant’ is not legally protected.  
However, term ‘Chartered Accountant’ is reserved to members of ICAS, founded in 1854 by 
Royal Charter.  ICAS is not ‘generally able to intervene in legal disputes between a client and 
their CA’ (ICAS, Complaints against Chartered Accountants, 2001: 5.1

1). ICAS requires practising members to take out Professional Indemnity Insurance (5.3). Fee 
Arbitration Service uses CA arbiters appointed to act as Auditors of Fees (7.1).  

5.1.3 Where complaints cannot be resolved by conciliation, they are referred to the Investigation 
Committee (9.1), which is made up of CA and lay members. Having lay members began in 
late 1980s, when ICAS went to Scottish Consumer Council. In a committee of 20, around 7 
are lay members. These are ‘people from other walks of life who ensure that the Committee 
deals fairly and even-handedly with every complaint’ (9.1).  Adverts are placed in 
newspapers; lay members are paid a per diem fee. Discipline Committee also has a number 
of lay members, and functions similar to a court or tribunal. ICAS also advertises for lay 
members of Council; council members cannot sit on Investigations Committee or Discipline 
Committee.

5.1.4 Lay members mainly come from law and related professions (e.g. former police officers). 
ICAS looks for qualified lay members according to matrix of skills required e.g. of small 
businesses or whatever. 

5.1.5 ICAS Response to Professional Oversight Board for Accountancy (POBA) report entitled 
‘Complaints and Discipline Procedures Review’.

1. For 20 years, ICAS has had an arbitration scheme (Auditor of Fees); not independent, being 
administered by ICAS and featuring only ICAS members as arbiters; deals only with fee-
related complaints.   

                                           
1 This document is due to be updated soon.
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2. The paper takes a robust attitude to ‘growing regulatory burden’, and its response to POBA 
recommendation is ‘underscored by the belief that the reparation or compensation culture 
(an important subsidiary of the ‘Complaints Industry’) that has rapidly permeated society 
militates against enterprise and has tipped the balance unfairly against professional of every 
kind.’

3. ICAS proposes three stages to Alternative Dispute Resolution (ADR): in-house conciliation; 
external mediation; and external arbitration (note that arbitration only follows mediation). It 
does not believe that ICAS has responsibility to resolve disputes where internal conciliation 
fails. It supports independent administration of mediation, away from ICAS, and at no cost to 
it.  Arbiters therefore should not be given powers to compensate, and calculation of 
consequential loss should not fall within arbitration scheme; ‘There is no substitute for the 
Courts in this respect’.  

4.  ‘ … any complaint that cannot be settled by secretariat conciliation in the first instance, must 
not be remitted to a mechanism that begins to erode the private law position of the member 
against the client.  For that reason alone, members should not be compelled to remit 
disputes involving clients to arbitration.  The mediation mechanism that ICAS proposes is the 
optimum from the point of view of keeping private law positions of member and client as 
equal as possible.’ (p.6) 

5. ICAS is also concerned that POBA would prefer a single scheme in which all accountancy 
bodies are participants, and which would almost certainly be run from London.  ‘ICAS does 
not believe a dissatisfied client in Scotland would willingly cede authority for the conduct of 
his case by someone at so far a geographical remove … In any event, contracts between 
clients and members which are performed in Scotland are therefore governed by Scots Law.’ 
(p.6)

5.1.6 General Observations:  
1. in 2005, failure of proposed amalgamation of ICAEW and CIPFA, and opposition to ICAEW 

name-change to ICA (Jack McConnell also voiced opposition, as did Australian body) 

2. ICAS: complaints about individual members (E & W complaints against firms; also has 
schedule of penalties; ICAS doesn’t); ICAS does not have powers to compel witnesses to 
give evidence.  

3. POBA gave ICAS a clean bill of health. Powers to suspend members are being beefed up at 
moment.

4. ICAS has no equivalent of Guarantee Fund. 

5. ICAS does not have tribunals established by statute; it is inspected by DTI and Insolvency 
Service. 

6. Decreasing number of complaints in recent years: from 239 in 1998 to 56 in 2005; thought 
largely to tightening up of professional standards. 

7. New rules being negotiated via Privy Council (governed by Royal Charter slows things 
down); ‘polluter pays’ scheme being introduced. There will be an additional levy to pay for 
this. New joint disciplinary scheme with ICAEW. 

8. Setting up of Accountancy Investigation and Disciplinary Board (AIDB), POBA successor to 
Review Board.  

9. ICAS seems based on model of private professions who are largely self-regulating, but with 
lay members on committees; no suggestion of state regulation; autonomous and 
independent body from ICAEW (competitive?); jealous of independence; seems quick on its 
feet. It has managed to reduce significantly number of complaints against its members over 
the years, and to expedite these.  
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5.2 GENERAL TEACHING COUNCIL 

5.2.1 An advisory NDPB, and statutory organisation; example of public sector professional body 
with registration and regulatory functions. Self-funding (subscriptions from registered 
teachers), and accepts government funds to carry out specific reviews by negotiation.  It is a 
more powerful, and older (set up under Teaching Council (Scotland) Act 1965), body than its 
English equivalent. It confers registration on teachers; and gives advice to Scottish Ministers.  
It is deemed by itself and outside observers as an influential body with regard to government 
policy.  It claims to have good relations with civil servants and through them ,with ministers.  
The Act does give ministers the power to overrule, but this has not happened.  It also helps 
that SE does not employ teachers directly, which is done via Local Authorities and CoSLA – 
a useful buffer.  

5.2.2 The formation of the General Teaching Council for Scotland in 1965 resulted from 
widespread concern that entry standards to the Scottish teaching profession had been 
lowered by government action since the time of the Second World War.  In particular, the 
employment in schools of unqualified teachers in response to teacher shortage. 

5.2.3 The Council's main functions are: 

1.  To maintain a register of those entitled to teach in public sector schools and colleges in 
Scotland;

2.  To determine whether, in any particular case under its registration and disciplinary powers, 
registration is to be refused or withdrawn on grounds of professional conduct; 

3.  To keep under review the standards of education, training and fitness to teach of persons 
entering the teaching profession in Scotland and to make recommendations to Scottish 
Ministers on this matter; 

4.  To make recommendations to Scottish Ministers on the supply of teachers; 
5.  To oversee the management of the probationary period for teachers; 
6.  To accredit all Chartered Teacher programmes and modules and award the Standard for 

Chartered Teacher; 
7.  To accredit all programmes and modules leading to the award of the Standard for Headship; 
8.  To make recommendations to Scottish Ministers on the continuing professional development 

and staff development review of teachers; 
9.  To keep itself informed of the education and professional preparation of teachers in teacher 

education institutions and to review the content and arrangement of teacher education 
courses. 

5.2.4  The Council's powers are to be extended (at a date to be announced) to enable it to 
determine whether registration is to be refused or withdrawn in cases relating to ill-health and 
competence. An extended range of disciplinary options short of withdrawal of registration will 
also become available to the Council at that time. 

5.2.5  GTCS has around 76,000 members, each paying £20 p.a.; budget of c£1.5m (roughly 
doubled since 1998).  

 GTC has virtual 100% coverage in Scotland in public sector, and around 70% in independent 
schools, mainly bigger and old merchant company schools. In England, registration is not 
compulsory, reflected in weakness of GTCE. Nevertheless, GTCS operates ‘five nations’ 
arrangements with counterparts in E, W, NI and RoI.  

 GTC Council has 50 members; 26 elected by the membership, 18 appointed (including 3 
Faculty Deans – used to be under elected members), and 6 nominated by Scottish Ministers 
(used to be Sec of State for Scotland).  Nominations to Council are solicited via the press as 
set out in 1965 Act. Appointments use OCPAS route. GTC moved to present HQ in 1998, 
and now employs 57 staff (compared with 28 pre-1998).  

5.2.6  Impact of ECHR, notably on equality and disability legislation, and on handling complaints – 
fair trial, etc. Usually, GTC lets law take its course, before deciding on discontinuing 
registration. On questions of proven illegality: issue is how relevant it is to professional 
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activity.  2000 Act gives wider repertoire of powers.  GTCS resists direct role in dismissal on 
grounds of competence before or unless teacher’s employer has taken decision to dismiss. 

 Where GTC is unable to satisfy complainant, cases can be referred on to Scottish Public 
Services Ombudsman. To date, only 2 (same person) have done so.  

 In 1999, Scottish Office instigated review of GTC, carried out by Deloitte and Touche. 
Another review is about to be announced. In their 1999 review, D & T used benchmarking 
with comparator bodies, e.g. LSS, GTCE, UKCC, General Dental Council, and two teachers 
boards, one in Canada and one in Australia.  D&T decided on this, not GTC.  The 
benchmarking data are available in the 1999 report, and while dated, might be of some 
relevance. Relevant comparative dimensions included: aims, functions, election 
methodology, membership, funding, role of competence, discipline, future changes. 

5.2.7  Observations
 Plainly, GTCS is a dealing with public sector professionals, and there is a longstanding 

separation from representative functions. It is interesting nonetheless that GTCS seems to 
have ear of senior politicians and administrators, and has managed to circumvent 
controversy at a time where considerable public and press interest in matters of care of 
children, and a few high-profile controversies.  This is not to suggest GTCS is untouchable, 
but that it has Intelligence to know what is going on, especially re matters of professional 
regulation and risk management.   

5.3 GENERAL MEDICAL COUNCIL  

5.3.1 Role of the GMC (from their website: http://www.gmc-uk.org/). 
The purpose of the General Medical Council (GMC) is to protect, promote and maintain the health 

and safety of the public by ensuring proper standards in the practice of medicine. 
The law gives four main functions under the Medical Act 1983:
 keeping up-to-date registers of qualified doctors 
 fostering good medical practice 
 promoting high standards of medical education 
 dealing firmly and fairly with doctors whose fitness to practise is in doubt. 

5.3.2 Protecting the public 
 “We have strong and effective legal powers designed to maintain the standards the public 

have a right to expect of doctors. We are not here to protect the medical profession - their 
interests are protected by others. Our job is to protect patients. 

 Where any doctor fails to meet those standards, we act to protect patients from harm - if 
necessary, by removing the doctor from the register and removing their right to practise 
medicine. 

 The GMC is an independent body and represents a partnership between the public and the 
profession. This concept of ‘professionally-led regulation in partnership with the public’ 
enables the GMC to set a framework of standards and ethics that is owned by the profession 
while reflecting the views and expectations of the public. The values are embodied in the 
publication Good Medical Practice, which underpins all the GMC’s work.” 

5.3.3 legal status 
The General Medical Council (GMC) was established under the Medical Act of 1858.
 also a registered charity (registration number 1089278). 
 The governing body, the Council, has 35 members: 
 19 doctors elected by the doctors on the register 
 14 members of the public appointed by the NHS Appointments Commission 
 2 academics appointed by educational bodies - the universities and medical royal college. 

5.3.4 Developing Medical Regulation: a vision for the future  
(April 2005) 
 This was GMC’s submission to the Donaldson Enquiry – which was due for publication in 

Dec. 05 –still not published.  
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 Key issues aimed at improving effectiveness of regulation over next 5 to 10 years: 

1. more effective connections between different elements in regulatory environment. 
2. Need for regulation. to develop more creative approach to engaging with patients and public. 
3. Make register of medical practitioners more accessible and relevant to users 
4. Risk-based approach to regulation: the need for regulation to be targeted towards areas of 

perceived risk. “We need to be fully conscious of the burden of regulation and ensure that it 
does not get in the way of good health care … we want to regulate with a light touch where 
the regulatory risk is low and with a greater scrutiny where it is higher.” (intro) 

5. Making sense of complaints and fitness to practise: need to make clear distinction between 
dealing with questions of fitness to practise (which is for the regulator to do) and resolving 
complaints (which is for others).  

Para. 15, p.6: models of professional regulation. 
 At one end: system based on deterrence, focused on wrong-doing and punishment: 

prescriptive, rule-bound, reactive, mistrust of those regulated. 
 “It is the regulator as policeman whose task is to catch miscreants.” (p.7 

 at other end: model based on compliance, where underlying assumption is integrity and 
competence of majority of regulated professionals; emphasis on being proactive and 
encouraging improvement through guidance rather than detailed and prescriptive 
regulations.  

Para. 69: p.13: a ‘risk-based’ approach to regulation. GMC is committed to the principles of Better 
Regulation Task Force – proportionality, accountability, consistency, transparency and 
targeting. ‘Proportionality requires that policy solutions be proportionate to the perceived 
problem or risk.’ (p.13) 

Para. 86, p.15: avoid the ‘complaints maze’ by creating a portal for complaints about health care in 
UK (in context of NHS, GMC etc) – presumption should be of local handling of complaint in 
first instance and only passed to GMC if that becomes justified by further, additional 
evidence.  

Para. 159 ff. p.24: July 2003; number of members of Council (i.e. governing body of GMC) reduced 
from 104 to 35.  

 Current policy of GMC is that majority should be elected medical members. Para. 165 
comments: ‘Other professions are also reviewing the manner of their regulation, most notably 
the legal professions.’ [context of Clementi?] – but ‘the environments of within which medical 
and legal practice operates are very different.’ (para. 174: p.25) 

Para.164: in light of Dame Janet Smith’s fifth report on Shipman case (http://www.the-shipman-
inquiry.org.uk/fifthreport.asp);  

 query whether elected members have a conflict between interests of their electorate and the 
public interest (‘doctors regulating doctors’). ‘We accept that the election by doctors of a 
majority may give rise to the perception of a representative body and that in turn might have 
an impact upon public confidence.’ (para. 174: ‘adjudication could be completely separated 
from the GMC, as Dame Janet Smith recommended.’) 

Para. 165: ‘Other professions are also reviewing the manner of their regulation, most notably the 
legal professions. It is also a matter being considered by the Better Regulation Task Force 
[now, Commission] and, most recently, the Independent Commission for Good Governance 
in Public Services.’’ 

Para. 172: for 2004, percentage of successful appeals constituted 0.7% 

Para. 178: regulation is a ‘reserved’ matter to Westminster, and thus accountability should be to 
WMP. Nevertheless, differing clinical governance exists in different parts of UK, thus office 
established in Edinburgh in 2004, and one in Cardiff in 2005.  

 Annex C: p.31; Report also cites Independent Commission for Good Governance in Public 
Service (by Langlands, 2005) http://www.opm.co.uk/ICGGPS/.  
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5.3.5 Issues re LSS: 
1. high profile cases e.g. Bristol; Shipman – GMC under even more pressure re medical issues 

than perhaps lawyers are.  
2. Issue of ‘doctors regulating doctors’ even where election to council; ‘just a cosy club’? 

(Professionally-led regulation in healthcare – just a cosy club?’, Social Market Foundation, 
Nov. 2004). Graeme Catto (President of GMC) comments: ‘I do not believe at all in self-
regulating professions but I do believe very strongly in professionally-led regulation.’  

3. Problem of external regulation seen as giving rise to ‘a rising mass of codified petty 
regulation, swollen by the need for rules to enforce rules and to counter their avoidance’ (by 
Fred Hirsch; quoted by Catto on p.16) 

4. ‘You could have a lay body that had professional advice and ask it to regulate the profession, 
but it is likely to alienate those you most wish to regulate.’ (Catto, p.17) 

5. Issues of ‘fit for purpose’ and ‘proportionality’; development of risk-based regulation (see 
Better Regulation Commission). GMC sees opportunities in a multi-tiered regulatory model 
(inculcating ‘individual consciousness’ and best practice for each doctor = self-regulation; 
through team-based regulation (‘the practice’); work-based regulation (e.g. hospital); up to 
national regulator e.g. GMC. GMC should not see all complaints (‘croutons in soup’ case – 
whereby a doctor was prosecuted for taking croutons ‘without paying for them’ in hospital 
canteen.) Also work with Royal Colleges to develop shared regulatory instruments. 

6. Finance? While doctors pay a registration fee, they can set it against tax, so in that respect it 
becomes ‘public money’. Nothing wrong with doctors paying a license fee, like a taxi driver, 
thereby public get reassurance.  Problem is costing of regulation set against proportionality; 
need for this to be accurately done, otherwise it becomes open-ended costs on practitioners.  

7. Scottish/English differences? While some 15% of doctors have a Scottish registered 
address, about 8% of the UK medical workforce actually work in Scotland, but only 4% of 
complaints relate to doctors working in Scotland.  This calculation can be made because the 
GMC is a UK-wide body, unlike their legal counterparts.  

5.4 FINANCIAL OMBUDSMAN SERVICE 

5.4.1  Financial Advisors are subject to stringent regulation by FSA, and specifically the Financial 
Ombudsman Service (FOS) which is responsible for resolving complaints about financial 
services quickly and with minimum formality.  Under the Act, FOS comprises two 
jurisdictions: the compulsory jurisdiction covering firms which are required to participate in 
the FOS in respect of complaints about activities specified by FSA; and the voluntary 
jurisdiction covering financial services activities not included in the compulsory jurisdiction.   

5.4.2  FSA has extensive handbooks, including regulatory processes and dispute resolution 
(http://fashandbook.info/FSA/html/handbook).  The role of FOS it to settle disputes, as an 
alternative to the courts; it is not a regulator or a trade body or a consumer champion.  Its 
main aim is to help settle individual disputes between consumers and financial firms.  It 
covers a wide range of financial matters, from insurance and mortgages to savings and 
investments. FOS is independent; complainants who are not satisfied are free to go to court 
instead, but if they accept the ombudsman’s decision, it is deemed binding on both 
complainant and the form.  It aims to resolve cases within 6 months, except in complex 
cases such as those concerning mortgage endowments which represent some 250 
complaints per day.  FOS does not publish the names of firms or consumers whose cases it 
handles.  

5.4.3  FOS is answerable to FSA which in turn is answerable to the UK parliament, via The 
Treasury.  All directors are appointed by FSA, and the case of the Chairman, with the 
approval of Treasury. ‘In the appointment of Directors, the FSA will have regard to the need 
to achieve and maintain an appropriate balance in the composition of the Board and will take 
account of the views of the Chairman of FOS.’ (Memorandum of Understanding between 
DSA and FOS; para. 29)  The board members of FOS are non-executive with no involvement 
in individual complaints.  Their job is to ensure that FOS is properly resourced and is able to 
carry out its role effectively and independently.   
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5.4.4  According to Handbook Guide FISA 11 (Complaints), FOS collects complaints data to assist 
in the monitoring of firms and their regulatory compliance.  Firms are required to report twice 
a year, six months pre- and post its accounting reference date.   

5.4.5  FSA issued a consultation paper (no.30) in October 1999 on the regulation of professional 
forms.  Chapter 12 set out its thinking on ‘financial’ versus ‘professional’ service complaints, 
as follows:  

 ‘Complaints that relate purely to a form’s professional services with no element of activity 
captured by the compulsory jurisdiction of the FSO scheme will remain the responsibility of 
the relevant professional body.’ (para.12.5) 

 FSA recognises, however, that many complaints will be hybrid, relating in part to financial 
services and to professional ones, and resolved to pass details of complaints concerning 
non-financial service activities of a firm to the relevant professional body. In particular, it 
gives examples of non-mainstream investment business activities carried on by professional 
firms including: a solicitor acting for executors arranging the sale of shares on instruction of 
executors and trustees; a solicitor doing matrimonial work who obtains IFA advice on unit 
trusts, pension and endowments in joint names; a solicitor acting for an estate or trust who 
holds unit trusts and share certificates; a lawyer performing residential conveyancing who 
makes arrangements for transfer of shares in a management company; and see appendix B.   

6.0 GENERAL OBSERVATIONS 

6.1 The proliferation of regulatory bodies in recent years is causing general concern.  Such bodies 
often take on a life of their own, and in Fred Hirsch’s words, result in ‘a rising mass of 
codified petty regulation, swollen by the need for rules to enforce rules and to counter their 
avoidance.’ (quoted by Graeme Catto, President of the GMC).  The scale and complexity of 
what ICAS refers to as ‘the Complaints Industry’ is here to stay. We hear little these days 
about the need for a ‘bonfire’ of quangos, of non-departmental public bodies (NDPBs) being 
dismantled.  There is now a regulatory industry with a relatively self-contained career 
structure such that individuals can move from one to the other, gathering up expertise, and 
applying it to a cognate area of regulation.  This proliferation is recognised by the UK Better 
Regulation Commission (BTC) with its insistence upon the ‘one in, one out’ principle, 
although one might be sceptical that such a principle will ever apply. 

6.2 As regards the legal profession in Scotland, the impact of the Clementi Report is very 
obvious.  This seems to be a well-argued and astute document, and Clementi even took the 
precaution of having the system of regulation in England and Wales professionally costed.  
One might, however, be sceptical that these will remain within the bounds set by Ernst and 
Young for Clementi.  There is also the powerful input of the Department of Constitutional 
Affairs which is a relatively new player in this regulatory game, and one, no doubt, keen to 
establish its presence.  

6.3 This raises the issue as to whether or not Scotland should be doing things differently.  On the 
one hand, the system is smaller and less complex, but on the other hand, it is not difficult to 
see the influence of Clementi in the proposals in the bill, and undoubtedly civil servants at 
least found it a useful benchmark.  There is, however, a serious issue as to how these 
matters play in Scotland.  If nothing else, there is a point to be made as the legislation goes 
through parliamentary committee that the political system should be very careful of landing 
the profession and their clients with an over-elaborate and costly system, something of a 
‘hammer to crack a nut’. There may well be scope to set the number and type of legal 
complaints in context: have they increased or decreased over the years? Changed in type 
and impact? Are they proportionately more of less than south of the border (the GMC have 
made this point to show that Scotland is less subject to complaints).   

6.4 There is little doubt that the analysis of the consultation exercise left a lot to be desired. It 
certainly conforms to the usual kind of Scottish Executive exercise in being quick and dirty, 
but it should not be allowed to become conventional wisdom.  It contains some elementary 
howlers, and there might be scope in committee to raise this (one can hear some MSPs 
lazily reaching for it as incontrovertible evidence of public discontent).  Some counter-
analysis of the submissions would have probably helped to spike some guns, but possibly 
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that moment has gone, and probably would now be seen as special pleading.  It does not 
seem sensible, however, to let politicians get away with lazy nostrums based on half-baked 
evidence.  

6.5 As regards comparator professions, lawyers are at some disadvantage.  Plainly, the 
separation of representative and regulatory functions has been impacting on all professions 
for some time.  Comparison with ICAS, for example, provides  a good example of a robust 
defence of essentially a private sector organisation, although it has the advantage that it 
does not carry a Guarantee Fund, nor deal with ‘service’ complaints.  The GTC is patently a 
public sector professional body which has, over 40 years, developed its professional and 
political standing, such that it does not weaken its independence by dealing with government, 
even when pre-1997 that government was frequently ideologically hostile to public sector 
professionals. The GMC has had to deal with some very public controversies (Bristol, 
Shipman etc) and in the course of these has had to take on the accusation that it is a ‘cosy 
club for doctors regulating doctors’.  Its president Graeme Catto had a nice line: ‘I do not 
believe at all in self-regulating professions but I do believe very strongly in professionally-led 
regulation’.  The Law Society may not, thankfully, have to deal quite so often in matters of life 
and death, but there is much to be learned from the way the GMC has gone about its 
business, seemingly one step ahead of the critics, or at least well able to respond.  Finally, 
the financial industry itself has developed far-reaching mechanisms for regulation and 
complaints-management.  There is mileage in pointing out that while it distinguishes financial 
and professional matters, it recognises that this is not always a clear-cut distinction, and one 
imagines the legal profession agree with that. FSA/FOS regulation is well-developed and fit 
for purpose. 

6.6 My own reading of relevant documents is that the Law Society has two major grounds for 
concern.  Firstly, membership of the proposed regulatory body seems too closely in the gift of 
government and politicians, even where this is managed via OCPAS rules ensuring due 
process.  It is proposed that a majority of SLCC will be lay persons appointed by Scottish 
Ministers, unlike the comparator professions examined where professionals are in the 
majority.  While one can trust OCPAS to ensure that due process is observed, there is a prior 
issue as to how lay members emerge in the first place, newspaper advertisements seeming 
to be the usual method.  The task is one of encouraging a wide and diverse range of people 
who do not have particular axes to grind.  Secondly, and possibly more dangerously, there 
seems to be a serious lack of articulation between the system of regulating the legal 
profession in Scotland, and how it is paid for.  In other words, it seems that the profession will 
pay for a system (minimally employing 50 to 60 people, and one imagines, a lot more than 
that; how was that figure calculated?) but the regulatory system does not directly to raise its 
own revenue.  This is not to argue that the system should be publicly funded – this has its 
own downsides, but that there are no obvious cost constraints.  In short, costs may inflate as 
the regulator finds more things to do. The Better Regulation Commission is a strong 
advocate of two related principles: of proportionality and fit-for-purpose.  There must at least 
be a risk that the new regulatory system for the legal profession in Scotland fails to meet 
those principles.   
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Supplementary Information from the Scottish Executive 

3 May 2006 

Thank you for your letter dated 2 May, and for pointing me in the direction of the paragraph to 
which Mr Arbuckle was referring. 

Paragraph 109 of the Financial Memorandum states that “The legal professional bodies will 
continue to deal with complaints about the conduct of their members, but will realise significant cost 
savings from the transfer of responsibility for service complaints to the Commission (which 
represent about 70% of their current workload)”. 

The Law Society currently spends approximately £2.1 million on handling of complaints against 
solicitors, around 70% of which relates purely to complaints of inadequate professional services. I 
attach a copy of the Annual Report of their Client Relations Office, which contains useful graphs 
and statistics at pages 8 and 9. The Bill would transfer services complaints to the new Scottish 
Legal Complaints Commission. The Law Society’s annual expenditure on complaints handling 
should therefore reduce substantially. A proportionate reduction (70% of £2.1 million) would be 
£1.47 million, although the Society may well argue that it will need to retain more than 30% of 
current staff to handle conduct complaints. The new Commission is intended to be financed by the 
legal profession through the annual levy and complaints levy provided for in the Bill, however the 
client relations costs incurred by the Law Society will be reduced. The suggestion made by Mr 
Arbuckle at the time that what paragraph 109 refers to is a transferred cost is correct. The saving 
would be made by the professional body, but responsibility would be transferred to the new 
Commission, which would recover its costs from practising members of the profession. 

The Faculty of Advocates receives far fewer complaints, and has no staff who deal with complaints 
handling on a full-time basis. While the savings to the Law Society will be substantial, savings to 
the Faculty are likely to be marginal. 

I hope this is helpful. 

Louise Miller
Bill Co-ordinator
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ANNEX B – REPORT FROM THE SUBORDINATE LEGISLATION COMMITTEE 

Subordinate Legislation Committee Report on the Legal Profession and Legal Aid 
(Scotland) Bill at Stage 1 

The Committee reports to the lead Committee as follows— 

Introduction 

1. At its meetings on 18 April and 9 May the Subordinate Legislation Committee considered the 
delegated powers provisions in the Legal Profession and Legal Aid (Scotland) Bill at Stage 1. 
The Committee submits this report to the Justice 2 Committee, as the lead Committee for the 
Bill, under Rule 9.6.2 of Standing Orders. 

2. The Executive provided the Parliament with a Delegated Powers Memorandum1.

3. The Committee’s correspondence with the Executive is reproduced in Annexes 1 and 2. 

Delegated Powers Provisions 

4. The Committee considered each of the delegated powers provisions in the Bill. The Committee 
approves without further comment: sections 8(7), 17(1), 17(3), 31(1), 36(2), 38(1)(b), 38(2), 
39(2), 45(7), 48(1) and 52(2).

Section 15(4)(b) and 15(8) – Handling by relevant professional organisations of conduct 
complaints: investigation by Commission 

5. The Committee asked the Executive to explain the reason for delegating to subordinate 
legislation the date from which the 6 month expiry period will run in relation to a handling 
complaint. 

6. In its response, the Executive gave a detailed explanation of the reasons for delegating powers 
and that the date (from which the 6 month expiry period will run) will require to be referred to in 
different ways depending upon the professional organisation concerned and the nature of the 
complaint. In some circumstances as described in the response, it would not in any event be 
possible to set out in the Bill precise definitions of the date on which the 6 month expiry period 
is to start to run. 

7. The Committee found the Executive’s response a helpful elaboration of the purpose of 
the power in subsection (4)(b). It is content with the powers in subsections 4(b) and (8) 
and that they are subject to negative procedure. 

Section 16(8) – Investigation under section 15: final report and recommendations 

8. The Committee noted from the delegated powers memorandum that “there is a requirement for 
consultation” with regard to amending the maximum level of compensation but that this is not 
reflected in the Bill.

9. The Executive was grateful to the Committee for highlighting this discrepancy and confirmed 
that the delegated powers memorandum reflects the policy intention rather than the Bill as 
introduced. It confirmed that it will bring forward an amendment at Stage 2 which will require 
consultation with regard to altering the maximum level of compensation. 

The Committee welcomed the Executive’s response. It is content with the power and that it 
is subject to negative procedure. 

                                           
1 Delegated Powers Memorandum

209



Justice 2 Committee, 11th Report, 2006 (Session 2) - ANNEX B 

92

Section 17(4) – Abolition of Scottish legal services ombudsman 

10. The Committee asked the Executive to clarify the scope of the power and in particular whether 
it is intended for this to deal with the staff and property of the Ombudsman. The Committee 
also observed that the power could be insufficient for dealing with the staff and property of the 
Scottish Legal Services Ombudsman and that express provision might be necessary. 

11. The Executive explained, in its response, that it funds and provides all the Ombudsman’s 
facilities - including property - and therefore no special provision is necessary to deal with this 
as taxpayers’ assets will revert to the Executive. 

12. It also explained that in relation to staff, while incidental provisions may be required, it does not 
intend to make substantive provisions as regards transfer,  but that Ministers would act as if 
TUPE applied in respect of the transfer of the staff of the Ombudsman to the Commission. 

13. The Executive also explained that although the power in section 17(4) does not deal 
substantively with issues relating to staff or property, it considered that the power may be 
required in case there are practical contingencies that may have to be dealt with. 

14. The Committee welcomed the helpful explanation from the Executive, and was content 
that no further provision was necessary in the light of this. It is content with the power 
and that it is subject to affirmative procedure. 

Section 23 (and schedule 3) – Duty of the Commission to make rules as to practice and 
procedure 

15. The Committee asked the Executive to clarify what matters are intended to be included in the 
rules. It noted that it appears that the matters covered by the rules might extend beyond 
matters of administration and therefore this might be more appropriately contained in a 
Statutory Instrument. The Committee also asked whether it is proposed that the Commission 
should be listed in Schedule 1 of the Tribunals and Inquiries Act 1992. 

16. The Executive agreed that the matters covered by the rules extend beyond pure matters of 
administration. The Executive considered it important, as part of the independence of the 
Commission, for the rules of the Commission to be made by the Commission itself and the 
Executive did not wish to pre-empt the Commission by imposing rules upon it. 

17. The Executive explained that the rules will be subject to full consultation (as set out in section 
23(5) of the Bill) and will be informed by the expertise of the independent members of the 
Commission. However, given the importance and the sensitivity of the rules, it is considering 
possible stage 2 amendments to make the rules subject to parliamentary procedure with a 
resolution of the Scottish Parliament required before they could come into force. 

18. The Executive indicated that it is bearing in mind that it will be good practice for the 
Commission to review its rules regularly in the light of experience and that a requirement for 
parliamentary scrutiny of any variation to its rules, in addition to the existing requirement to 
consult in section 23(5) of the Bill, might impose a constraint on the frequency of review.   

19. The Executive confirmed that there is no present intention to list the Commission as a tribunal 
for the reasons set out in its response. 

20. The Committee welcomes the Executive’s commitment to consider Stage 2 amendments 
which would, amongst other things make the rules subject to Parliamentary procedure. 
It will consider the provision again in the light of any amendments. 

21. The Committee draws the attention of the lead Committee to its correspondence with the 
Executive in Annexes 1 and 2 on this important and sensitive matter. 
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Section 33(2)(a)(v) – Giving of notices etc. under Part 1 

22. The Executive was asked to comment on why it considered subordinate legislation to be more 
appropriate for setting out detailed provisions as to methods of giving notice when section 33 
already contains such provisions. 

23. In its response, the Executive explained that although it is appropriate to set out details of 
notice to be given to broader categories of person on the face of the Bill, it considered that it is 
more appropriate for detailed provision relating to individual named bodies to be contained in 
subordinate legislation.  

24. The Committee was content with the Executive’s response.

Section 36(4) – Unsatisfactory professional conduct: solicitors firms of solicitors, 
incorporated practices or certain limited liability partnerships 

Section 37(1) – Unsatisfactory professional conduct: conveyancing or executry 
practitioners etc. 

25. The Committee asked the Executive to provide further details of the intended content of 
instruments under these powers, as it was of the view that some of the powers being taken by 
these Regulations may be significant.  

26. In its response, the Executive confirmed that intends to bring forward amendments at Stage 2 
to amend both sections 36 and 37 to insert modifications and omit sections 36(4) and (5) and 
37(1) and (2). It indicated that these would be broadly in line with what is already provided for in 
section 42ZA (as inserted by section 36(2) of the Bill). 

27. The Committee also asked the Executive to comment on whether the power in section 36(4) 
should be subject to super affirmative procedure.   

28. As the Executive intends to bring forward appropriate stage 2 amendments, this issue no 
longer arises. 

29. The Committee welcomes the Executive’s intention to legislate by way of primary rather 
than secondary legislation in respect of these matters, and will consider the 
amendments at Stage 2. 

Section 45(6) – Register of advisers: advice and assistance 

30. The Committee asked the Executive to provide further details of the intended content of 
instruments under these powers. 

31. The Executive gave a full and helpful response and explained that the intention is that non 
lawyer advisers will be able to access payment from the Scottish Legal Aid Fund for advice and 
assistance in relation to categories of advice where solicitors do not commonly become 
involved in the provision of advice. 

32. The Committee had also noted that the power in section 45(6) which authorises the 
expenditure of public funds is currently subject to negative procedure and the initial view of the 
Committee was that this did not provide an adequate level of Parliamentary scrutiny. 

33. The Executive explained in its response that negative procedure was consistent with the 
procedure already applied to exercise of similar powers the Legal Aid (Scotland) Act 1986. 

34. The Committee is content with the Executive’s response and that the powers should be 
delegated. It is also content that they are subject to negative procedure. 
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Section 45(9) – new schedule 1A to the 1986 Act – further provisions in relation to the 
Register of advisers 

35. The Committee considered that the “adviser code” should be subject to Parliamentary 
procedure and asked the Executive to comment. 

36. The Executive explained, in its response, that in this provision it was aiming for consistency 
with Part IVA of the 1986 Act, which relates to the Criminal Legal Assistance Register. Section 
25B(4) – (6) of the 1986 Act makes provision for the draft code of practice for solicitors 
providing criminal legal assistance to be approved by Ministers and is not subject to any 
Parliamentary procedure. 

37. The Executive considers that the provisions for approval of the adviser code in paragraph 4(4) 
of schedule 1A of the bill are appropriately broadly similar to the provisions in the 1986 Act 
relating to the Criminal Legal Assistance Register and therefore they argued that it is 
appropriate that they should also not be subject to any Parliamentary procedure. 

38. The Committee is content with the Executive’s response. It is also content with the 
power and that it is not subject to Parliamentary procedure. 

Paragraph 2(7) of schedule 1 – The Scottish Legal Complaints Commission – Pre-
application consultation 

39. The Committee asked the Executive to provide further clarification of its intended use of the 
power in sub-paragraph (7)(d) of paragraph 2. it also asked for an explanation of the policy 
behind the proposed use of these powers as well as the reasons why the Executive considered 
that subordinate legislation was appropriate. 

40. The Executive explained in its response its intention to bring forward amendments at stage 2 
which will set fixed parameters that will prevent the power in paragraph 2(7) from being used to 
achieve extreme results. 

41. The Executive indicated that the purpose of the power to alter the number of members of the 
Commission is to provide flexibility in light of the actual experience of the Commission’s 
operations. It is intended that a review of the Commission’s membership would be conducted 
after two years. 

42. The Committee welcomes the Executive’s intention to bring forward amendments at 
Stage 2 and will monitor these then. 

43. The Committee also asked the Executive to explain why there is no requirement for prior 
consultation before an order altering the number of members of the Commission is made.  

44. In its response, the Executive explained the policy intention. Any alteration in the number of 
members would have budgetary implications and in this context the Executive notes section 
20(4) of the Bill which provides for consultation with each professional organisation on the 
Commission’s proposed budget for the next financial year. 

45. The Committee draws the attention of the lead Committee to the Executive’s response.  
It is of the view that the connection made by the Executive with the consultation 
requirements of section 20(4) in respect of the Commission’s budget, was not relevant.  

Paragraph 17(1) of schedule 1 – directions as to exercise of functions 

46. The Committee asked the Executive to provide further information on the power given to 
Ministers to issue directions to the Commission on how it should exercise its functions. 

47. The Executive, in its response, explained that directions of this kind are frequently provided in 
relation to NDPBs and noted that Ministers have a general direction making power in relation to 
the Ombudsman. The direction making power in paragraph 17(1) is expressly limited to 
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directions ‘of a general character’ and therefore does not permit Ministers to make directions of 
a specific nature. It added that intervention by Ministers in operational matters, individual 
decisions or individual complaints would require a power to make directions of a specific nature 
and are thus excluded. 

48. The Executive did recognise that the Commission is not a standard type of NDPB and that, as 
it stands, this provision may raise concerns about how the power might be used. It stated that it 
is considering whether the power could be refined any further to put it beyond doubt that 
Ministers will not intervene in operational matters or individual decisions or complaints. 

49. The Committee recognises that this provision is very sensitive and that it has ECHR 
implications. It welcomes the Executive’s consideration of whether the power could be 
refined any further and will monitor developments at Stage 2. 

50. The Committee is concerned however, about whether it is appropriate for the Executive 
to give even general directions to the Commission on the exercise of its functions, and 
draws this concern to the attention of the lead Committee. 
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ANNEX 1 

Correspondence between the Subordinate Legislation Committee and the Scottish 
Executive 

Section 15(4)(b) and 15(8) – Handling by relevant professional organisations of conduct 
complaints: investigation by Commission 

1. The Committee considers that the expiry of a complaint is a matter of some importance 
and it might have expected the relevant period to have been specified in the Bill. The Executive is 
asked to explain why this is delegated to subordinate legislation.

2. The Committee considers that the power to amend the time limit to apply to complaints in 
section 15(8) sits oddly with the power in subsection (4), and seems unduly complicated. The 
Committee is not sure why the power in subsection (8) is needed given that it would be possible to 
achieve the objective under subsection (4). The Executive is asked to explain its drafting 
approach here, where a single power may have sufficed instead of two.

Section 16(8) – Investigation under section 15: final report and recommendations 

3. The Committee notes from the DPM that “there is a requirement for consultation” with 
regard to amend the maximum level of compensation, but that this is not reflected in the Bill. The 
Committee considers that the power is significant enough to warrant consultation and notes that 
similar powers in sections 8 and 36(2) which, although limited, require prior consultation before 
they are exercised. The Executive is asked to clarify the position with regard to consultation 
in this section. 

Section 17(4) – Abolition of Scottish legal services ombudsman 

4. The Committee is not clear on what is intended should be encompassed in an order under 
this power, and notes that there is nothing in the Bill which deals with the staff and property of the 
ombudsman. The Committee noted that it is normal practice for a Bill which abolishes a statutory 
office to contain some relevant provision in this respect. The Executive is asked for clarification 
of the power and whether this will cover such matters. If it does, the Committee considers 
that the power could be insufficient and that express provision might be necessary. 

Section 23 (and schedule 3) – Duty of the Commission to make rules as to practice and 
procedure 

5. The Committee notes that it would appear from the terms of Schedule 3 that the matters 
covered by the rules extend beyond matters of administration, and impose requirements on people 
submitting complaints to the Commission. If this is the case, then the Committee would take the 
view that some of the proposed rules should be embodied in a statutory instrument. This is an 
important provision and before offering detailed comment upon it, the Committee would require 
much more information (notwithstanding schedule 3) as to what is to be included in the rules. The
Executive is asked to clarify what matters are intended to be included in the rules. The 
Executive is also asked whether it is proposed that the Commission should be listed in 
Schedule 1 to the Tribunals and Inquiries Act 1992. 

Section 33(2)(a)(v) – Giving of notices etc. under Part 1 

6. The Committee considers that as section 33 already contains detailed provisions as to the 
methods of giving notice, the Executive’s claim that subordinate legislation is more appropriate 
than primary legislation seems rather inconsistent. The Executive is asked to comment. 

Section 36(4) – Unsatisfactory professional conduct: solicitors, firma of solicitor, 
incorporated practices or certain limited liability partnerships 
Section 37(1) – Unsatisfactory professional conduct: conveyancing or executry 
practitioners etc.
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Section 45(6) – Register of advisers: advice and assistance 

7. The Committee notes that the exact nature of the provisions in these sections is still under 
consideration, however it is concerned that some of the powers taken by these regulations may be 
significant. It is not in a position without further information to decide whether it considers that 
subordinate legislation is appropriate. The Executive is asked to provide further details of the 
intended content of instruments under these powers. 

8. Furthermore, although affirmative procedure is proposed (for sections 36(4) and 37(1)), the 
Committee wonders whether the power in section 36(4) should be subject to super-affirmative 
procedure. The Executive is asked to comment. 

9. The Committee notes that there is no requirement to consult before exercising the powers 
in both sections 36(4) and 37(1). The Executive is asked to clarify the reasons why there is no 
such requirement. 

10. The Committee notes that the power in section 45(6) which authorises the expenditure of 
public funds is currently subject to negative procedure. It is of the view that this is not adequate and 
is minded to recommend that at least the first set of regulations proposed should be subject to 
affirmative procedure, with subsequent regulations subject to negative procedure. The Executive 
is asked to comment.  

Section 45(9) – new schedule 1A to the 1986 Act - further provisions in relation to the 
Register of advisers 

11. It seems to the Committee that the “adviser code” will contain more than simple guidance 
and will have legislative effect. The Committee notes that compliance with the code is a 
prerequisite of registration and an adviser can be removed from the register for failure to comply 
with it. The Committee considers therefore that the code should be subject to Parliamentary 
procedure, perhaps in the form of a SSI made by Ministers approving the terms of the code. The
Executive is asked to comment. 

Paragraph 2(7) of schedule 1: The Scottish Legal Complaints Commission – Pre-application 
consultation 

12. The Committee notes that this power confers a wide discretion on Ministers to alter the 
number of members on the Commission. It is concerned that the only constraint on the use of the 
power is contained in subparagraph (8) of paragraph 2. It is not clear for example whether the 
power in subparagraph (7)(4) might be used to remove all the lawyer members from the 
Commission so that it was made up of entirely lay members. The Executive is asked to provide 
further clarification of its intended use of the power; further explanation of the policy behind 
the proposed use of powers; and why it is considered that subordinate legislation is 
appropriate.

13. The Committee is concerned that there is no statutory provision requiring prior consultation 
before the draft order is laid. The Executive is asked to explain why there is no such provision. 

Paragraph 17(1) of schedule 1: directions as to exercise of functions 

14. The Committee notes that this paragraph confers powers on Ministers to issue directions to 
the Commission on how it should exercise its functions and that these are not subject to 
Parliamentary scrutiny. The Committee would welcome further information on these powers to 
allow it to consider whether the directions should be subject to more formal scrutiny than is allowed 
for in the Bill. The Executive is asked to provide further information. 
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ANNEX 2 

Response from the Scottish Executive

1. Your letter of 18 April 2006 sets out the points which the Committee has raised about the 
provisions of the Legal Profession and Legal Aid (Scotland) Bill (“the Bill”). The Executive’s 
response to the issues raised is set out below. 

Section 15(4)(b) & 15(8) – Handling by relevant professional organisations of conduct 
complaints: investigation by Commission

2. The Committee has asked the Executive to explain the reason for delegating to 
subordinate legislation the date from which the 6 month expiry period will run in relation to a 
handling complaint. 

3. The Executive would explain that the date (from which the 6 month expiry period will run) 
will require to be referred to in different ways depending upon the professional organisation 
concerned and, in some cases, whether the conduct complaint about which a handling complaint is 
made is one which amounts to professional misconduct or whether it is one which amounts to 
unsatisfactory professional conduct.  So, for example in relation to solicitors, the date in question 
would either be defined by reference to the date on which the Council of the Law Society of 
Scotland (“the Council”) made a determination under section 42ZA(1) (as inserted into the 
Solicitors (Scotland) Act 1980 by section 36 of the Bill) in relation to a complaint for unsatisfactory 
professional conduct or, where the complaint in question was one of professional misconduct, by 
reference to the date on which the Council referred, or decided not to refer, a case for prosecution 
at the Scottish Solicitors Discipline Tribunal. The power contained in subsection (4)(b) is of course 
also wide enough to recognise those same distinctions (i.e. between procedures for unsatisfactory 
professional conduct complaints and for professional misconduct complaints) to be made in relation 
to the Faculty of Advocates and the other professional organisations. In this context, the Executive 
further notes that as sections 25-27 of the Law Reform (Miscellaneous Provisions) (Scotland) 
Act 1990 have not yet been commenced, there are as yet no bodies which have made a successful 
application under section 25 of that Act and it would therefore not in any event be possible to set 
out in the Bill precise definitions of the date on which the 6 month expiry period is to start to run in 
relation to such bodies.  The Executive considers that the above level of detail is best set out in 
secondary legislation. 

4. The Committee has asked the Executive to explain why the power in subsection (8) is 
needed given the Committee’s view that it would be possible to achieve the objective under 
subsection (4). The Executive considers that the power in subsection (4)(b) is to specify a date 
which will start the 6 month period running.  The power in subsection (8) is to alter the 6 month 
period to a different period. So the powers are for 2 different purposes. The Executive therefore 
considers that the power in subsection (4)(b) could not achieve the purpose in subsection (8). 

Section 16(8) – Investigation under Section 15: Final Report and Recommendations

5. The Committee notes from the delegated powers memorandum that “there is a 
requirement for consultation” with regard to amending the maximum level of compensation but that 
this is not reflected in the Bill. The Executive thanks the Committee for highlighting this discrepancy 
and confirms that the delegated powers memorandum reflects the policy intention rather than the 
Bill as introduced and that the Executive intends to bring forward an amendment at Stage 2 which 
will require consultation with regard to altering the maximum level of compensation. 

Section 17(4) – Abolition of Scottish Legal Services Ombudsman

6. The Committee has asked the Executive for clarification on the scope of the power in 
section 17(4) and in particular whether it is intended for this power to deal with the staff and 
property of the Ombudsman. The Committee further notes that the power could be insufficient for 
dealing with the staff and property of the Scottish Legal Services Ombudsman (“the Ombudsman”) 
and that express provision might be necessary. 
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7. The Executive funds and provides all the Ombudsman’s facilities - including property - and 
therefore no special provision is necessary to deal with property which as taxpayers’ assets will 
revert to the Executive. 

8. As regards staff, although incidental provisions may be required, it is not intended to make 
substantive provisions as regards transfer. In a letter to the Ombudsman of 7 March 2006, the 
Secretary to the Justice Department confirmed that, assuming a safe passage for the Bill, Scottish 
Ministers would act as if TUPE applied in respect of the transfer of her staff to the Commission and 
that the skills and experience of her staff would be valuable to the Commission. 

9. The Executive would further explain that although the power in section 17(4) does not deal 
substantively with issues relating to staff or property, it is considered that the power may be 
required in case there are practical contingencies that may have to be dealt with. 

Section 23 (and Schedule 3) – Duty of the Commission to Make Rules as to Practice and 
Procedure

10. The Committee has asked the Executive to clarify what matters are intended to be included 
in the rules and notes that it appears that the matters covered by the rules might extend beyond 
matters of administration and thus be more appropriately contained in Statutory Instruments. The 
Committee also asks whether it is proposed that the Commission should be listed in Schedule 1 of 
the Tribunals and Inquiries Act 1992. 

11. The Executive agrees that the matters covered by the rules extend beyond pure matters of 
administration. The Executive considers it important, as part of the independence of the 
Commission, for the rules of the Commission to be made by the Commission itself and the 
Executive would therefore not wish to pre-empt the Commission by imposing rules upon it. The 
Executive further explains, in this context, that the rules will be subject to full consultation (as set 
out in section 23(5) of the Bill) and will be informed by the expertise of the independent members of 
the Commission.  However, given the importance and the sensitivity of the rules, the Executive is 
carefully considering possible stage 2 amendments which would make the rules subject to 
parliamentary procedure with a resolution of the Scottish Parliament required before the rules could 
come into force. The Executive is however bearing in mind that it will be good practice for the 
Commission to review its rules regularly in the light of experience and that a requirement for 
parliamentary scrutiny of any variation to its rules, in addition to the existing requirement to consult 
in section 23(5) of the Bill, might impose a constraint on the frequency of review.  We should be 
grateful for the Committee’s views on this matter.  

12. The Executive confirms that there is no present intention to list the Commission as a 
tribunal.  Although the Commission has certain tribunal characteristics (bearing in mind ECHR 
considerations), the Executive expects the constitution and working of the Commission  to be 
largely monitored and influenced through the consultation process in relation to its rules. There are 
also further provisions in the Bill giving the Commission accountability to the Scottish Ministers, the 
professional organisations and the Scottish Parliament which the Executive considers provide 
sufficient oversight of the Commission and obviate the need to place the Commission under the 
auspices of the Scottish Committee of the Council on Tribunals.  

Section 33(2)(a)(v) – Giving of Notices etc under Part I

13. The Executive is asked to comment on why it is considered that subordinate legislation is 
more appropriate for setting out detailed provisions as to methods of giving notice when section 33 
already contains such provisions. 

14. The details set out in subsections (2)(a)(i)-(iv) apply generally to businesses, incorporated 
practices or limited liability partnerships, firms of solicitors and individuals (as appropriate). It is 
envisaged (please see subsection (3)) that any Regulations made under sub-paragraph (v) would 
identify individual bodies and/or organisations (as opposed to categories of person generally) and 
the Executive considers that although it is appropriate to set out details of notice to be given to 
broader categories of person on the face of the Bill, it is more appropriate for detailed provision 
relating to individual named bodies to be contained in subordinate legislation.  The Executive also 
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has in mind that there may be changing technologies or means of postal communication which may 
need to be provided for in future. 

Section 36(4) – Unsatisfactory Professional Conduct: Solicitors, Firms of Solicitors, 
Incorporated Practices or Certain Limited Liability Partnerships 
Section 37(1) – Unsatisfactory Professional Conduct: Conveyancing or Executry 
Practitioners etc

15. The Executive is asked to provide further details of the intended content of Instruments 
under these powers. The Executive notes the concern that the Committee has that some of the 
powers taken by these Regulations may be significant. 

16. The Executive would prefer the modifications of primary legislation required to achieve the 
policy described in sections 36(4) and 37(1) to appear in the Bill. It intends therefore to bring 
forward amendments at stage 2 to amend both sections 36 and 37 to insert modifications and omit 
sections 36(4) and (5) and 37(1) and (2). It is intended that these be broadly in line with what is 
already provided for in section 42ZA (as inserted by section 36(2) of the Bill).     

17. The Committee has asked the Executive to comment on whether the power in 
section 36(4) should be subject to super affirmative procedure. As the Executive intends to bring 
forward appropriate stage 2 amendments, these issues will be addressed in primary legislation and 
the question of whether super affirmative procedure is the most appropriate will not arise.

18. The Executive is asked to clarify why there is no requirement to consult before exercising 
the powers in both sections 36(4) and 37(1). The Executive would explain that the consultation 
paper “Reforming complaints handling, building consumer confidence: Regulation of the legal 
profession in Scotland” sought views on the concept of unsatisfactory professional conduct in 
chapter 11. As discussed above, the intention is of course to bring forward detailed stage 2 
amendments relating to unsatisfactory professional conduct. 

Section 45(6) – Register of Advisers: Advice and Assistance

19. The Executive is asked to provide further details of the intended content of Instruments 
under these powers.  

20. The intention is that non lawyer advisers will be able to access payment from the Scottish 
Legal Aid Fund for advice and assistance in relation to categories of advice where solicitors do not 
commonly become involved in the provision of advice. It is intended that this will improve access to 
justice for those who currently find it difficult to obtain advice in relation to specific problems. The 
Executive is working with stakeholders in the advice sector and the Scottish Legal Aid Board to 
establish categories of case which would be appropriately prescribed. Once the initial categories of 
case are prescribed and the system has been established the Executive will evaluate how it is 
working on an ongoing basis with a view to addressing any gaps in advice coverage. Based on 
previous consultations, possible areas to be prescribed initially would include housing, certain 
aspects of social security, employment rights advice for employees and debt. 

21. The Committee notes that the power in section 45(6) which authorises the expenditure of 
public funds is currently subject to negative procedure and the Committee is of the view that this is 
not adequate. 

22. As discussed above, the power in section 45(6) will be used to extend payment out of the 
Scottish Legal Aid Fund for provision of advice and assistance to non lawyer advisers. The Legal 
Aid (Scotland) Act 1986 (“the 1986 Act”) makes provision at section 33 for solicitors and counsel to 
be paid for advice and assistance. Section 33 gives the Scottish Ministers power to make 
regulations relating to payment out of the Scottish Legal Aid Fund for work done by solicitors and 
counsel. This power to authorise the expenditure of public funds is subject to negative procedure in 
terms of section 37(1) of the 1986 Act. As the intention in section 45 of the Bill is to extend payment 
for advice and assistance to non lawyer advisers in a similar way, the Executive considers that 
negative procedure is consistent with the existing provisions of the 1986 Act.  
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Section 45(9) – New Schedule 1A to the 1986 Act – Further Provisions in Relation to the 
Register of Advisers

23. The Committee considers that the “adviser code” should be subject to Parliamentary 
procedure and asked the Executive to comment. 

24. The provisions of schedule 1A of the Bill are intended to be consistent with Part IVA of the 
1986 Act, which relates to the Criminal Legal Assistance Register. In a similar way to that provided 
for non lawyer advisers in the Bill, section 25B of the 1986 Act provides for a code of practice for 
solicitors who undertake criminal legal assistance. Compliance with the code of practice is a 
prerequisite or registration on the Criminal Legal Assistance Register and solicitors can be 
removed from the Register for failure to comply. Section 25B(4) – (6) of the 1986 Act makes 
provision for the draft code of practice for solicitors providing criminal legal assistance to be 
approved by Scottish Ministers and it is not subject to any Parliamentary procedure. The Executive 
considers that the provisions for approval of the adviser code in paragraph 4(4) of schedule 1A of 
the Bill are appropriately broadly similar to the provisions in the 1986 Act relating to the Criminal 
Legal Assistance Register and therefore it is appropriate that they should likewise not be subject to 
any Parliamentary procedure.  

Paragraph 2(7) of Schedule 1: The Scottish Legal Complaints Commission – Pre-application 
Consultation

25. The Committee has asked the Executive to provide further clarification of its intended use 
of the power in sub-paragraph (7)(d) of paragraph 2, to provide further explanation of the policy 
behind the proposed use of these powers and why the Executive considers that subordinate 
legislation is appropriate. 

26. The Executive intends to bring forward amendments at stage 2 which will set fixed 
parameters that will prevent the power in paragraph 2(7) from being used to achieve extreme 
results. The Executive is considering providing that the Commission must at no time have fewer 
than 3 lawyer members or fewer than three non-lawyer members and must also not have more 
than seven lawyer members or more than seven non-lawyer members. 

27. The purpose of the power to alter the number of members of the Commission is to provide 
flexibility should it be necessary, in light of the actual experience of the Commission’s operations, in 
future to vary the number of members of the Commission. It is intended that a review of the 
Commission’s membership in light of its workload and experience be conducted after two years. 
The Executive considers that subordinate legislation which is subject to the affirmative procedure 
strikes the appropriate balance between Parliamentary scrutiny and the need for flexibility. 

28. The Executive is further asked to explain why there is no requirement for prior consultation 
before an order altering the number of members of the Commission is made. The Executive would 
explain that the policy intention is to exercise the power in light of the review of work pressures of 
the Commission and working practices of the Commission as set out in its rules and that any 
alteration to the number of members would be informed by advice from the Commission itself. Any 
alteration in the number of members would have budgetary implications and in this context the 
Executive notes section 20(4) of the Bill which provides for consultation with each professional 
organisation on the Commission’s proposed budget for the next financial year. 

Paragraph 17(1) of Schedule 1: Directions as to Exercise of Functions

29. The Executive is asked to provide further information on the power given to the Scottish 
Ministers to issue directions to the Commission on how it should exercise its functions. 

30. The Executive would explain that directions of this kind are frequently provided in relation 
to NDPBs.  Ministers also have a general direction making power in relation to the Ombudsman 
(see schedule 3 to the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990, paragraph 2), 
which has only been exercised on one occasion and was in very general terms. The direction 
making power in paragraph 17(1) is expressly limited to directions ‘of a general character’ and 
therefore does not permit Ministers to make directions of a specific nature. Intervention by Ministers 
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in operational matters, individual decisions or individual complaints would require a power to make 
directions of a specific nature and are thus excluded.   

31. The Executive recognises, however, that the Commission is not a standard type of NDPB 
and is conscious that, as it stands, this provision may raise concerns about how the power might 
be used.  The Executive is considering whether the power could be refined any further to put it 
beyond doubt that Ministers will not intervene in operational matters or individual decisions or 
complaints.  
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ANNEX C – EXTRACTS FROM MINUTES

JUSTICE 2 COMMITTEE 

EXTRACT FROM MINUTES 

6th Meeting, 2006 (Session 2) 

 Tuesday 7 March 2006 

Present:

Jackie Baillie 
David Davidson (Convener) 
Maureen Macmillan 
Jeremy Purvis 

Bill Butler (Deputy Convener) 
Colin Fox 
Stewart Maxwell

Work Programme (in private): The Committee considered its work 
programme; agreed from whom to seek written and oral evidence on the 
amendment to the Police, Public Order and Criminal Justice (Scotland) Bill 
which seeks to allow police to retain DNA where a case does not result in 
conviction; as a result of which agreed to seek an extension of one week for 
completion of stage 2 of that Bill; agreed the proposed timetable for 
completion of stage 1 of the Legal Profession and Legal Aid (Scotland) Bill 
and agreed witnesses for the initial oral evidence sessions on this Bill. 
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JUSTICE 2 COMMITTEE 

EXTRACT FROM MINUTES 

11th Meeting, 2006 (Session 2) 

 Tuesday 25 April 2006 

Present:

Jackie Baillie 
David Davidson (Convener) 
Maureen Macmillan 
Jeremy Purvis 

Bill Butler (Deputy Convener) 
Colin Fox 
Stewart Maxwell 

Also present: John Swinney MSP, Margaret Ross (Committee adviser) 

Legal Profession and Legal Aid (Scotland) Bill: The Committee took 
evidence from— 

Louise Miller, Mike West and Chris Graham, Access to Justice 
Division, Scottish Executive. 

Legal Profession and Legal Aid (Scotland) Bill – witness expenses: The 
Committee agreed to delegate to the Convener responsibility for arranging for 
the SPCB to pay, under Rule 12.4.3, any expenses of witnesses in the 
inquiry.

Items in private: The Committee agreed to reflect on the main themes 
arising from the evidence received relating to the Legal Profession and Legal 
Aid (Scotland) Bill in private at subsequent meetings. 
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JUSTICE 2 COMMITTEE 

EXTRACT FROM MINUTES 

12th Meeting, 2006 (Session 2) 

 Tuesday 2 May 2006 

Present:

Jackie Baillie 
David Davidson (Convener) 
Maureen Macmillan 
Jeremy Purvis 

Bill Butler (Deputy Convener) 
Colin Fox 
Stewart Maxwell 

Also present: John Swinney MSP, Margaret Ross (Committee adviser) 

Legal Profession and Legal Aid (Scotland) Bill: The Committee took 
evidence from— 

Caroline J. Flanagan, President, Douglas R. Mill, Chief Executive, 
Michael P. Clancy, Director, Law Reform Committee, Philip J. Yelland, 
Director, Client Relations Office, Oliver Adair, Convener, Legal Aid 
Solicitors Committee and Anne Hastie, Non-solicitor Member, Client 
Relations Committee, Law Society of Scotland 

Valerie E. Stacey, QC, Vice Dean, Faculty of Advocates 

Craig Bennet, President, and Ken Swinton, Ex-president, Scottish Law 
Agents Society 

Robert Sutherland, Convener, Scottish Legal Action Group. 

Legal Profession and Legal Aid (Scotland) Bill – consideration of written 
evidence (in private): The Committee considered the written evidence 
received in relation to the Bill and agreed to seek additional oral evidence. 
The Committee agreed to further consider the written evidence received in 
private at its next meeting. 

Legal Profession and Legal Aid (Scotland) Bill (in private): The 
Committee considered the main themes arising from the evidence session, to 
inform the drafting of its Stage 1 report. 
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JUSTICE 2 COMMITTEE 

EXTRACT FROM MINUTES 

13th Meeting, 2006 (Session 2) 

 Tuesday 9 May 2006 

Present:

Jackie Baillie 
David Davidson (Convener) 
Maureen Macmillan 
Jeremy Purvis 

Bill Butler (Deputy Convener) 
Colin Fox 
Stewart Maxwell 

Also present: John Swinney MSP, Margaret Ross (Committee adviser) 

Legal Profession and Legal Aid (Scotland) Bill: The Committee took 
evidence from— 

Kaliani Lyle, Chief Executive Officer, and Eileen McKenna, Manager, 
Airdrie Citizens Advice Bureau, Citizens Advice Scotland; 

Professor Alan Paterson, Law School, Strathclyde University; and 

Stuart Usher and William Burns, Scotland Against Crooked Lawyers. 

Legal Profession and Legal Aid (Scotland) Bill – consideration of written 
evidence (in private): The Committee agreed its approach for the publication 
of written evidence received in relation to the Bill.

Legal Profession and Legal Aid (Scotland) Bill (in private): The 
Committee considered the main themes arising from the evidence session, to 
inform the drafting of its Stage 1 report. 
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JUSTICE 2 COMMITTEE 

EXTRACT FROM MINUTES 

14th Meeting, 2006 (Session 2) 

 Tuesday 16 May 2006 

Present:

Jackie Baillie 
David Davidson (Convener) 
Stewart Maxwell 

Bill Butler (Deputy Convener) 
Maureen Macmillan 
Jeremy Purvis 

Apologies were received from Colin Fox. 

Also present: John Swinney MSP, Margaret Ross (Committee adviser). 

Legal Profession and Legal Aid (Scotland) Bill: The Committee took 
evidence from— 

Linda Costelloe Baker, former Scottish Legal Services Ombudsman; 
and then from— 

Alistair Cockburn, Chairman, Judith Lea, Clerk, and Mark Irvine, Lay 
Member, Scottish Solicitors’ Discipline Tribunal; and then from— 

Alice Brown, Scottish Public Services Ombudsman. 

Legal Profession and Legal Aid (Scotland) Bill (in private): The 
Committee considered the main themes arising from the evidence session, to 
inform the drafting of its Stage 1 report. 
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JUSTICE 2 COMMITTEE 

EXTRACT FROM MINUTES 

15th Meeting, 2006 (Session 2) 

 Tuesday 23 May 2006 

Present:

Bill Butler (Deputy Convener) 
Maureen Macmillan 
Jeremy Purvis 

David Davidson (Convener) 
Stewart Maxwell 

Apologies were received from Jackie Baillie. 

Also present: John Swinney MSP, Margaret Ross (Committee adviser). 

Legal Profession and Legal Aid (Scotland) Bill: The Committee took 
evidence from— 

Lindsay Montgomery, Chief Executive, Tom Murray, Director of Legal 
Services & Applications, and Colin Lancaster, Head of Policy, Scottish 
Legal Aid Board; 

Martyn Evans, Scottish Consumer Council; and then from— 

Trevor Goddard and Peter Turrell, Royal and Sun Alliance; 

Alistair J Sim, Marsh Limited; and then from— 

William Alexander, Stewart Mackenzie, Neil McKechnie; and then 
from—

James Clark, Joan Pentland-Clark, Mike Lloyd, Duncan Shields.  

Legal Profession and Legal Aid (Scotland) Bill (in private): The 
Committee considered the main themes arising from the evidence session, to 
inform the drafting of its Stage 1 report. 

226



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX C 

109

JUSTICE 2 COMMITTEE 

EXTRACT FROM MINUTES 

16th Meeting, 2006 (Session 2) 

 Tuesday 30 May 2006 

Present:

Bill Butler (Deputy Convener) 
Colin Fox 
Stewart Maxwell 

David Davidson (Convener) 
Maureen Macmillan 
Jeremy Purvis 

Apologies were received from Jackie Baillie. 

Also present: John Swinney MSP, Margaret Ross (Committee adviser). 

Legal Profession and Legal Aid (Scotland) Bill: The Committee took 
evidence from— 

Hugh Henry MSP, Deputy Minister for Justice, Louise Miller, Mike 
West, and Chris Graham, Access to Justice Division, Scottish 
Executive. 

The Committee also agreed to consider its draft Stage 1 report in private at 
future meetings. 

Legal Profession and Legal Aid (Scotland) Bill (in private): The 
Committee considered the main themes arising from the evidence session, to 
inform the drafting of its Stage 1 report. 
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JUSTICE 2 COMMITTEE 

EXTRACT FROM MINUTES 

17th Meeting, 2006 (Session 2) 

 Tuesday 13 June 2006 

Present:

Jackie Baillie 
David Davidson (Convener) 
Maureen Macmillan 
Jeremy Purvis 

Bill Butler (Deputy Convener) 
Colin Fox 
Stewart Maxwell 

Also present: Margaret Ross (Committee adviser). 

Legal Profession and Legal Aid (Scotland) Bill (in private): The 
Committee considered a draft Stage 1 report and agreed various changes. 
The Committee agreed to consider a revised draft report in private at its next 
meeting.
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JUSTICE 2 COMMITTEE 

EXTRACT FROM MINUTES 

18th Meeting, 2006 (Session 2) 

 Tuesday 20 June 2006 

Present:

Jackie Baillie 
David Davidson (Convener) 
Kenny MacAskill (Committee substitute) 
Jeremy Purvis 

Bill Butler (Deputy Convener) 
Colin Fox 
Maureen Macmillan 

Apologies were received from Stewart Maxwell. 

Also present: Margaret Ross (Committee adviser). 

Legal Profession and Legal Aid (Scotland) Bill (in private): The 
Committee considered a draft Stage 1 report and agreed various changes. 
The Committee agreed to consider a revised draft report in private at its next 
meeting.
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JUSTICE 2 COMMITTEE 

EXTRACT FROM MINUTES 

19th Meeting, 2006 (Session 2) 

 Tuesday 27 June 2006 

Present:

Jackie Baillie 
David Davidson (Convener) 
Maureen Macmillan 
Jeremy Purvis 

Bill Butler (Deputy Convener) 
Colin Fox 
Stewart Maxwell 

Also present: Margaret Ross (Committee adviser). 

Legal Profession and Legal Aid (Scotland) Bill (in private): The 
Committee considered a draft Stage 1 report. The report was agreed, subject 
to certain specified changes being made. 
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ANNEX D - ORAL EVIDENCE AND ASSOCIATED WRITTEN EVIDENCE 

11th Meeting 2006 (Session 2) 25 April 2006

Justice 2 Committee Official Report, Tuesday 25 April 2006 

12th Meeting 2006 (Session 2) 2 May 2006 

Written Evidence 
Law Society of Scotland (Summary) 
Law Society of Scotland – supplementary submission 
Faculty of Advocates 
Faculty of Advocates – supplementary submissions 
Scottish Law Agents Society 
Scottish Law Agents Society – supplementary submission 
Scottish Legal Action Group 

Justice 2 Committee Official Report, Tuesday 2 May 2006 

13th Meeting 2006 (Session 2) 9 May 2006 

Written Evidence 
Citizens Advice Scotland 
Citizens Advice Scotland – supplementary submission 
Professor Alan Paterson, Law School, University of Strathclyde 
Scotland Against Crooked Lawyers 
Scotland Against Crooked Lawyers – supplementary submission 

Justice 2 Committee Official Report, Tuesday 9 May 2006 

14th Meeting 2006 (Session 2) 16 May 2006

Written Evidence 
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Linda Costelloe Baker, former Scottish Legal Services Ombudsman 
Scottish Solicitors’ Discipline Tribunal 
Scottish Solicitors’ Discipline Tribunal – supplementary submission 

Justice 2 Committee Official Report, Tuesday 16 May 2006 

15th Meeting 2006 (Session 2) 23 May 2006

Written Evidence 
Scottish Legal Aid Board 
Scottish Legal Aid Board – supplementary submission 
Scottish Consumer Council 
Royal and Sun Alliance 
Royal and Sun Alliance – supplementary submission 
Marsh Ltd 
Marsh Ltd – supplementary submission 
William Alexander 
Stewart Mackenzie – supplementary submission 
Neil McKechnie 
James Clark 
Joan Pentland-Clark 
Mike Lloyd 
Duncan Shields 
Duncan Shields – supplementary submission 

Justice 2 Committee Official Report, Tuesday 23 May 2006 

16th Meeting 2006 (Session 2) 30 May 2006

Written Evidence 
 Scottish Executive 

Justice 2 Committee Official Report, Tuesday 30 May 2006 

Please note that other written evidence submitted to the Justice 2 Committee 
on the Legal Profession and Legal Aid (Scotland) Bill can be found on the 
Scottish Parliament’s website here: 
http://www.scottish.parliament.uk/business/committees/justice2/index.htm 

2

234



2241  25 APRIL 2006  2242 

Scottish Parliament 

Justice 2 Committee 

Tuesday 25 April 2006 

[THE CONVENER opened the meeting at 14:05]

Legal Profession and Legal Aid 
(Scotland) Bill: Stage 1 

The Convener (Mr David Davidson): Welcome 
to the eleventh meeting in 2006 of the Justice 2 
Committee. We have with us Margaret Ross, who 
is the adviser to the committee on the Legal 
Profession and Legal Aid (Scotland) Bill.  

As today is the first evidence-taking session on 
the bill, I ask members to make any relevant 
declarations. 

Maureen Macmillan (Highlands and Islands) 
(Lab): Because there have been lots of problems 
in the Justice 1 Committee regarding people’s 
relationship to the legal profession, I would like to 
say that my husband no longer has a practising 
certificate and is no longer a practising solicitor. 
He was a member of the council of the Law 
Society of Scotland and, when he was a practising 
solicitor, he came under the umbrella of the 
master policy and the guarantee fund.  

The Convener: I welcome our witnesses, who 
are Louise Miller, Mike West and Chris Graham, 
from the access to justice division of the Scottish 
Executive.

Comments have been made in public about the 
fact that the Executive is bundling the legal 
profession and legal aid in one bill. What is the 
thinking behind that approach? 

Louise Miller (Scottish Executive Justice 
Department): It was to do with timing and space 
in the legislative programme. The outcome of the 
consultation on reforming the handling of 
complaints against solicitors and the need to 
follow up on the outcome of the “Advice For All: 
Publicly Funded Legal Assistance in Scotland—
The Way Forward” consultation came together, 
from a timing point of view.  

However, although it might not be instantly 
apparent, there are thematic links between the 
areas. That might emerge as the bill progresses. 
For example, some concerns that have been 
expressed about the bill relate to the cost of 
complaints handling and how that impacts on 
access to justice and advice, which is exactly what 
the second part of the bill deals with.  

The Convener: With regard to schedule 1, what 
influenced the Executive’s decision to have a lay 
majority of commission members? 

Mike West (Scottish Executive Justice 
Department): The purpose of the lay majority is to 
instil consumer confidence and reassure people 
that the body has non-lawyer as well as lawyer 
representation. Both sets of people are essential 
to the effective working of the commission. 
Complaints about lawyers need legal expertise, 
which the lawyer members will be able to provide, 
but the non-lawyer members will be able to 
provide a good consumer perspective on the 
cases that come before the commission.  

Louise Miller: The underlying policy is to 
provide a complaints mechanism that is, and is 
seen to be, independent of the legal profession, 
and under which lawyers do not regulate lawyers 
as regards consumer complaints. Although it is 
right to say that it would be impossible for the 
commission to function sensibly without the benefit 
of input from people who have experience of legal 
practice and who understand that environment, if 
the body had a majority of lawyers the process 
would be seen as being not very different from 
what the Law Society of Scotland does at the 
moment and would be subject to the same 
criticisms from consumers. 

Colin Fox (Lothians) (SSP): I will press you on 
that by asking whether any consideration was 
given to having different proportions in the nine-
member panel. You said that the issues of 
consumer confidence and of the independence of 
the body that is being established were at the back 
of your mind. Was consideration given, for 
example, to a six to three majority in favour of non-
practitioners over legal representatives? 

Mike West: We considered various 
permutations, but we thought that having four 
lawyer members, four non-lawyer members and a 
non-lawyer chair was the right balance. If there are 
too few lawyer members, the commission will be 
short of legal experience. Given the type of 
complaints that are made, it is helpful to have 
lawyers on the commission who know what the 
standard for a particular piece of work is and who 
understand the issues involved. That is an 
essential part of the commission.  

Colin Fox: I am not suggesting that there 
should be no legal representation, but you will 
understand my concern that the public might look 
at the make-up of the commission and think that 
four lawyers against five lay people is a high 
proportion of lawyers for a body that is dealing 
with fairly intensive legal matters. It might be felt 
that a bigger proportion of lay members could 
better reflect the independence and impartiality of 
the body. Was that fully considered? 
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Mike West: It was and, on balance, we came 
down in favour of having legal experience 
available to the commission.  

Louise Miller: The decision was also partly 
influenced by the fact that the commission will, as 
the bill stands, be able to adjudicate on lower and 
moderate-value negligence claims as part of its 
role in investigating inadequate professional 
services. It was felt that, in order to do that 
effectively, the commission will need strong legal 
input.

The Convener: I welcome John Swinney to the 
committee. I am sorry that I did not see him come 
in—he came in so quietly. He has a right, as a 
member of the Parliament, to attend the public 
meetings of any committee. I know that he has a 
specific interest in the matter before us today. We 
look forward to his contribution.  

Mr Stewart Maxwell (West of Scotland) (SNP): 
Sticking with schedule 1 for the moment, I notice 
that paragraphs 2(7)(a) to 2(7)(d) in effect provide 
for the power to amend the number of lawyers and 
non-lawyers on the commission. The Subordinate 
Legislation Committee has raised some concerns 
about the width of that power, as it could be 
amended however ministers wished. In other 
words, they could change the five to four balance 
that you talked about. Although you said that that 
had to be the balance so that there would be 
expertise on legal technicalities, the power in 
schedule 1 is not restricted to preserving that 
policy position. Since the Subordinate Legislation 
Committee wrote to the Executive on that point, 
have you given it any further consideration? 

Mike West: We are currently considering the 
correspondence that we have received from the 
Subordinate Legislation Committee. The main 
point on that power by secondary legislation is that 
it is subject to affirmative resolution, so the 
Parliament would need to debate any change. In 
other words, there could be no unilateral decision 
by Scottish ministers to change the composition of 
the commission. The matter would have to be 
debated by the Parliament and the reasons for any 
change would have to be clearly explained to the 
Parliament.

14:15
Mr Maxwell: Do you accept that, even though a 

statutory instrument that would change the 
balance of members would be subject to the 
affirmative resolution procedure, the Parliament 
would have no power to amend the instrument but 
would be limited to accepting or rejecting it? The 
Parliament is disinclined to throw out instruments, 
so it would be difficult to force a change even to an 
Executive policy that was not universally 
approved. Do you agree that a restriction on the 

Executive’s power to alter significantly the 
composition of the proposed new commission 
would help to achieve the policy objectives that 
you described? 

Mike West: We are happy to consider the 
matter. We have not yet responded to the 
Subordinate Legislation Committee, but we will 
take its concerns on board as we prepare our 
response. 

The Convener: When will you respond to the 
Subordinate Legislation Committee? 

Mike West: We hope to do so in the next few 
days. We have secured an extension on the 
deadline that that committee set for our response. 

The Convener: Will you pass a copy of your 
response to the clerks to this committee, so that 
the two committees can consider the matter in 
parallel? 

Mike West: I am sure that we can do that. 

Jeremy Purvis (Tweeddale, Ettrick and 
Lauderdale) (LD): It is likely that most issues that 
come before the proposed Scottish legal 
complaints commission will be about solicitors. 
However, as I understand the provisions in 
schedule 1 on the commission’s membership, a 
situation could arise in which there were no 
solicitor members of the commission. Is that 
correct? 

Mike West: Such a situation would be highly 
unlikely, although nothing in the bill would prevent 
it from arising. 

Jeremy Purvis: Does the Executive think that 
an absence of solicitor members would reduce the 
commission’s understanding, for example, of 
issues that affect a rural solicitor’s practice or that 
particularly affect solicitors as opposed to 
conveyancers? 

Mike West: Yes. The lawyer members of the 
commission will be appointed for their skills and 
expertise in various areas. Given that there are 
10,000 solicitors, 700 advocates and 23 
conveyancing and executry practitioners, we 
expect that proportionate appointments will be 
made. The essence will be to ensure that there is 
a range of skills and experience among the lawyer 
members.

Jeremy Purvis: Does the bill say that? 

Mike West: No.

Jeremy Purvis: Paragraph 5(1)(b)(iii) of 
schedule 1 provides that the Scottish ministers 
may remove a member from the proposed 
commission if the person 
“is otherwise unable or unfit to discharge the functions of a 
member or is unsuitable to continue as a member.” 
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What criteria will be used in deciding what is 
meant by “otherwise unable or unfit”? 

Mike West: Such provisions are fairly standard 
in relation to non-departmental public bodies. 
Ministers would take into consideration all the 
circumstances of a member’s performance and 
attendance and would consult the chairing 
member before deciding to remove a member 
from office. 

Jeremy Purvis: The bill specifically mentions 
absence from meetings and conviction of a 
criminal offence, which should certainly disqualify 
someone from being a member of the 
commission, but I would appreciate further 
clarification and examples of what is meant by 
“otherwise unable or unfit to discharge the functions of a 
member”.

I will move on. What are the key differences 
between a conduct complaint and a service 
complaint? What types of behaviour of solicitors or 
legal practitioners might give rise to the different 
types of complaint? 

Mike West: The range of matters covered by 
conduct complaints is quite wide. I have a few 
examples to hand: dishonesty; conduct 
unbecoming; grossly excessive fee charging; 
acting in a conflict of interest situation; failing to 
comply with accounts rules; not acting in the best 
interests of the client; and failing to act on the 
basis of the proper instructions of the client. 
Service complaints are in effect consumer 
complaints, in which the consumer simply feels 
that a bad job has been done, that there has been 
an error in executry or conveyancing work, or that 
there has been an otherwise poor performance in 
delivering the instructions of the client.  

Jeremy Purvis: Is that the definition that will be 
used by the commission? Under section 5, the 
commission will determine whether the complaint 
is one of conduct or service. At this stage, we do 
not know how the commission—which is not 
constituted—will define a threshold for judging 
whether a complaint should go forward or be 
referred back to a solicitor; nor indeed do we know 
how the commission will determine what conduct 
and service complaints are.  

Mike West: The distinction between conduct 
and service was first made in 1988, when the 
concept of inadequate professional services was 
introduced in legislation. Since then, the Law 
Society of Scotland has, for internal purposes, 
been making a distinction between conduct and 
service complaints. We recognise that there are 
grey areas between conduct and service; for 
example, acting in a conflict of interest situation 
can be a conduct matter, but if the resulting 
service to the client is poor, it is also a service 
matter. For that reason, the bill provides for the 

commission and the professional body to co-
operate on hybrid complaints. 

The Convener: How will the public get to know 
about such an arrangement? 

Mike West: The commission sifts all incoming 
complaints. It eliminates vexatious or frivolous 
complaints and determines the nature of the 
complaint. If it is service, the commission deals 
with it, and if it is conduct, it needs to be referred 
to the professional body. Once that decision has 
been made, the commission writes to the 
complainer and the practitioner to tell them either 
that the commission will be dealing with the 
service complaint or that the professional body will 
be dealing with the conduct complaint.  

The Convener: That is the process after the two 
bodies have agreed where a case lies—I am 
thinking about your comment about grey areas. 

Mike West: Yes. That would be the process for 
a hybrid complaint or for cases that were not 
terribly clear.  

Jeremy Purvis: One would have thought that 
conduct complaints, as you have outlined them, 
are more serious than service complaints. Ms 
Miller referred earlier to the concern about lawyers 
regulating lawyers. However, lawyers will still be 
regulating the more serious complaints. What is 
the thinking behind an independent function for the 
lesser of the two types of complaint? 

Mike West: The general view is that conduct is 
the natural function of the professional body. It fits 
in with other functions that the professional body 
carries out: keeping a roll of the members of the 
body and providing education, training and 
professional practice rules for members. 
Essentially, the monitoring and enforcing of 
professional practice rules and accounts rules are 
matters of conduct. For that reason, we feel that it 
is logical that conduct should sit with the 
professional body. There are safeguards in the bill, 
though, and the commission will have oversight 
powers in relation to the professional body’s 
handling of conduct complaints. Some of those 
powers are held by the Scottish legal services 
ombudsman, but they are enhanced by some of 
the stronger powers that the Justice 1 Committee 
in the previous session recommended that the 
ombudsman should have. For example, there is 
the power to carry out general audits of the 
conduct complaint files of the professional body 
and the new power to enforce recommendations. 
All those powers are set out in the bill as 
safeguards. 

Louise Miller: Whether complaints about 
conduct are more serious than complaints about 
services might depend on one’s perspective. The 
professional bodies would view the level of 
culpability of the practitioner as higher in cases to 
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do with conduct, which would involve failure to 
adhere to professional standards that the 
profession had agreed must be adhered to 
rigorously.  

Most service complaints are in essence about 
human error or sloppiness in service standards. 
From that point of view, they are less serious, but 
they might not be less serious from the point of 
view of the complainer, if indeed there is a 
complainer. There might be many breaches of 
professional rules that do not impact much on a 
client or member of the public, such as breaches 
of accounts rules and money laundering, in which 
the client could be complicit. Various breaches 
might be viewed as serious from the practitioner’s 
point of view but would not have much impact on a 
member of the public. On the other hand, the kind 
of human error that is involved in inadequate 
professional services can be costly to the client in 
terms of both financial loss, particularly if 
negligence is involved, and aggravation. It is not 
that one form of complaint is more serious than 
the other, when viewed from all angles; they are 
different.

Jeremy Purvis: Under the current mechanism 
for service complaints, a complaint would go to a 
reporter and vexatious or frivolous complaints 
would be weeded out. However, there is no 
definition to determine the threshold for such 
complaints, which could be important in the 
complaints process. 

Mike West: If I understand your question 
correctly, you are asking what kind of process the 
commission would follow. The process will be 
different from that followed by the professional 
bodies. The Law Society has a series of 10 client-
relation committees and voluntary reporters who 
investigate the complaints and provide reports and 
recommendations for the committee to consider. 
The Law Society follows a roughly adversarial 
process. In other words, a complaint is received 
from the complainer and is copied to the solicitor 
for their comments. The solicitor’s comments are 
then copied to the complainer for their comments. 

The process that the commission will be 
following is modelled on the process followed by 
the Financial Ombudsman Service. The 
commission staff and adjudicators will use an 
inquisitorial process. They will be trying to get to 
the facts of the matter as quickly as possible 
without necessarily following the adversarial 
process. 

Jeremy Purvis: I was asking how the 
commission will determine what is a vexatious or 
frivolous complaint. At the moment, we have a 
mechanism whereby the Law Society does that, 
but we do not know what criteria the committee 
would use or what sifting mechanism would be 
employed.

Mike West: I find that question difficult to 
answer, simply because determining whether a 
complaint is vexatious is in essence a matter of 
judgment that takes into account the content of the 
complaint, whether there is substance to it and 
whether there is any trace of vindictiveness in it. I 
would not have thought that there were set criteria 
to determine that. The process that the financial 
ombudsman operates involves sifting out 
complaints. Complaints that are deemed to be 
vexatious or frivolous will not render the 
practitioner liable to the specific complaints levy. 
The practitioner will not be charged for the 
complaint; the complaint will simply be dismissed. 

14:30
Mr John Swinney (North Tayside) (SNP): Mr

West, you said in response to Jeremy Purvis that 
there are grey areas between conduct complaints 
and service complaints. You have also said that 
the commission will have the power to enforce its 
recommendations on conduct complaints if it does 
not believe that the professional body has properly 
or effectively considered the complaint that has 
been made. It strikes me that a bit of a 
contradiction is involved. If the commission is to be 
given powers to enforce its recommendations at 
some stage, why, for the sake of clarity, will it not 
have powers over both service and conduct 
complaints so that the grey areas are removed 
altogether? 

Mike West: That harks back to our overall 
feeling that examining conduct is a legitimate 
function of the professional body rather than of the 
independent commission. We see the commission 
as a body that will deal with the consumer interest 
and provide a swift and effective dispute-resolution 
service. In effect, we see responsibility for conduct 
remaining with the professional body. 

Mr Swinney: I am trying to understand why you 
take that view. I understand why you should say 
that if the commission thinks that the professional 
body has not properly considered a conduct 
complaint, the commission could say that it is 
enforcing its recommendations and that something 
should be done. However, that implies that there is 
a role for the commission in assessing conduct 
complaints if it believes that the professional body 
in question has not properly considered the 
complaint. I am trying simply to understand why 
you do not take the same view on conduct and 
service complaints. A clear logic seems to me to 
be involved. If the commission is dissatisfied with 
the professional body and has the power to 
enforce its recommendations, why will it not do the 
whole job? 

Louise Miller: It might be helpful to consider 
section 16. The commission will be given the 
power to make different sorts of recommendations 
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about the handling of conduct complaints, which 
will have different degrees of firmness. For 
example, it could recommend 
“that the relevant professional organisation consider 
exercising its powers in relation to the practitioner 
concerned”.

That provision relates to disciplinary sanctions 
against the practitioner. Even if the commission 
directed that there be compliance with that 
recommendation and the professional body had to 
comply, it would simply have to consider 
exercising its disciplinary powers. Ultimately, 
therefore, suspension or striking-off-type sanctions 
would still be within the professional body’s 
control.

The commission’s power with respect to 
consumer redress would be stronger because it 
could recommend that the professional 
organisation pay compensation. It could then 
direct compliance with that recommendation and 
the professional body would then have to pay the 
money in order to comply. A difference is therefore 
involved.

Mr Swinney: In a sense, that makes the point 
that I am trying to make. Section 16(2)(e) includes 
a very direct power of direction for the 
commission. The commission could recommend 
that a professional body 
“pay compensation of such amount, not exceeding £5000, 
as the Commission may specify”. 

That would be a direct instruction from the 
commission. If ministers envisage giving that 
power to the commission to deal with the way in 
which professional organisations have handled 
conduct complaints, why was it not attractive to 
them to propose giving it the power over both 
service and conduct complaints in order to remove 
the grey areas that we all accept will exist? That is 
what I am trying to understand. 

Mike West: The power relating to compensation 
is—

Mr Swinney: I am not asking simply about 
compensation. I cited the compensation power as 
an example of the directness of the powers 
relating to conduct that will be given to the 
commission. I am asking simply why ministers did 
not go the whole distance and propose giving the 
commission powers over all aspects of conduct. If 
the commission had such powers, that would 
remove the grey areas. 

Louise Miller: The position that we arrived at is 
that the commission will have strong powers of 
consumer redress. The focus of the scheme in the 
bill is on the handling of consumer complaints and 
on providing redress to consumers. Largely, those 
issues involve inadequate professional services. 
Section 16 recognises that a spillover into conduct 

can occur in cases in which there should be 
consumer redress in respect of a conduct 
complaint. Ultimately, the commission is given 
power to enforce that. 

We did not want to give the commission the full 
range of powers over disciplinary aspects, as 
opposed to consumer redress. Fundamentally, the 
conduct/service split leaves professional 
discipline, as opposed to consumer redress, with 
the professional bodies. The commission will 
become the lead body for handling consumer 
redress, but the professional bodies will remain in 
the lead on professional disciplinary matters and 
disciplinary sanctions, as opposed to the 
compensatory sanctions that flow from those. 

Mr Swinney: Might not the commission end up 
feeling dissatisfied that its concerns over a 
complaint have not been properly pursued by the 
professional body? Might not that simply continue 
the current rather unsatisfactory situation, in which 
the Scottish legal services ombudsman has 
publicly made clear her dissatisfaction about her 
inability to enforce questions of justice and to 
make appropriate responses to complaints? 

Mike West: The problem with the current 
statutory provisions for the Scottish legal services 
ombudsman is that the ombudsman has 
insufficient powers. Research from the end of 
1999 or the beginning of 2000 indicated fairly 
widespread dissatisfaction with those powers. The 
ombudsman’s main sanction is recourse to 
adverse publicity. The commission will have 
powers of enforcement and it will have stronger 
powers than the ombudsman has ever had. 

Louise Miller: The ombudsman’s powers are 
limited to reviewing how the professional bodies 
have acted on conduct complaints and on service 
complaints, which constitute the large majority of 
complaints. The bill envisages that the 
commission will take over as the lead body on 
consumer redress matters, on which it will not be 
subordinated to the professional bodies, although 
the professional bodies will continue to take the 
lead on professional disciplinary matters. 

Although we can envisage a situation in which 
enthusiastic members of the commission are keen 
to take on responsibility for everything, it is more 
sensible for the commission to concentrate on 
becoming the consumer body and on getting the 
consumer remit right. As Mike West said, the 
backdrop to professional conduct includes issues 
such as the setting of professional standards and 
rules, the carrying out of audits and spot checks 
and the provision of professional education. 
Dealing with conduct is quite a big job. We 
envisage the new body focusing on its consumer 
role.
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The Convener: I presume that we can ask the 
professional bodies for their views on the 
provisions and on how they would handle the grey 
areas. Mr West has openly highlighted the issue to 
us fairly early on, so we should be able to ask 
questions about that of other witnesses. 

Do members have any more questions? 

Colin Fox: I have a follow-up question. It strikes 
me that the bill’s distinction between service 
complaints and conduct complaints is taken 
straight out of the Law Society’s current 
complaints handling system. Is it fair to say that? 

Louise Miller: That is true for the 
service/conduct distinction, but the bill will 
introduce a new category of unsatisfactory 
professional conduct. Basically, the split between 
service and conduct is taken from existing 
arrangements. 

At the moment, the Law Society and the Scottish 
Solicitors Discipline Tribunal take different 
approaches to dealing with complaints, to levels of 
compensation, to sanctions and so on. With the 
bill, it will be possible to deal with service 
complaints in an entirely different way by a body 
that is independent of the profession. 

Colin Fox: The distinction has been made in 
line with the way in which the Law Society 
currently deals with such matters, but do you 
appreciate John Swinney’s point that the public 
wants a new system that is, first, independent of 
that and, secondly, not as toothless as the 
Scottish legal services ombudsman? Did you think 
about giving the proposed commission 
responsibility for dealing with all complaints, while 
leaving the Law Society to deal with concerns 
about solicitors’ professional development? 

Louise Miller: We certainly considered such an 
approach, but we concluded that professional 
discipline is best left to the professional bodies, 
and that the new body should focus on providing 
consumers with appropriate redress for their 
complaints. 

I point out that the bill makes important changes 
to how the Law Society and the Faculty of 
Advocates will handle complaints about conduct. 
For example, it provides greater oversight, it gives 
the commissioner the power to enforce its 
recommendations—which is something that the 
ombudsman does not have—and it provides for 50 
per cent lay membership of the Scottish Solicitors 
Discipline Tribunal, which is not the case at 
present. It certainly does not leave the 
professional bodies alone to continue their present 
approach to matters of conduct; however, it 
acknowledges the difference between providing 
compensation and redress for consumers and 
ensuring that professional discipline is carried out. 

Colin Fox: I know that the committee is anxious 
to explore other areas, but I want to press the 
witnesses on a technical point. Given that there 
will be a clear procedure for dealing with service 
complaints, which will be the commission’s 
responsibility, and another clear procedure for 
dealing with conduct complaints, which will be the 
responsibility of the Law Society and the Faculty of 
Advocates, do you envisage any specific problems 
in dealing with what Mr West called hybrid cases, 
which do not fall easily into either category? The 
Law Society has demanded that, in accordance 
with section 4(2) of the bill, the commission 
“must consult, co-operate and liaise” 

with it, and that it must 
“have regard to any views expressed by the organisation 
on the matter”. 

Mike West: The bill stipulates that the 
commission and the professional bodies should 
“co-operate and liaise” with each other in dealing 
with hybrid complaints. That will require the bodies 
to agree which of them should investigate the 
complaint and how it should be handled. 

Colin Fox: What happens if there is no 
agreement? Will the commission have the final 
say? 

Louise Miller: It will be up to the commission to 
categorise the complaint after consultation of the 
relevant professional body. 

Mr Swinney: That is not the point that Colin Fox 
is making. If a complaint is deemed under section 
4(2) to be a hybrid complaint, will not the final say 
on it, if it is categorised as a conduct complaint, 
rest with the professional organisation, subject to 
the caveats that are set out in section 16? 

Louise Miller: Yes, it will if it is a conduct 
complaint. To complicate matters, I suppose that 
there are strictly speaking two kinds of hybrid 
complaint. Most hybrid complaints are essentially 
a series of grievances that arise from the same 
transaction or relationship, and their various 
elements can easily be categorised as service 
matters or conduct matters. As Mike West said, in 
some cases the same action can be categorised 
as a service matter and a conduct matter, and 
both bodies will have equal powers to investigate 
the action and either enforce their own sanction or 
award their own redress, as they think appropriate. 

14:45
Colin Fox: I hate to be pedantic, but what about 

when a complaint raises matters that relate to 
service and to conduct? Who will make the 
decision? Will the commission decide that, on 
balance, the complaint is more to do with service 
than with conduct, or the reverse? What about 
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occasions when it decides that there will have to 
be inquiries on both sides? 

Louise Miller: In that case, there would be 
inquiries from both angles. It would be up to the 
professional body to decide what remedy or 
sanction was appropriate from the conduct angle 
and it would be up to the commission to decide 
what to do about the complaint from a services 
angle.

Jeremy Purvis: The committee’s difficulty 
relates to section 34, which states that the 
definition of “inadequate professional services” 
“includes any element of negligence”. 

You will be aware of the academic commentary 
that the committee has received from Professor 
Paterson, Janice Webster and others about the 
difficulty to which Mr Swinney and Mr Fox allude. 
The definition in the bill of “inadequate 
professional services” includes negligence, which 
would previously have been dealt with by a court. 
However, under the bill’s current definition it would 
be treated as a service complaint and would go to 
the proposed new commission. Previously, 
negligence would have been more aligned to 
misconduct. I would have thought that there is a 
degree of natural justice in our wishing to test in 
court whether there has been negligence. 

Mike West: No. The purpose of the provision is 
to provide complainers with readier access to 
redress in relation to negligence complaints. If 
someone currently makes a negligence complaint 
against their solicitor, their only option is to take 
the matter to the courts, which is expensive and 
takes a long time. The process has an uncertain 
outcome and risks are associated with it. 

The commission will be able to deal with 
inadequate professional service complaints that 
contain an element of negligence. That is based 
on the precedent of the financial ombudsman 
service, which carries out such a procedure. The 
complaint will be dealt with on the basis of what 
the commission considers to be fair and 
reasonable in the circumstances, which is the test 
that the bill introduces in relation to the provision 
of inadequate professional services and 
negligence. It is not a court-based procedure and 
it offers readier access to redress and justice to a 
range of complainers who have complaints about 
negligence. 

Louise Miller: The complaints would not 
automatically go to the complaints commission; we 
have not removed the complainer’s right to go to 
court if they prefer to do so. The ceiling for an 
award for inadequate professional services—the 
maximum could be awarded only in what the 
commission considered to be the most serious 
cases—is £20,000. If the complainer thinks that 
their complaint is worth more than that, they would 

have to go to court to resolve the issue. This is 
about providing an alternative dispute-resolution 
mechanism, which does not cost the complainer a 
lot of money and does not involve the same 
risks—in particular those associated with costs—
that are involved in going to court in a negligence 
case. The mechanism is designed to improve 
access to justice in more moderate-value 
negligence cases. 

Mr Maxwell: I will take us back to more general 
issues. There is so much interest in the split 
because we are struggling to understand how the 
Executive concluded that that is the appropriate 
approach and we are discussing the issue 
because of widespread concern about self-policing 
by the legal profession. 

In response to an earlier question, you voiced 
your concern that the commission should be 
independent of the legal profession and that the 
purpose of such a body is to provide consumer 
confidence. I could not agree more with those two 
statements. Given that they are the raisons d’être 
of the bill and the establishment of the 
commission, how can we achieve consumer 
confidence? We will give the public the 
understanding that the body is independent of the 
legal profession, but we will still leave half the 
complaints with the Law Society. I am trying to 
understand the Executive’s thinking. Its reason for 
introducing the bill was to do with the underlying 
principles of consumer confidence and the 
independence of the commission, but we will still 
achieve a situation in which there is a split. Maybe 
you can broadly explain the Executive’s thinking. 

Mike West: Professional misconduct complaints 
will remain the province of the Scottish Solicitors 
Discipline Tribunal, and the Law Society will 
continue to prosecute such complaints before the 
tribunal. The commission will have no locus in 
relation to matters that are before the tribunal. 

I hark back to my earlier remarks: our overall 
feeling is that professional discipline is the natural 
responsibility of the professional body. Although it 
is possible to hive off service complaints, we feel 
that it would be difficult to give the commission 
functions relating to conduct as well. The 
commission will not set professional practice rules 
or accounting rules and it will not enforce 
professional body rules at all. We had to make a 
decision on the parameters of the commission’s 
functions. I think that we have set the parameters 
in the right places. 

Mr Maxwell: I still fail to understand. In answer 
to Mr Swinney’s questions, you accepted that the 
commission will still oversee those other areas. 
We are having this debate because of public 
perception of professional discipline. Surely the 
most basic logic suggests that the system would 
be clearer and more easily understood by the 
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public—who would have greater confidence—if 
the commission dealt with everything. There would 
be no grey areas such as we discussed earlier—
no hybrids—and we would achieve the consumer 
confidence that we want to achieve among the 
public. 

Louise Miller: It is not accurate to say that the 
professional bodies are being left with “half the 
complaints”. Our information is that about 70 per 
cent of complaints that are made to the Law 
Society are purely about services. Another 10 per 
cent are classed as hybrid, and the services 
element would be considered by the commission. 
Together, the two classes will account for about 80 
per cent of all complaints against solicitors. 

Mr Maxwell: So, we will be leaving a fifth of all 
complaints to the Law Society. I was not trying to 
be accurate when I said that it was half and half; I 
was just making the point that some complaints 
would be dealt with by one body and some would 
be dealt with by another. That seems interesting. 

Jeremy Purvis: I want to make sure that I heard 
you correctly, because I would not like the 
committee to be misled about the role of the 
commission with regard to practice. You 
mentioned accounting and other practices. My 
understanding is that under section 27, on conduct 
complaints, the commission must monitor practice 
and identify trends in practice—that is, how 
practitioners’ dealings have resulted in conduct 
complaints. The commission will have a duty to 
monitor practice, and there could be complaints 
about accounting and other areas. The 
commission will then give guidance to the relevant 
professional bodies. However, you seem to be 
saying that the commission will have no role in 
that. Is that another grey area? The commission 
will have a statutory duty to monitor conduct 
complaints and the trends underlying those 
complaints, although it will not have a role in 
dealing with the complaints. Could it make 
recommendations, for example, about accounting 
procedures in solicitors’ firms? 

Mike West: The powers are in effect a 
translation of the ombudsman’s current powers to 
provide recommendations to the professional 
bodies on the handling of complaints. The powers 
have been preserved specifically for handling of 
conduct complaints. The commission will also 
have a wider role in disseminating best practice. 
Over a year, it will receive and deal with a large 
number of service complaints and it will, as part of 
its wider role, feed back its findings on the 
complaints and its general observations to the 
profession and the professional bodies. 

Mr Swinney: The question that Mr Purvis just 
asked takes us a step further down the road that I 
was on because we have identified another area 
of professional conduct in which the commission 

will be involved. It leaves me with the impression 
that we seem to be dipping various toes in the 
water at different stages. Why do we not just jump 
in—or do something else as inelegant as that 
metaphor? We could paddle, perhaps. I think that 
we will come across hybrid after hybrid and that 
there will be a lack of clarity about complaints, 
although part of the bill’s purpose is to provide 
clarity. Perhaps you can comment on that point or 
reflect on it. The example that was just cited about 
section 27 reinforces my point in a completely 
different way. 

The Convener: Given the questioning of the 
past few minutes, I am inclined to invite the 
witnesses to go away and think further on 
members’ comments, using the Official Report of 
the meeting once it is published. They can write 
back to us to answer the questions, particularly 
about the Executive’s position on how it defines 
complaints, which seems to be a grey area. Can 
you manage to do that for us? 

Louise Miller: We will be happy to do that. 
There is probably only limited value in going 
further down this road just now because we are 
just exchanging different perspectives on the 
matter. We will see how much further we can go in 
writing to satisfy the committee. 

Our current position is that we believe that the 
commission should be in the lead on consumer 
matters and that it should be left to get on with 
them. We believe that the professional bodies 
should continue to be in the lead on discipline, but 
being in the lead in that area does not mean just 
being left to get on with it and being completely 
unaccountable. The parts of the bill that deal with 
conduct are designed to build in accountability 
mechanisms. That is why we are dipping a toe in 
the water, as it was put. 

The Convener: I am grateful for that. 

Bill Butler (Glasgow Anniesland) (Lab): Good 
afternoon, colleagues. There will be no external 
right of appeal for a decision by the new 
commission on a service complaint; instead, 
people will be able to go back to an internal 
committee of the commission or consider going for 
a judicial review. The witnesses will be aware that 
the Law Society obtained an opinion from Lord 
Lester of Herne Hill QC, which stated his view that 
the lack of an external right of appeal is not fully 
compatible with article 6.1 of the European 
convention on human rights, which protects the 
right to have an independent and impartial tribunal 
determine one’s civil rights and obligations. What 
is the Executive’s view of Lord Lester’s opinion? 
Does the Executive now agree that the lack of an 
external right of appeal for a decision of the new 
commission is not fully ECHR compliant? How 
stands the Executive on that? 
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Louise Miller: We do not believe that it is 
essential to have an external right of appeal in 
order for the commission to be ECHR compliant. 
When the bill was introduced, it was certified by 
ministers and by the Presiding Officer as being 
within legislative competence. We are carefully 
examining Lord Lester’s opinion, but we do not 
think that the situation is as simple as that. What 
Lord Lester essentially says is that the reason for 
what he perceives as the compatibility problem is 
to do with the commission’s constitution—its 
members’ tenure and similar issues—and the lack 
of external appeal from the body as it is currently 
constituted. The issue is the combination of those 
two factors. 

We are certainly analysing Lord Lester’s opinion 
carefully, but we are aware that there can be 
different opinions where there is no conclusive 
case law on a subject. We do not want the 
outcome of the process to be legally challenged 
when we can take sensible measures to avoid 
that, so we are considering that matter carefully. 
We do not believe that the lack of an external 
appeal is an ECHR problem in itself.  

15:00
Bill Butler: How long will it take you to analyse 

and come to a view on not just the absence of an 
external appeal but the tenure aspect that you 
have just mentioned, which seems to form the 
basis for Lord Lester’s opinion? Would not it be 
sensible for the Executive to do that expeditiously, 
so that it does not get into a situation in which it 
could be called into question? What is the 
timetable?

Louise Miller: We are considering that at the 
moment. If we conclude that it will be prudent to 
do something about the matter to reduce any 
perceived risk, we will do so at stage 2.  

Bill Butler: Do you feel that there is a risk, even 
if it is only one of perception? Could you explain 
the matter of tenure a wee bit more? I did not quite 
follow the point. 

Louise Miller: Without getting into too much 
detail at this stage— 

Bill Butler: Do not worry about detail—just tell 
the committee about tenure. 

Louise Miller: The question is whether the new 
commission as proposed will itself be an 
independent and impartial tribunal. If it is, an 
external appeal will not be needed because it will 
itself be such a tribunal. An appeal on the merits of 
the case is not needed; judicial review will be fine. 

Lord Lester’s opinion raises issues about the 
bill’s provisions on the tenure and removability of 
members. We are considering that carefully. The 
bill contains— 

Bill Butler: Does Lord Lester think that that 
might possibly impinge on the independence of 
the putative Scottish legal complaints 
commission? Is that it, in a nutshell? 

Louise Miller: That is Lord Lester’s thinking. It 
is a combination of how the commission is 
currently to be set up and the lack of external 
appeal that has troubled him. His is one opinion, 
but it is not the opinion of our advisers or of the 
parliamentary authorities. Where there is not 
conclusive case law on a point, it is inevitable that 
there can be different opinions. We are carefully 
considering what Lord Lester has to say from the 
point of view of risk management. 

Bill Butler: Would it be possible to transmit to 
the committee the Executive’s reflections on those 
particular and significant points as soon as 
possible? 

Louise Miller: We will do. 

Bill Butler: How long will “as soon as possible” 
be?

Louise Miller: I would not like to give any 
absolute guarantee about that. We must decide 
sufficiently in advance of stage 2 what we are 
going to do, if anything. We need to be ready in 
time for that stage. At the moment, we are 
considering different options and are quite happy 
to keep the committee informed of how we are 
getting on with that. 

Bill Butler: What options are you considering? 

Louise Miller: The obvious options would be to 
address the concerns that Lord Lester has raised 
on the constitution of the new commission; to 
provide an external appeal route; or to decide that, 
on reflection, we still do not feel that there is 
enough in the matter to worry about and not to do 
anything. There could be other permutations, but 
those are the major ones. 

Bill Butler: I am grateful for that. 

The Convener: I suggest to the witnesses that 
the committee would like—I imagine—to get an 
understanding of the position on this point before 
we get to the stage 1 debate. 

Louise Miller: We will certainly do our best. 

The Convener: Thank you. 

Colin Fox: I would like to explore the issue of 
appeals more widely. Do you agree that the public 
might view it as pretty inconsistent that the bill 
affords practitioners a right of appeal but does not 
afford complainants a right of appeal? 

Louise Miller: I do not really follow. 

Colin Fox: Is it not the case that a practitioner 
who is complained against will have the right to 
appeal to the Scottish Solicitors Discipline Tribunal 
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on the outcome of a judgment, but that the 
complainant who begins the proceedings will not 
have the right to appeal the ruling if they are not 
happy with it? 

Louise Miller: The Scottish Solicitors Discipline 
Tribunal exists only to deal with conduct 
complaints; it will not be involved in service 
complaints under this system.  

Colin Fox: Okay, so in conduct cases the 
practitioner has the right of appeal but the 
complainant does not. Do you see what I am 
getting at? We are supposed to be coming up with 
an independent, open, transparent and fair 
system, but the public will not understand why a 
solicitor can appeal if they are unhappy about a 
judgment when the person who makes the 
complaint cannot appeal if they are unhappy about 
the judgment. That seems to be inconsistent. 

The Convener: Perhaps our witnesses could 
reflect on that point and get back to us in writing. 

Louise Miller: We will think about that point. 

Bill Butler: Funds for the new commission will 
be raised from an annual general levy and a 
complaints levy. The complaints levy will be 
payable by practitioners who are the subject of 
eligible complaints, whether or not those 
complaints are ultimately upheld. The consultation 
paper proposed a levy payable by those against 
whom a complaint had been upheld. What is the 
thinking behind the change? 

Mike West: That concerns an important issue 
that we explained to the Finance Committee this 
morning. The complaints levy is designed as a fee 
for a dispute resolution service. The overall policy 
is that complaints should be dealt with at a local 
level. If they cannot be resolved at that level, they 
go to the commission and, if they are deemed to 
be eligible, a fee is charged to the practitioner. It is 
extremely undesirable for the commission to be 
perceived as having a financial interest in 
upholding complaints. You can imagine aggrieved 
solicitors complaining bitterly about that. 

Another problem is that lawyers are used to 
having costs following successes. When they see 
a different position in relation to the complaints 
levy, it puzzles them slightly.  

Bill Butler: Is the arrangement designed to 
encourage earlier resolution? 

Mike West: The complaints levy will have the 
effect of encouraging local resolution.  

Bill Butler: Why not have a levy against law 
firms against which a complaint has been upheld? 
That is what was suggested in the consultation 
paper. 

Mike West: Since the consultation, we have 
reflected on the responses that we received and 

have realised that the complaints levy has to be 
chargeable irrespective of outcome. If that were 
not the case, the commission would be placed in a 
difficult position. 

Bill Butler: What about the position that 
individual practitioners are placed in? Heaven 
forfend that I should defend individual 
practitioners, of course. 

Mike West: Effectively, the practitioner is paying 
a charge for a dispute resolution service because 
he or his firm has been unable to resolve a 
dispute.  

Bill Butler: I see what you are saying, but I am 
not convinced.  

Mr Maxwell: Mike West is saying that it would 
be undesirable for there to be a perception that it 
was financially useful for the commission to uphold 
complaints. However, I would have thought that 
that would be unlikely to happen and that there 
would be another way around the problem.  

It seems rather odd that, in effect, a person who 
is complained against and who is found not guilty 
will have to pay a fee. I struggle to understand why 
a person who has had a complaint made against 
them but who is completely cleared by the 
commission will have to pay the same as 
somebody who has a complaint against them 
upheld. That in no way equates to natural justice. 

Mike West: The same procedure and funding 
mechanism has worked well in the financial 
services industry—it is the basis on which the 
Financial Ombudsman Service is funded. I can 
only repeat that the practitioner, even if 
exonerated, will be charged for the resolution to 
the complaint. 

Louise Miller: That is the case, unless the 
complaint is screened out as frivolous or 
vexatious. If the commission deems that the 
complaint is not genuine or that the complainer 
acted unreasonably in making it, the levy will not 
be payable. 

Mr Maxwell: I accept that, but did you consider 
differentiating the fees? There could be a flat-rate 
fee and a higher fee in cases in which complaints 
are upheld, which would be a halfway house 
between the two positions. 

Mike West: That is a possibility. The 
commission will have the power to charge 
differential fees. The Financial Ombudsman 
Service’s complaints levy is £300. The first two 
complaints per year are without charge, but the 
fee is payable for the third and subsequent 
complaints. 

Mr Maxwell: Will that be the same with the 
commission? 
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Mike West: Again, that will be a matter for the 
commission. 

Jeremy Purvis: There is a difficulty with just 
leaving the matter up to the commission. The 
financial memorandum contains a breakdown of 
the costs and levies for illustrative purposes only, 
but the rule of thumb is that, if 50 per cent of the 
running costs of £2.4 million were met from the 
annual general levy, the levy would be £120. The 
other 50 per cent would come from the complaints 
levy. Even the financial memorandum does not 
estimate the cost of administering the mediation 
services as set out in the bill; it simply assumes a 
50:50 split between the complaints levy and the 
annual general levy. Would it not be better simply 
to have one flat levy? As, at this stage, you cannot 
determine what proportion of the commission’s 
costs will arise from mediation and complaints and 
what proportion will arise from other running costs, 
would it not be better simply to say that there 
should be a £240 flat levy to cover the entire costs 
of the commission? That would get away from the 
issue of incentives. 

Mike West: The Financial Ombudsman Service 
is flexible in that regard; it does not say that a 
certain percentage of its income must come from 
the complaints levy or the annual general levy. At 
present, about 70 per cent of its income comes 
from the complaints levy, which reflects the fact 
that it has been extremely busy in the past two or 
three years with complaints about endowment 
mis-selling. The service’s income, therefore, has 
risen and the annual general levy has been 
reduced. The matter will be for the commission to 
determine, although it will be required to publish its 
proposed budget for the following financial year 
and to consult the profession on it and its work 
plan.

Jeremy Purvis: You say that there should not 
be a financial incentive with regard to the 
complaints levy, but the commission will have an 
incentive not to sift out cases. If the lion’s share of 
the commission’s funding comes from the 
complaints levy, how on earth can it have a 
completely objective sifting mechanism, which it 
has a duty to provide? 

Louise Miller: There are different possible 
systems, but almost every one is open to 
objections. If I understand your suggestion 
correctly, it is for a flat-rate annual levy for 
everyone to pay all the commission’s costs. That 
has attractions, but it would provide no incentive to 
people to reduce the number of complaints that 
are made against them, whereas the complaints 
levy will do that. That is what it is for. 

15:15
It is important for the commission to have 

flexible powers in relation to the levy, so that it can 

try to get things right at the start and adjust as it 
goes along in the light of its experience of effects 
on the market. The annual levy has to be the 
same for all practitioners, but we have expressly 
provided a power to vary the complaints levy to 
take account of different circumstances. That is a 
fairly broad power that could extend to whether the 
complaint is upheld and issues such as what the 
levy should be for lower value or less profitable 
work. It is important that the commission is able to 
be flexible and to research, consult and adjust in 
the light of experience of the bill’s impact on the 
market, in order to get things right. If we try to get 
things right at the outset, there is a danger that we 
will get them wrong and be stuck with a bad 
solution. 

Jeremy Purvis: Yes, but there is a big danger 
with regard to incentives—a danger that you said 
you are trying to avoid. If the sum total has to be 
collected from levies, the issue is the balance 
between the annual levy and the complaints levy. 
As you indicated, you may wish to consider that in 
the context of the market. For example, most 
complaints might be made in civil law, in respect of 
divorces. Someone could say that, given that they 
are not involved in that kind of legal practice, they 
should not have to pay the complaints levy at a 
particular level. 

I am concerned about what will happen if the 
complaints levy is set at a higher level than the 
annual levy. If a complaint is made about a 
practice—possibly a small one—because it failed 
to return a few phone calls or whatever, it will have 
an incentive to pay out to the person who 
complained or who is threatening to do so a 
smaller amount than the complaints levy. You are 
creating a false market when it comes to 
complaints. There is no incentive to have clarity in 
the complaints procedure; there is an incentive 
only for practices to pay out sums smaller than the 
complaints levy. 

Louise Miller: There is some truth in that. It is a 
reality in a number of walks of life. In negligence 
cases that could be produced in court, for 
example, there is no doubt that sometimes people 
make what they regard as modest payouts in 
order to avoid the sheer hassle of a court case 
and the risk of future cost, in the hope that the 
issue will go away. The power to screen out 
frivolous and vexatious complaints is intended to 
protect practitioners against complaints that are 
unreasonable and that may be part of a campaign 
of persecution by some embittered individual. By 
charging for the dispute resolution service for a 
complaint that is genuine, the complaints levy 
provides practitioners with an incentive to 
communicate better with their clients, to reduce 
the number of complaints and to resolve those 
complaints at source, where they can. 
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Jeremy Purvis: You have just denied that that 
is the case by agreeing— 

The Convener: Mr Purvis, I would like to allow 
other members to comment on the issue. You 
have made your point clearly. 

Maureen Macmillan: I was going to put the 
opposite situation to the witnesses. I refer to cases 
in which the solicitor who is complained about is 
willing to discuss with the client how the matter 
might be resolved, but the client is not willing to 
engage with the solicitor—possibly quite 
legitimately, because they are fed up with him or 
her and want the complaints commission to deal 
with the matter. As I see it, the complaints levy is 
about paying for dispute resolution. If a solicitor is 
willing to have a dispute about a legitimate 
complaint resolved at local level, but the client 
refuses for some reason, why should the solicitor 
be subject to the levy because the complaint has 
to be referred to the commission for resolution? 

Louise Miller: The client might have entirely 
legitimate reasons for not being prepared to 
negotiate further with the solicitor. One can 
imagine situations in which the relationship has 
broken down completely. If the complaints levy did 
not have to be paid, the solicitor could say that 
they were willing to negotiate as an avoidance 
device, because they knew that the client would 
not be prepared to enter such discussions. The 
issue is difficult. A solicitor might be genuine about 
being prepared to negotiate, but a client might be 
equally genuine in believing that that will not work. 

The commission will have the power to refer 
cases back to be resolved at source, when it 
thinks that that is appropriate. It will also have the 
power to mediate, when it thinks that that is 
appropriate and both parties are willing to accept 
that. Ultimately, however, we must accept that, in 
some disputes, it might genuinely be the case that 
the two parties are just not able to talk 
meaningfully to each other any more and dispute 
resolution has to be provided, which someone will 
have to pay for. 

Maureen Macmillan: Will the levy be imposed 
at that point? In other words, will it come into effect 
when everything else has been tried and a case 
has had to go to the commission? 

Louise Miller: Yes. If the commission mediates 
after both parties have agreed that it do so, that 
will attract the levy, because the mediation 
process will involve investigation by the 
commission. 

Alternatively, if the commission feels that more 
could be done to resolve a dispute, it will be able 
to refer it back to be resolved at source by the 
complainer and the practitioner. The complaint 
would come back to the commission only if such 
resolution did not prove possible. From its 

knowledge of the positions of the parties and the 
relationship that developed between them, the 
commission will need to take a commonsense 
view about whether there would be any mileage in 
referring the case back and whether it would be 
sensible to do so. I am sure that it will do that only 
if it feels that there is a genuine possibility of 
sorting the matter out at source. There might be 
situations in which it is apparent that that will not 
be feasible. 

Mr Swinney: I will approach the issue from a 
slightly different perspective. The last thing that I 
want is for practitioners to have to pay out for a 
body that has a budget of £2.5 million, let us say, 
when it should probably have a budget of only £2 
million. That might be the case because, for 
example, it has too many staff to deal with the 
volume of complaints that are made. Will 
downward pressure be exerted on the 
commission’s budget and workload to ensure that 
practitioners will not be charged an annual general 
levy or a complaints levy that could be 20 per cent 
lower because the monolith that is created has 
more staff than are required? What will happen if 
staff productivity is not as high as some of the 
estimates that underpin the financial memorandum 
suggest it should be? Will there be a brake on the 
commission’s costs, to keep the levy under 
control?

Mike West: Yes, there will be two checks. The 
first check will be the annual consultation on the 
budget that we have mentioned already, which will 
involve the commission seeking the views of the 
profession and the professional bodies on its 
proposed budget. The other check will be that the 
commission will need ministerial approval for the 
number of staff that it appoints and their 
remuneration. Scottish ministers will not approve 
an application for additional staff if they feel that 
the commission does not have a justifiable case, 
so that will be an additional pressure. 

The Convener: Colin Fox has a follow-up. I 
would be grateful if he would ask about 
compensation levels. 

Colin Fox: I would be happy to, but first I will 
deal with the complaints levy. I am sure that the 
witnesses have picked up the fact that the 
committee is curious—if I can use that 
euphemism—about the idea that lawyers should 
be charged when a complaint is made, which is 
perhaps the only proposition in the bill that seems 
to be unfair to lawyers. 

You gave me the impression that the easiest 
way to bankrupt a solicitor would be to have them 
pay on each occasion on which a complaint was 
made against them. You suggested that the 
defence against that happening would be that the 
commission would rule out hundreds of complaints 
on the basis that they had been made maliciously. 
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In my view, if the commission had a record of 
unilaterally writing off hundreds of complaints as 
unworthy, there would be a grave danger that its 
credibility would be undermined. 

I hope that you will reflect—perhaps you will do 
so now—on other members’ suggestion that it 
might be fairer to have a flat-rate fee that every 
solicitor pays irrespective of the area of law in 
which they work. That would remove the levy that 
applies just to solicitors who work in areas of law 
that are particularly open to complaints. Do you 
have further comments on that? 

Louise Miller: There are two issues. The first is 
whether complaints are made because 
practitioners operate in an area of law that is 
particularly susceptible to complaints, even if they 
do a good job. There is no doubt that complaint 
rates are higher in some sectors of legal practice 
than in others. The power to vary the amount of 
the complaints levy is partly intended to allow the 
commission to address that. We do not have 
closed minds on that and we are more than willing 
to reflect on the detail of how the complaints levy 
operates.

However, we must recognise that another 
reason why a practitioner might receive multiple 
complaints is that they are not doing a good job—
that is the other side of the coin. Sometimes, 
something happens because it is a risk in an area 
of practice, but sometimes something happens 
because a practitioner acts in a way that produces 
many complaints, which is a concern. If we charge 
everyone a flat rate and fund the commission from 
the annual levy, we will give practitioners who 
attract many complaints no incentive to consider 
why that is and to consider their procedures and 
how they perform transactions or deal with clients. 

A balance has to be struck. One policy reason 
for having a complaints levy is to give practitioners 
who attract lots of complaints an incentive to 
attract fewer complaints. We are more than willing 
to consider the details of the levy structure. We 
are not attracted to it at the moment, but we will 
reflect on the idea of getting rid of the complaints 
levy and charging everyone the same amount, 
regardless of whether practitioner A, who works in 
the same sector as practitioner B, attracts far 
fewer complaints than practitioner B. That would 
have an element of unfairness, too. 

Colin Fox: I will move on to compensation. Why 
is the ultimate penalty that will be at the 
commission’s disposal for compensation for a 
service complaint—£20,000—four times higher 
than that for a conduct complaint, which is 
£5,000? 

Louise Miller: That is to deal with negligence. 
The policy is that the commission is to be used to 
pursue moderate-value negligence claims as part 

of its dealing with inadequate professional 
services. When a person who has a complaint 
could alternatively go to court with a negligence 
action, £5,000 would be a pretty low limit. That is 
why the limit for a service complaint is £20,000. 

Colin Fox: The commission will be able to make 
disposals such as ordering solicitors to charge no 
fees. On the current scale of disposals—can I call 
them punishments?—for service or conduct 
complaints that are upheld, what is the ratio of 
compensation disposals? 

Louise Miller: Do you mean as a proportion of 
the total number of all types of disposal? 

Colin Fox: Yes. 

Louise Miller: We do not have that information 
and I do not know whether the Law Society has 
such statistics, although we could try to find out. If 
it does not, we might be stuck. 

Colin Fox: Have you reflected on the 
suggestion in the evidence that we have gathered 
that some law firms might withdraw from some 
parts of legal practice for fear of the £20,000 
penalty? Have you reflected on the consequences 
of that for legal practice in Scotland and access to 
justice?

15:30
Louise Miller: We have reflected on that. The 

policy is to provide complainers with better access 
to justice than exists at the moment. Many people 
on moderate incomes find it difficult to 
contemplate taking legal action about defective 
service by solicitors because of costs and because 
of the risks that are associated with costs. At the 
moment, their only alternative is to claim for 
inadequate professional services, which limits 
them to £5,000 compensation, although the sum 
that they could recover in court might be much 
greater than that if they were successful. We 
accept that if complainers have an easier dispute 
resolution mechanism available to them, they may 
be able to recover compensation more often than 
has been the case in the past, but we must bear in 
mind the fact that the commission will make 
awards to complainers only if it is justified. There 
is no punitive element; it is compensation for loss 
that has been suffered or for distress or 
inconvenience. 

The figure of £20,000 is a maximum; it is the top 
of the scale of what the commission can award, so 
it will be awarded only for the most serious cases 
that the commission sees; the average level of 
award will be much lower. If a firm was repeatedly 
to be the cause of awards at the top end of the 
scale—approaching £20,000—one would certainly 
have to wonder why that was and whether there 
were issues about the competence of that firm and 
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the service that it was providing. On the one hand, 
we certainly do not want to close down good small 
businesses but, on the other hand, consumers of 
legal services in all areas of legal practice have a 
right to good and competent services from 
practitioners. Those are the considerations that we 
have to weigh up. 

Maureen Macmillan: I agree that we do not 
want good small businesses to close down just 
because of one big aberration. To a small rural 
firm of solicitors, £20,000 is a huge amount of 
money compared with what it would mean to a city 
practice that has 30 partners. I am concerned 
about the availability of access to justice in rural 
areas in any case, so I wonder whether the bill has 
been rural-proofed.  

Louise Miller: There are probably limits to what 
we can do in that regard. The power to vary the 
complaints levy is designed to allow the 
commission to deal with problems in that context, 
to acknowledge that there might be a need to 
reduce the relative financial burden on firms in 
more remote areas or less profitable areas of 
work, and to have cross-subsidy in the system. 
However, when you are talking about the level of 
compensation you are talking about the level of 
loss to the client. Cases in which £20,000 is 
awarded will be pretty rare, but it will happen. For 
example, a conveyancing transaction might have 
been messed up, and the client would be able to 
justify the claim that that amount of loss had been 
caused to them. Although it might be hard for a 
practitioner who has to pay out a large sum of 
money, we must also consider that the client who 
has received the poor service will have sustained 
a large amount of financial loss.  

It is a question of who pays for that loss. Should 
the person who has had the poor service be left to 
shoulder it or should it fall on the practitioner? We 
think that, ultimately, it must fall on practitioners 
who cause such loss. That is the case at the 
moment under the court system—if the complainer 
can get the case as far as court and can get it 
through a negligence action—although we know 
that the costs and the associated risks are a big 
deterrent to many people. We are not attempting 
to award compensation that is not commensurate 
to loss that has been suffered. That is not what the 
bill is about; it is simply about making it easier for 
complainers who have suffered significant loss to 
be compensated for that. 

Maureen Macmillan: Forgive me for asking, but 
would those payments be covered by the 
guarantee fund or by the master policy? 

Louise Miller: In principle, negligence is 
covered by the master policy. The guarantee fund 
is there for dishonesty on the part of solicitors, 
which is much more likely to be a conduct issue. 

Maureen Macmillan: So the £20,000 in 
compensation could be covered by the master 
policy?

Louise Miller: That is right—negligence is in 
principle covered by professional indemnity 
insurance. There might be issues about the effect 
that that could have on the cost of professional 
indemnity cover; it could mean a modest rise in 
premiums because of the increased access to 
justice and the resulting potential increase in 
complainers’ ability to go as far as getting awards. 

Jeremy Purvis: Section 8(2)(d) of the bill states 
that the maximum compensation of £20,000 will 
include 
“an amount for loss suffered or inconvenience or distress 
caused to the client as a result of the inadequate 
professional services”. 

Those words are in parenthesis because any sum 
that is to be paid as a result of inadequate 
professional services will be included in the total 
amount of compensation. That takes us back to a 
grey area; that compensation includes an element 
of negligence, but Louise Miller said that if a case 
were so serious that an award of £20,000 was 
made, it would raise considerable questions about 
whether misconduct had taken place. The award 
could be four times as much as the equivalent for 
conduct complaints. Why not just create a far 
clearer situation?  

Louise Miller: What you describe is not 
necessarily the case. The scale of loss that has 
been caused to the client does not necessarily 
bear much relation to the gravity of what the 
practitioner might have done; for example, failure 
to read a deed properly in a conveyancing 
transaction or failure to notice the existence of a 
clause that seriously prejudiced the client’s 
interests are not professional misconduct but are 
just human error. However, the consequences of 
such actions in respect of loss to the client could 
be serious. 

Jeremy Purvis: What is the evidence base for 
setting the compensation maximum at £20,000? 

Louise Miller: It is simply an attempt to ensure 
that negligence cases of moderate value can go 
before the commission as an alternative to going 
to court. We think it reasonable that cases in 
which large amounts of damages are potentially 
awardable should continue to be heard by a court. 

Where a very large amount of money could be 
paid out at the other end—for example, arising 
from commercial transactions—the cost-risk 
balance is different. In such cases, it is legitimate 
to continue to require complainers to go to court. 
We are talking really about an alternative dispute 
resolution mechanism for more moderate claims in 
which the cost-risk balance of going to court might 
be more difficult. 
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Jeremy Purvis: Forgive me, but you have not 
answered my question about the evidence base 
for the £20,000. You have evidence from the Law 
Society in its annual report about the 
compensation that is paid out in various areas, but 
why is the maximum compensation for a service 
complaint £20,000? It is coincidental that it is the 
same level in England and Wales, but surely that 
is not the reason for the Scottish solution. 

Louise Miller: It is probably not entirely 
coincidental. The current limit in England and 
Wales is £15,000, but there has been discussion 
about raising it to £20,000. The reason behind the 
limit in England and Wales is the same as the 
reason behind ours—it is to allow lower-value 
negligence cases up to a reasonable limit to be 
progressed by the complaints handling body rather 
than through the courts. It is essentially the same 
policy in both places, so it would be surprising if 
there were not at least a rough correspondence 
between the figures.  

We would be lying if we said that we were not 
mindful of the figure in England and Wales, 
because it would be difficult to justify setting the 
limit significantly lower for Scottish complainers 
without specific evidence. That would represent 
less consumer protection up here for substantial 
amounts. 

If there is evidence—that we have not found so 
far—to suggest that the maximum compensation 
limit for service complaints should be different, we 
will be more than happy to consider it. However, 
the principle behind the limit is the same in both 
cases. 

Maureen Macmillan: The bill provides that the 
new commission will monitor the effectiveness of 
the guarantee fund that the Law Society 
operates—and which provides protection for 
people—and the operation of the master policy. As 
you said earlier, that policy is the professional 
indemnity insurance that the Law Society requires 
of, and provides for, its members. In the 
consultation, there was an even split between 
those who were in favour of and those who were 
against giving the new commission monitoring 
powers on the guarantee fund and the master 
policy. Why did you decide in the end that the 
commission would do the monitoring? 

Louise Miller: In the end, the decision came as 
a result of the inquiry that the Justice 1 Committee 
undertook in the previous session of Parliament. In 
its report, that committee articulated its concerns 
and others that arose in evidence. Although its 
recommendations ultimately extended to both, it is 
fair to say that its concerns were about the master 
policy rather than the guarantee fund. 

The previous session’s Justice 1 Committee 
expressed concern about the lengthy delays in 

paying out from the master policy; some 
complainers had raised that. Although complainers 
were, ultimately, getting the money to which they 
were entitled, they were getting it only after a very 
long time—years, in some cases. That committee 
recommended that we consider establishing a 
mechanism to oversee payments from the master 
policy.

In principle, the master policy is a good thing. It 
provides good protection to solicitors’ clients. We 
tried to take a light-touch approach in the bill. The 
power is only to monitor and to make 
recommendations; at the moment, no enforcement 
power exists. We have attempted to balance the 
need to retain arrangements that are not unduly 
upsetting—arrangements that have been carefully 
crafted and which provide valuable protection—
with the need to respond to concerns that the 
previous session’s Justice 1 Committee raised 
with us. 

There should be no need for the professional 
bodies to get upset about the proposal, which is 
simply for a light-touch power to monitor and make 
recommendations. As long as the policy works 
well, there should be nothing to fear from it. The 
question is really one of keeping tabs on the policy 
in order to ensure that it continues to work well in 
the bulk of cases. In the few cases in which it may 
not work so well, we need also to provide some 
sort of power to examine what went on. 

Maureen Macmillan: I assume that you are 
aware that some people who have complained 
against solicitors feel that the master policy is not 
a good idea; they say that it removes the incentive 
to follow best practice. People have spoken about 
the lack of incentive to make early settlements in 
disputes. The very fact that the master policy is in 
place and that every solicitor comes under its 
umbrella means that solicitors may not be as 
careful as they should be. People have said that a 
better system would be for each solicitor to find his 
or her own insurance because that would make 
them more careful about how they practise the 
law. Have you given any thought to that? 

Louise Miller: All such arrangements have their 
various pros and cons. One argument says that 
the maximum incentive that a solicitor needs to be 
ultra careful about the way in which he or she 
works would be for them not to have professional 
indemnity insurance—every time they caused 
damage to someone, they would have to pay them 
in full. However, as the member rightly suggested, 
a firm could be bankrupted for what may have 
been a one-off error. The insurance is in place to 
protect against that. 

I agree that, on the one hand, a heightened 
sense of individual responsibility could result from 
solicitors having to insure individually instead of 
collectively. On the other hand, their services 
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would almost certainly be more expensive. It is 
likely that the cost would ultimately be passed on 
to the users of legal services in bills. Such 
balancing acts are involved. As long as the master 
policy works well, pays out promptly and delivers 
proper cover, we think that it is probably a good 
thing. It probably also results in reduced costs for 
clients in terms of the bills that they pay for legal 
services. 

15:45
The Convener: Health professions have their 

own policies, often with the same company, and 
there is obviously a record of claims so that 
people’s difficulties can be traced back. I presume 
that you have considered other professions. 

Louise Miller: We have probably not done so in 
a great deal of detail. The bill is relatively 
minimalist. We wanted to give the commission a 
power to monitor but not a power to wade in and 
disrupt the entire master policy. There was a 
balancing act to perform. The master policy and 
collective insurance are, in principle, good things; 
but that had to be weighed against the concerns 
that were expressed by the previous session’s 
Justice 1 Committee on what had happened in a 
few individual cases. We wanted to ensure that 
such things did not happen again and settle into a 
pattern.

Mr Swinney: Maureen Macmillan mentioned the 
evidence base that has prompted the creation of a 
monitoring power for the commission. You have 
cited the views of the Justice 1 Committee in the 
previous session of Parliament. What other 
evidence has the Executive received that has led it 
to create the power? 

Louise Miller: Mike West may know of 
information that came out of the consultation. 

Mike West: The Scottish Consumer Council 
reported a lot of complaints that had been made to 
it about the master policy and payments. There 
was also an investigation by the Office of Fair 
Trading last year. Within the master policy, 
differential premiums are charged for solicitors 
who have higher rates of findings against them. 

Mr Swinney: From your comments, the 
Executive obviously gives some weight to that 
evidence and has concluded by putting provisions 
into the bill. 

Maureen Macmillan: I will move on to a subject 
that may or may not be completely different, which 
is the right of audience of other professionals. 
Sections of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990 that have not yet 
been commenced set out arrangements by which 
rights to conduct litigation and rights of audience in 
the Scottish courts can be granted to members of 

a professional or other body, other than the Law 
Society of Scotland or the Faculty of Advocates, 
when that is approved by Scottish ministers and 
the Lord President. When the bill was introduced, 
the Scottish Executive announced that those 
provisions were to be commenced at a future date. 
When does the Executive intend those sections of 
the 1990 act to be commenced? 

Mike West: The first step towards 
commencement will be to remove a defect in the 
existing statutory provisions that creates a 
nonsensical position. A person might be a member 
of a professional body that has been approved 
and has acquired rights to conduct litigation on the 
part of its members, but if that member sought to 
exercise those rights, the member would be guilty 
of a criminal offence. That is a nonsense—it was 
an oversight when the 1990 bill was drafted—and 
section 42 of the Legal Profession and Legal Aid 
(Scotland) Bill corrects it. The Executive feels that 
that must be the first step. It will be for ministers to 
decide when commencement will be but, if we 
assume safe passage of the bill, it should happen 
early next year. 

Maureen Macmillan: Do you know which 
professions will be enabled to practise in court? 

Mike West: Interest has already been 
expressed by three professional bodies—the 
Institute of Trade Mark Attorneys, the Chartered 
Institute of Patent Agents and the association of 
commercial attorneys. Those three bodies have 
been in dialogue with us about commencement of 
the powers. It might be that other professional 
bodies acquire an interest after commencement of 
the provisions of the 1990 act has been 
announced, but we do not know which other 
bodies might be interested. Not many professional 
bodies have sought rights of audience under 
equivalent provisions in England and Wales, but 
what will happen in Scotland remains to be seen. 

Maureen Macmillan: I am interested in the 
matter in the context of legal aid reform. The fact 
that a person must be represented in court by a 
solicitor has always been a sticking point, because 
legal representation is the most expensive part of 
the legal aid service. Will social workers and the 
staff of voluntary organisations eventually gain the 
right to address the courts? Where will the line be 
drawn? 

Mike West: That will depend on the demand for 
rights of audience from professional bodies. 
Applications for such rights will be approved by the 
Lord President after consultation of Scottish 
ministers, who will consider safeguards. People 
who secure rights of audience will, for example, 
have to understand court procedure such as 
pleading procedures, and will have to have the 
usual safeguards of professional indemnity and 
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complaints handling procedures, so that clients 
are protected. 

Maureen Macmillan: It has been suggested to 
me that rights of audience are what makes a 
solicitor a solicitor and that all other work could be 
done by a paralegal—although that might be using 
too broad a brush. The distinctions between 
solicitors and other professions will be blurred, but 
the bill will regulate solicitors extremely strictly. 
What is to prevent a solicitor from saying, “I will 
give up my solicitor’s practising certificate because 
I can get lots of paralegal work and appear in court 
as another kind of professional. I can carry on my 
business without being regulated as strictly as I 
am regulated as a solicitor”? 

Mike West: It is unlikely that solicitors will 
discontinue their practising certificates and seek to 
register with another professional body. 

Louise Miller: The definition of “practitioner” in 
the bill includes people who will exercise the new 
rights of audience, so such people will be subject 
to the same complaint-handling regime. 

Mike West: Yes. Such practitioners will fall 
within the remit of the new commission. 

Maureen Macmillan: Will such people come 
under the umbrella of the Law Society of 
Scotland’s regulations if they do work that is 
similar to solicitors’, even if they are not a solicitor 
with a practising certificate? 

Mike West: Yes. 

Jackie Baillie (Dumbarton) (Lab): The 
“Strategic Review on the Delivery of Legal Aid, 
Advice and Information” and the more recent 
consultation paper “Advice For All” favoured grant 
funding as the mechanism for funding non-
lawyers. I am confused that the bill runs contrary 
to the weight of opinion by opting to make advice 
and assistance available on a case-by-case basis. 

Chris Graham (Scottish Executive Justice 
Department): The two approaches are not 
mutually exclusive. We certainly do not propose 
that non-lawyers should not be funded by grant 
funding. The strategic review made it clear that the 
principal source of funding for local non-lawyer 
advice services should be grant funding through 
local authorities, but the bill provides additionally 
for case-by-case funding in specific 
circumstances. 

Jackie Baillie: I am clear that you already 
accept the principle of grant funding, as you have 
pilots with projects under part V of the Legal Aid 
(Scotland) Act 1986, as well as in-course advice 
pilots covering homelessness and a variety of 
other issues. If, however, you accept the principle 
of grant funding, why are you not putting it into 
operation just now? 

Chris Graham: It was simpler, from both the 
legislative and the administrative points of view, to 
put the case-by-case funding into position now 
because we already had a model for handling it. 
More consideration would be required of how the 
grant funding of non-lawyer advisers would be 
compatible with the existing grant-funding 
mechanisms for local authorities. 

Jackie Baillie: I do not want to put words into 
your mouth, but if I have understood you correctly 
the desire is to get to a grant-funding mechanism, 
but you just have not worked out how to do that in 
a simple way in the bill. 

Chris Graham: Yes. 

Jackie Baillie: That is disappointing. Are you 
aware of the criticisms that have been made by 
credible sources, which suggest that grant funding 
on a case-by-case basis will be bureaucratic and 
that agencies that are not geared up to do that will 
be asked to change almost the entire basis of their 
operation and to introduce means testing of 
clients? You will be aware that most advice 
agencies are not keen to do that before they 
consider whether they will provide their clients with 
a service. Is not this an opportunity lost? Cannot 
we take some time to get it right just now? 

Chris Graham: We are taking the time to get it 
right. We have scheduled, over the next three to 
four weeks, a series of consultation meetings with 
the advice agencies to which you referred, and we 
will discuss the issue with them in detail. 

Jackie Baillie: Excellent. You might want to 
reflect on whether amendments that you will lodge 
at stage 2 might please the committee. I am sure 
that the committee will, equally, be minded to help 
you out, given that we all want to get to a different 
position but have perhaps not had the time to do 
so. 

Can I move us on to— 

The Convener: Before you do, I suggest that 
our witnesses read the comments that were made 
in last week’s debate on civil law. The issues of 
getting advice timeously and the costs and the 
bureaucracy that are involved in obtaining grant 
aid for individual cases were raised by several 
members, to whom the minister gave a partial 
response. I offer that as a point of information. 

Jackie Baillie: Thank you, convener. 

Table 1 of the “Advice For All” consultation 
paper outlines five short-term to medium-term 
proposals, all of which I like. I am slightly 
confused, though, because only two of them 
appear in the bill and we have just acknowledged 
that one appears only in part in the bill. Where is 
the remainder of those proposals? 
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Chris Graham: Some of the other proposals do 
not require a change to primary legislation, so they 
will be taken forward either through secondary 
legislation or through administrative changes. 

Jackie Baillie: Are those proposals the severe 
hardship test and the new financial eligibility 
criteria? I want to get a handle on the specifics of 
how you want to move forward. 

Chris Graham: Most of the provisions to enable 
the Scottish Legal Aid Board to have flexible 
powers to secure and fund the provision of publicly 
funded legal aid in criminal and civil cases—it is 
the same issue—can be put in place through 
existing powers in the primary legislation; through 
changes to secondary legislation; or through 
administrative change in the procedures of the 
Scottish Legal Aid Board. Unfortunately, the 
proposed provision to relax the severe hardship 
test in section 19 of the 1986 act has not made it 
through to the bill due to an administrative 
oversight on my part, I am afraid. We agree that it 
should be included, and it was a provision on 
which we had prepared instructions; for some 
reason, however, they did not transfer through to 
our legal people at the time. 

Jackie Baillie: We can look forward at stage 2 
to an amendment that will introduce that provision. 

Chris Graham: Yes. 

Jackie Baillie: Excellent.

Maureen Macmillan: Is it a case of inadequate 
professional services? 

Jeremy Purvis: Or negligence? 

Jackie Baillie: That is very cheeky. 

Chris Graham: Fortunately—or unfortunately—I 
am not a solicitor. 

Jackie Baillie: My final question—before the 
committee members descend on our witnesses—
is about the new financial eligibility criteria. Is that 
an administrative change? 

Chris Graham: Are you referring to the clear 
and fixed financial eligibility criteria for criminal 
legal aid? 

Jackie Baillie: Yes. 

Chris Graham: We will consider that further 
because it is not an issue on which we got a very 
clear picture from the consultation responses. 
Relatively few respondents addressed that 
question, and many of those did not come up with 
a consistent position. It is a matter that we will 
consider in more detail. 

Jackie Baillie: Are you going to lodge an 
amendment on that? 

Chris Graham: We do not have that in mind for 
stage 2. 

Jackie Baillie: Okay. Thank you. 

The Convener: I thank our witnesses for their 
forbearance and openness in what has been 
almost a two-hour meeting. The clerks will copy to 
you questions on which you have said you will get 
back to us with written comments. That may be 
helpful to you, unless you already have somebody 
scribing for you at the back of the room. Thank 
you for attending today’s meeting. 
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12th Meeting 2006 (Session 2) 2 May 2006, Written Evidence

Submission from the Law Society of Scotland – Summary (for full Law Society written 
submission please see the Justice 2 Committee pages of the Scottish Parliament website) 

INTRODUCTION

This Memorandum of Evidence is prepared on behalf of the Law Society of Scotland.  The 
Society is the statutory body under the Solicitors (Scotland) Act 1980 representing 11,777 
solicitors on the Roll of Solicitors in Scotland.  53 Council members represent the solicitors 
and clients in each of their constituencies and the response represents the majority view of 
the solicitor’s profession in Scotland. 

The Law Society of Scotland has radically changed and improved its complaints system over 
the last five years and supports further change which benefits the public and the profession.   

The Parliament and the Justice 1 Committee supported the changes made.  They were 
achieved by a committed team in the Client Relations Office and dedicated solicitor and non-
solicitor committee members and reporters.  The Justice 1 Committee and the Scottish 
Executive agreed in 2002 that complaints handling functions should remain with the Society.  
To work, the new body should handle service complaints only. Reach into conduct, 
negligence, overview of the Master Policy for Insurance or the Guarantee Fund risks 
compromising the independence of the legal profession, breaching the law, limiting access to 
justice and inflating costs.  

The Society shares the Justice Minister’s commitment to “reforming and modernising our 
justice services to meet the needs of all who use them”1 and agrees that “most people receive 
an excellent professional service from their lawyer”.  Less than 0.4% of the business solicitors 
undertake for their clients results in a complaint.  That reflects the high standards and 
successful regulation of solicitors in Scotland.  The Executive acknowledged this when they 
passed the regulation of conveyancing and executry practitioners to the Society in 2003. 

The impact of the bill’s proposals on legal businesses, clients and the Scottish economy 
needs careful consideration by the Committee.  Scotland is recognised as having the highest 
standards of regulation and a good track record where England and Wales are not.  The 
Scottish Parliament has promised Scottish solutions for Scottish issues but many of the 
Executive’s proposals are based on English systems and coincide with Department for 
Constitutional Affairs policy in England and Wales.  England and Wales have very different 
complaints issues in a different marketplace.   

The Society believes the legal advisers proposed in the legal aid section of the bill should be 
regulated by the SLCC and is concerned that bureaucracy and potential costs involved in 
becoming an adviser will mean low uptake under the scheme. 
The Society has given evidence on many bills considered by the Scottish Parliament to 
improve the law of Scotland for people in Scotland.  The Executive’s proposals show neither a 
holistic understanding of regulation nor the impact of the new process.  The proposals risk 
serious consequences for clients, businesses and professionals in Scotland.  The Society 
believes they will not work effectively.  The bill needs substantial and fundamental change if it 
is to improve the current system, while remaining cost-effective, proportionate and fair.   

SOME KEY STATISTICS

Complaints in Perspective

The Client Relations Office handled 4,852 complaints in 2005.  That represents 0.4% of 
recorded business – approximately 1.2 million items of work recorded by solicitors in 2004. 
Much more unregistered work and general advice is undertaken by 9,637 practising Scottish 

1 Reforming Complaints Handling, Building Consumer Confidence: Regulation of the Legal Profession in Scotland 
page i 

21

253



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX D 

solicitors working in firms and in-house (in business, local authority and government) but it 
means that over 99.6% of the publicly recorded business is completed without complaint to 
the Society as detailed in Appendices 1 and 5.  

Solicitors in the Scottish Economy 

Every solicitor’s firm is a business and the 1,265 firms in Scotland make a significant 
contribution to the economy and community, turning over more than £1 billion per annum and 
employing around 20,000 people.  The impact of some of the proposals will probably be 
damaging to those businesses, their employees and clients as well as the wider economy – 
for no significant benefit. 

KEY ISSUES

The Society has examined each section of the bill and is principally concerned about five 
issues: independence; compliance with the law; access to justice; cost; and viability. 

1. Independence 
The independence of a country’s legal profession is the foundation stone of any democracy.  
That independence guarantees that a person can be represented in an action against the 
state, defend themselves against accusations of crimes and enforce their rights.  

The Scottish Legal Complaints Commission (SLCC) as proposed is not independent of 
Government.  That is a direct threat to the rule of law.  The range of powers proposed by 
Ministers mean that the SLCC will be a cipher for the Scottish Executive – a government 
controlled quango. 

The Bill states that Scottish Ministers will have power to: 
 appoint the SLCC’s Board members for up to 5 years under scrutiny of the Scottish 

Commissioner for Public Appointments;   
 remove members from office if satisfied that they are “unfit to discharge the functions 

of a member or … unsuitable to continue as a member”; 
 approve the appointment of the Chief Executive; 
 direct the SLCC on the appointment of employees and their terms and conditions of 

their employment;  
 approve pay for the staff. (Schedule 1, paragraph 8); 
 change the SLCCs duties and powers (Clause 31); 
 direct the SLCC in the exercise of its functions. 

These powers should be independent of government control.    This view is reflected by 
Professor McCrone in his Review of Governance which is attached as Appendix 2  Powers of 
appointment and deselection should be made by Ministers acting with the Lord President. 

2. Compliance with the law 

The Society believes the Bill breaches Article 6 (1) of the Human Rights Act and the Scotland 
Act and that it is incompetent and unlawful. 

Right of appeal

The SLCC will take over from the Scottish Courts in deciding issues of fact and law in 
negligence and other matters yet there is no right of appeal against SLCC decisions on 
service complaints to the Court of Session or other independent, impartial tribunal.  As the 
Society has repeatedly stated to the Scottish Executive, that contravenes human rights law.  
There must be a proper external right of appeal rather than an internal right of appeal or 
review. 

Unlike the existing system, the bill gives no meaningful appeal for solicitors or equally or more 
importantly their clients. 

22

254



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX D 

Opinion

The Society obtained the Opinion of Lord Lester of Herne Hill QC, who is a leading authority 
on Human Rights law.  In his opinion, which is attached as Appendix 3, he states that the 
proposals to reform complaints handling in the legal profession are “flawed…and wrong in 
law”.   The opinion continues: 

“For the reasons set out below, in my view, the scheme proposed in the Bill is not fully 
compatible with Article 6 (1) of the ECHR, because: 

(i) the proposed Scottish Legal Complaints Commission  (“the Commission”) would 
not be an independent and impartial tribunal in determining service complaints 
against practitioners; 

(ii) the lack of an external appeal from a determination by the Commission to uphold 
a services complaint would not be compliant with Article 6 (1); 

In my view, if the Bill were enacted in its present form, the Act would, by virtue of Section 29 
(1) of the Scotland Act 1998, be outside the legislative competence of the Scottish Parliament 
to the extent of the incompatibility identified in my advice.” 

3. Access to Justice.  

The Society believes that the bill will limit access to justice by forcing solicitors out of certain 
markets and leaving advice deserts for clients.  

In addition to ordering the refund or reduction of fees, the bill allows the SLCC to order 
payment of compensation of up to £20,000 for inadequate professional service.  The limit for 
compensation was £1,000 from 1991 until 2005, when it was increased to £5,000.  £20,000 is 
the amount the Department for Constitutional Affairs proposes for England and Wales.  The 
impact of this dramatic increase in Scotland will be considerable and does not take account of 
the marketplace in Scotland. 

Unacceptable Business Risks
All solicitors have professional indemnity insurance.  The profession’s insurers have 
increased the self-insured amount per partner in private practice to £6,000.  This ensures that 
the compensation limit for service complaints is not covered by the Master Policy for 
Insurance.  It is not clear how the insurers will react to an increased compensation limit of 
£20,000.  Practitioners are clear that the business risks of taking on important but low value 
work will lead to firms refusing certain business and, depending on the cover agreed by the 
insurers, could lead some solicitors to cease practice. 

High street practice
The increased costs of insurance and of practice will have a knock-on effect on firms as 
businesses.  That will impact on clients and areas of work where the increased costs of 
practice cannot be met, for example in legal aid work and in law centres.  

For high street solicitors, the business risks and the cost of practice will force some hard 
business choices.  The prospect of paying a fee for a complaint which is not upheld is an 
unfair penalty.  The likelihood is that solicitors will cherry pick new business, refuse to advise 
potentially difficult clients or to take on contentious work.  Others may decide to close their 
doors and make their staff redundant.  That could create advice deserts particularly in rural 
areas of Scotland.  

Impact on legal aid
The Scottish Legal Aid Board’s figures confirm that in 2004-2005 the gross payments of legal 
aid made to 52% of registered firms across Scotland totalled less than £20,000 per annum.  
Civil litigation; divorce and separation; family and matrimonial; interdict; state benefits; 
housing; hire purchase and debt; and criminal court work are the areas clients seek the 
majority of advice.  If each piece of business carries the risk of a complaints levy as well as 
the risk of a compensation order for up to £20,000 then legal aid work may become too high a 

23

255



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX D 

risk.  If most practitioners receive less from legal aid in a year than the risk for each piece of 
business, then solicitors will be further discouraged from legal aid work. 

Limiting Access to Justice through the Scottish Courts
The SLCC will have no claims handling experience but is to be given the same power as the 
courts to decide issues of professional negligence up to a compensation limit of £20,000.  The 
potential for inappropriate and disproportionate compensation awards must be avoided by 
having a proper appeal.   

4. Cost 

The Executive has stated their costs are guesstimates and that their costings are based on 
the Financial Ombudsman’s Service and the Law Society of England and Wales which are 
inappropriate comparators.  The proposals for financing the new quango are neither 
independent nor fair.  To meet the level of independence the public expect, SLCC must be 
funded at least in part by the taxpayer.  The public expect that level of independence. 

Funding the SLCC
The SLCC will be funded by two types of levy on the legal profession.  The amount and 
balance of the levies will be decided by the SLCC after consultation.  The Financial 
Memorandum suggests “for purely illustrative purposes” the annual general levy on each 
practitioner could be £120 and the specific levy for each case £300.   

It is unjust to have to pay a levy to prove ones innocence.  The charge creates negative 
incentives for the SLCC to increase funding by accepting more complaints and solicitors who 
pay a financial penalty for not resolving every complaint at source.  The SLCC levy for every 
complaint applies whether the complaint is upheld or not and whether mediated or not.  This 
is being described as “polluter pays” but it is in fact “practitioner pays”.  

Fraudulent Complaints
The experience in the Financial Services industry indicates that advisers cannot prevent 
fraudulent complaints when customers have nothing to lose by complaining. The Bill will 
create just such a system; one where there is no risk to the fraudulent complainer and 
considerable risk to the solicitor complained against.  The complainer may not even be the 
client of the solicitor who will none the less have to pay and go through the complaints 
procedure.    

Lack of Independence
The current complaints system is funded by the profession and creates the perception of a 
lack of independence so the funding should change.  The Ombudsman’s office has, to date, 
been funded by the taxpayer and has been seen as independent.  Those savings should be 
put towards the new body, aspects of which should be funded by the taxpayer. 

Increased Costs
The Society will still handle conduct complaints.  Some savings will be made as service 
complaints pass to the new body but they will not be enough to fund the SLCC, even on its 
estimated costs.  The cost of handling service complaints will be disproportionate to the costs 
of all other regulatory functions and significantly more than at present.  A more searching 
assessment of costs is in the Society’s response to Financial Memorandum, attached as 
Appendix 4. 

Cost of CRO
The current cost of a practising certificate for all regulatory functions and services including 
complaints handling is £550 per member.  The Society has 12 Client Relations Committees 
underpinned by 254 reporters of whom 168 are solicitors and 86 are non-solicitors.  Those 
preparing reports and attending Committee meetings are paid a nominal fee but give their 
services on a voluntary basis.  The new body will not be able to rely on a similar resource 
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which has tremendous value in terms of input, independence, quality of decision-making and 
cost. 

5. Will it work? 

The SLCC is likely to be slow, rule-based, bureaucratic and expensive.  The Society believes 
it will push firms out of business and create advice deserts for clients.  The new system 
should take the best of the current system and improve on it, rather than reinvent the wheel 
and lose the benefit from lessons already learned. 

Slower System
Just as the Society is increasing the speed of complaints handling, meeting and exceeding its 
targets of handling 90% within 9 months and 75% within 6 months, the new system is likely to 
slow complaints handling down and is directly contrary to the objectives set by the 
Ombudsman. 

Vexatious Complaints and Conciliation 
The introduction of a statutory sift for vexatious complaints is necessary and must be robust.  
The Society’s current system encourages the complainer to raise any dis-satisfaction with 
their firm’s Client Relations Partner and successfully promotes conciliation and dispute 
resolution of many complaints.  In 2005, 518 cases were resolved before going to a 
committee, reducing the time, cost and inconvenience of complaints for all concerned.   

More Red Tape and Bureaucracy
The Society’s success with sifting complaints and conciliation was achieved without the 
bureaucratic notice-based system envisaged in sections 6, 7 and 11 of the Bill.  This will take 
more time than the current system and benefit neither client nor solicitor.  

Insufficient Detail
One of the difficulties with the proposed system is that there is little detail provided although 
from discussions with the executive the Society have formed the view that the proposed 
system is likely to be inflexible and rule-based.  Legal complaints are often complex, opinion-
based and emotions can run high.  That is why the Society’s system has tight targets built 
around a more flexible system.  

Oversight and Over-complication
The Guarantee Fund and Master Insurance Policy are regarded as consumer protections 
which operate to the highest standards.  The Master Policy has passed the closest scrutiny by 
the OFT and the Guarantee Fund is an unrivalled protection for the Scottish consumer.  The 
unspecific provision for SLCC oversight of these functions smacks of state control and 
interference, is unspecific and potentially damaging.  The over-complication in the proposed 
legislation is neither justified nor in the public interest. 

Substantial Change
The SLCC, as currently proposed in the bill, will not improve the existing provisions.  It will 
cause more delay, bureaucracy, expense and inconvenience than the current system.  It 
undermines the independence of the solicitors profession, risks being declared illegal, has a 
negative effect on access to justice, its costs don’t add up and it will not work effectively.  Any 
change must improve on the current system and provide the best possible complaints system 
for clients and solicitors.  To achieve that, the bill needs substantial change.  The Society 
remains wiling to support and work towards change for the better. 
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APPENDIX 1 

Approximations of Scottish Solicitors’ Workload And Complaints Statistics 

Registers of Scotland (2004-2005 Figures)

Land Register: 
     First Registrations (intake):     66,589 
 Transfers of Part (intake):     25,898 
 Dealing with Whole (intake):                267,224  

Sasine Register: 
 Intake (Gross):                                            121,438 

Chancery and Judicial Registers:  
 Intake:        46,121 

Register of Inhibitions and Adjudications: 
 Intake:        22,933 

Scottish Legal Aid Board (2004-2005 Figures)

Advice and Assistance:                     
Total Civil Advice and Assistance & ABWOR (Intimations):          128,944 
Total Criminal Advice and Assistance  & ABWOR (Intimations):   152,174 
Total Children’s Advice and Assistance       5,687 
Total:                   286,805 

Civil Legal Aid: 
Total Number of Grants:       10,989 

Criminal Legal Aid: 
Total Number of Grants (Summary Legal Aid):    80,496 
Total Number of Grants (Solemn Legal Aid):    13,518 

Civil Court Actions (2002 Figures) (more recent figures not yet available)

Court of Session: 
Total Number of Actions Initiated:      5,059 

Sheriff Court: 
Total Number of Actions Initiated:              115,326   
Criminal Court Actions (2004-2005 Figures)

Solemn Disposals: 
 High Court:       852 
 Sheriff & Jury Courts:      3,611 
  Total:                    4,463 

Summary Disposals: 
 Sheriff Court:          83,355 
 District Court:       41,292 
 Total:                             124,647 

Companies House (2004-2005 Figures) (incomplete - approx)

No. of  New Companies Incorporated in Scotland:   17,766  
No. of  Changes of Name Registered      3,992  
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TOTAL:        1,213,264 
   
APPENDIX 2 

SOCIETY’S SUMMARY OF PROFESSOR DAVID MCCRONE’S ANALYSIS OF 

GOVERNANCE ISSUES

The Law Society of Scotland commissioned a report by Professor David McCrone, co-
director of Edinburgh University’s Institute of Governance, into the background to, and 
contents of, the Legal Profession and Legal Aid (Scotland) Bill. Professor McCrone also 
provided a broad analysis of the regulation of the legal and other professions. The 
Institute studies the sociology, politics and governance of Scotland. Key points identified 
by the Society include:

 Professor McCrone is scathing of the consultation exercise and analysis which led to 
the Bill. He describes the process as being “quick and dirty”, containing “elementary 
howlers”, “half-baked evidence” and misleading information about levels of criticism of 
the current system and options for change. 

 In general, he believes the proposed system could be costly and over-elaborate – a 
“hammer to crack a nut”. More specifically on costs, Professor McCrone questions if 
the estimated running costs of £2.4 million a year are realistic and warns that costs 
could escalate in the future. He says “there appears a ratchet effect as regards 
costs”.  

 He says membership of the new body seems too closely in the gift of government and 
politicians.

 He points out that professionals are in the majority in the regulatory system of other 
professions he examined – which included accountants, doctors and teachers – yet 
the proposed Scottish Legal Complaints Commission would have a lay majority and 
lay chairman, with no guarantee of solicitor representation. 

APPENDIX 3 
SOCIETY’S SUMMARY OF LORD LESTER’S OPINION ON COMPATIBILITY WITH ECHR

The Law Society of Scotland sought the opinion of Lord Lester on the Bill’s compatibility with 
the European Convention on Human Rights (ECHR). Lord Lester of Herne Hill  is one of the 
UK’s pre-eminent experts on human rights law and, as a member of the English Bar, is not 
affected by the Bill’s proposals. Key points identified by the Society include: 

 The Bill does not comply with ECHR and is therefore “flawed…and wrong in law”. 
This was because the Scottish Legal Complaints Commission (SLCC) could not be 
considered an “independent and impartial tribunal” as required under Article 6 of 
ECHR because it would consider negligence – a civil law matter – as part of service 
complaints yet there would be right of appeal to a judicial body against its decisions. 

 The SLCC, and its proposed internal appeals committee, cannot be considered 
independent is because Scottish Ministers would appoint members and could direct 
the Commission in other ways. 

 Yet the Commission will have the power to impose serious sanctions on a solicitor, 
with compensation payments of up to £20,000, and also by harming the reputation of 
a solicitor by publishing its findings about their alleged negligence. 
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 Lord Lester also issues a reminder that the introduction of both a general levy on the 
legal profession and case levies for each complaint investigated are also subject to, 
and must comply with, ECHR.  

APPENDIX 4 

SUMMARY OF SOCIETY’S RESPONSE TO THE LEGAL PROFESSION AND LEGAL AID 

(SCOTLAND) BILL FINANCIAL MEMORANDUM

The Law Society of Scotland provided a separate response to the Financial Memorandum of 
the Legal Profession and Legal Aid (Scotland) Bill. This was also submitted to the Finance 
Committee of the Scottish Parliament as evidence for its inquiry into accountability and 
governance of regulation in Scotland. Key points include:

 In general, the costs lack specification and foundation throughout and they are likely, 
to impact markedly on the high street of Scotland – the very area of “people law” 
which is under most financial pressure. The result of that could be damage to access 
to justice and the creation of advice deserts in parts of the country, particularly in rural 
areas and among small firms. 

 More specifically, no apparent consideration has been given to who will pay the 
general levy on the profession i.e. every solicitor, including those in the fiscal service, 
central government and local authorities, or only those in private practice?. Therefore, 
estimates given for the general levy (£120 for each practitioner) and for and the case 
levy (£300) for each complaint investigated are meaningless.  

 The estimated running costs of £2.4 million a year appear to take no account of how 
much work is currently undertaken through the Society by volunteer Committee 
Members and Reporters who receive only a nominal fee. 

 A lack of consideration, or unrealistic estimates, have been given in relation to a 
range of issues, including: recruitment and training (£40,000 for training up to 60 staff 
who will be unlikely to have background knowledge of the job; staff turnover (no 
provision is made for recruitment in subsequent years yet the Society is well aware 
that the work is stressful and turnover is higher than other posts); National Insurance 
and pension costs (15% allowance seems worryingly low). 

(Law Society Comments on specific sections of the Bill and Appendices 5, 6(a) – (f) are 
contained in the full Law Society submission, circulated to members with written evidence on 
the Bill.) 

Supplementary submission (for full Law Society supplementary submission please see the 
Justice 2 Committee pages of the Scottish Parliament website) 

I thought it might be helpful for the Committee, in advance of the Minister’s appearance on 
30th May, were I to sketch out some of the Society’s views arising from the evidence session 
with Executive officials on 25th April 2006. 

I have the following comments to make:- 

1. Section 1 and Schedule 1

The Society is concerned that the Executive has not come to a position in relation to the lack 
of an external appeal and the independence of the Scottish Legal Complaints Commission 
from the Executive.  The Executive has had the Opinion of Lord Lester since 31st March 2006 
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and it is important that the views of the Executive are made clear on this matter at the earliest 
opportunity, so that the Committee may come to a view as to what the content of its Stage 1 
Report should be in relation to this issue. 

In relation to the question of appeals against conduct complaints, dealt with at column 2233, it 
is true that the solicitor is able to appeal from a decision of the Scottish Solicitors Discipline 
Tribunal to the Court of Session, in terms of section 54 of the Solicitors (Scotland) Act 1980.  
Any person aggrieved by a decision of the Tribunal relating to the discipline under this Act 
may, within 21 days of the date on which the decision of the Tribunal is intimated to that 
person, appeal against the decision to the court and on any such appeal the court may give 
such directions in the matter as it thinks fit, including directions as to the expenses of the 
proceedings before the court and as to any order by the Tribunal relating to expenses and the 
order of the court shall be final.  Accordingly, it would be possible for a person who has been 
aggrieved by a decision of the Tribunal, to take an appeal against that decision, in addition to 
solicitors and the Law Society of Scotland as the principal body who may make a complaint to 
the tribunal. 
2. Schedule 1, paragraphs 2(7)(a) – 2(7)(d)

The Subordinate Legislation Committee raised concerns about the width of the order-making 
power under this paragraph.  The Society is of the view that this power is unduly wide and 
that Scottish Ministers should not be able to amend the number or composition of the 
categories of person who are appointed to the Commission. 

3. Schedule 1, paragraph 2(6)

At column 2218, Mike West on behalf of the Executive, confirmed the policy intention behind 
the different categories of members of the Commission.  Mr. West said “The essence will be 
to ensure that there is a range of skills and experience among the lawyer members.”  
However, the Bill does not specifically provide for that range of skills and experience to be 
reflected in the categories of members.  In the Society’s view this paragraph should provide 
that one member of the Commission should be a practising solicitor, ensuring that those 
involved have current experience of practice. 

4. Schedule 1, paragraph 5(1)(b)(iii)

This refers to the criteria for removal on the basis that a member of the Commission is 
“unable or  unfit to discharge the functions of a member”. There is no provision for 
investigation into the capacity of the member to discharge his or her functions and the 
process would not appear to be open or transparent. 

In the Society’s view, there should be a process for investigation and further elaboration of 
how a member of the Commission is to be considered to be unable or unfit. 

5. Section 5 – Complaint determined to be a conduct complaint

There was discussion at column 2219 about the distinction between conduct and service 
complaints.  I enclose a note on the concept of professional misconduct and inadequate 
professional services which might be of assistance. 

There was also discussion about the kinds of process which the Commission would follow.  At 
column 2213, Mr. West explained that “The process will be different from that followed by the 
professional bodies...  The process that the Commission will be following is modelled on the 
process followed by the Financial Ombudsman service.”  The Society is of the view that the 
arrangements to deal with inadequate professional services under the Bill, should not 
necessarily reflect those in the Financial Services and Markets Act 2000, which relate to the 
Financial Ombudsman service.  It is important to recognise differences between the financial 
services industry and the way the legal profession carried out business. 

The Society agrees with Mr. West that conduct is a natural function of the professional body 
and that dealing with conduct complaints fits in with the other functions which the professional 
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bodies carry out.  The Society has reservations, however, about the provisions of the Bill in 
respect of section 16, where the role of the Commission seems to be being extended in terms 
of section 16(6) into matters which deal with conduct and revisiting decisions rather than 
handling issues. 

I think it is important to point out, in terms of column 2223, a misapprehension which Ms. 
Miller has in respect of disciplinary power. 

At column 2223, Louise Miller states that “... suspension or striking off sanctions would still be 
within the professional bodies’ control”.  In relation to solicitors, the power of suspension or 
striking off is reserved to the Scottish Solicitors Discipline Tribunal in terms of section 53 of 
the Solicitors (Scotland) Act 1980.  These powers do not rest with the Society in respect of 
solicitors. 

The Society agrees with Ms. Miller at column 2224 that it is more sensible for the Commission 
to “concentrate on becoming the consumer body and on getting the consumer remit right”.  If 
the Commission concentrates on dealing with service complaints, that will meet the 
requirement for public perception of independence in treatment of these complaints to be 
satisfied. 

6. Section 20 – Amount of levies and consultation

The Society also questions the issue raised by Mr. West at column 2233 that the complaints 
levy is designed as a method of paying for a dispute resolution service and that it is 
undesirable for the Commission to be perceived as having a financial interest in upholding 
complaints were the levy to be applied only to successful cases.  It  cannot seriously be 
proposed that the people of probity who will be appointed to the Commission would behave in 
such a self-interested way.  The fear of creating a financial interest on the part of the SLCC in 
the outcome of a complaint will be removed by ensuring that the unsuccessful complaineror 
solicitor should pay the specific complaint levy. 

The Society is concerned at the lack of accountability of the Commission in respect of its 
budget.  The professional bodies ought to be able to veto the budget of the Commission if 
they think it is excessive or otherwise  unduly burdensome. 

7. Section 29 – Monitoring effectiveness of guarantee funds etc.

The Society does not accept the comments by Louise Miller at column 2244 that there is no 
need for the professional bodies to get upset about the proposal for oversight over the 
Guarantee Fund and Master Policy in terms of section 29.  The Society does not accept that 
the “light touch” approach in the Bill will be maintained throughout the life of the Commission.  
There is no evidence that either the Master Policy or the Guarantee Fund do not work in 
favour of the client.  There is no evidence of undue delay of treatment by the Guarantee Fund 
or Master Policy issues.  The Society plays no part in considering claims under the Master 
Policy.  that is a matter of contract between the insurers and the insured solicitor. 

At column 2245, Mr. West reports that the Scottish Consumer Council has reported a lot of 
complaints that have been made to it about the Master Policy and payments.  The Scottish 
Consumer Council should provide details of the number of complaints which are apparently 
anecdotal in nature.  Mr. West also reports on the investigation by the Office of Fair Trading 
into the Master Policy.  A copy of the response from the Office of Fair Trading is attached to 
this letter which indicates that the Master Policy was found not to create a distortion of the 
market. 

8. Section 34        

In relation to the discussion about the definition of inadequate professional services including 
“any element of negligence” in terms of section 34 which occurred at column 2227.  The 
Society takes issue with the comments by Mr. West that if someone currently makes an 
negligence complaint against their solicitor “their only option is to take the matter to the courts 

30

262



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX D 

which is expensive and takes a long time.”  The Society refers to the evidence provided by 
RSA, the lead insurers, and Marsh UK, the brokers, in terms of the length of time which it 
takes actions of negligence to be dealt with and the small number of cases which go to court.  
The fact is that most claims are resolved and do not go through the court process. 

9. The relationship between the Bill and the DCA White Paper – The Future of 
Legal Services: Putting Consumers First

Louise Miller at column 2243 indicates that the Executive were “mindful of the figure in 
England and Wales in setting the compensation limit of £20,000 in terms of section 8(2)(d).”  
The White Paper bears substantial similarly to the proposals in the Bill including the 
composition of the Legal Services Board which is to be appointed by the Secretary of State 
for Constitutional Affairs and will be accountable to Parliament through the Secretary of State 
for Constitutional Affairs, the sponsoring Minister, and the Office of Legal Complaints which 
will be set at 7-9 members which will be possible to be changed by secondary legislation and 
where the members of the OLC will have experience of “consumer affairs, the provision of 
legal services, complaints handling, wider advice sector, civil or criminal proceedings and the 
working of the courts, legal education and training, the maintenance of professional standards 
of persons who provide legal services and the needs of diverse consumers within society.  
Paragraph 8.3 of the White Paper bears a remarkable similarity to paragraph 3(3) of Schedule 
1 of the Bill.  Furthermore, the Board of the OLC will consist of a majority of non-lawyers and 
members of the Board of the OLC will be able to be removed by the Legal Services Board 
with the agreement of the Secretary of State in certain circumstances. 

The level of redress for consumers, in terms of paragraph 8.11, is set at £20,000 which, of 
course, is a clear reflection on the White Paper. 

The Society intends to write to you about some of the other evidence the Committee has 
heard.  I hope to do this by mid-June.  If the Committee needs further oral evidence, please 
let me know. 

Submission from Faculty of Advocates 

PART I: INTRODUCTION  

1. The Faculty of Advocates is pleased to have the opportunity to give evidence on the 
Bill. It opposes Part 1 of the Bill (with which we bracket section 35 in Part 2) and section 45 in 
Part 4. It has no comment on Part 3 of the Bill.   

2. The Faculty’s objections to Part 1 of the Bill may be summarised as follows.    

(a) Looked at overall, the proposed legislation is an unjustified intrusion by the state into 
the independence of the legal profession. Independence of the legal profession is part of a 
sound constitutional structure based on the rule of law. Self-regulation is an important feature 
of the independence of the profession which should be departed from only where and to the 
extent that there is a cogent and compelling justification for doing so. 
(b) The number of complaints against advocates is very small. There were 47 complaints 
against advocates in each of the calendar years 2004 and 2005. There is no justification, in 
the number of complaints against advocates, for imposing an external, bureaucratic 
complaints-handling system.  
(c) The proposed Commission is likely to lack the necessary expertise to determine 
complaints against advocates fairly and effectively. The present arrangements for complaints 
handling secure that complaints against advocates are investigated and determined by bodies 
which include among their members experienced advocates, who are in a position to 
scrutinise the conduct of the professional against whom the complaint has been made from a 
position of knowledge and expertise. It is most unlikely that persons employed by the 
proposed Commission will have similar expertise. Without such expertise, complaints-
handling arrangements will not command the confidence of the profession and will not merit 
the confidence of complainers.  
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(d) The proposal is likely to be more costly than the current arrangements for resolving 
complaints against lawyers in Scotland. Those costs are likely to be passed on to clients. The 
proposed legislation would impose on the legal profession a substantial new and bureaucratic 
body which is disproportionate to any relevant public interest.  
(e) The proposed funding arrangements are objectionable in principle and, in particular, 
are unfair as regards advocates. If a new, external, complaints handling body is required in 
the public interest, then the costs of that body should be met from public funds. In any event, 
the proposals take no account of the relatively low incidence of complaints against advocates; 
nor of the fact that of the small number of complaints against advocates, about half involve 
allegations of misconduct and will, accordingly, continue to be dealt with by the Faculty.  
(f) The proposed legislation does not take account of serious public interest issues 
relating to the administration of justice.  There would be no bar to a disappointed litigant 
seeking to re-run the merits of a decision which has been made by the Courts by way of a 
complaint about the quality of his or her representation. The Inner House of the Court of 
Session has recently highlighted the damage which this could have for the administration of 
criminal justice in Scotland in the case of Wright v. Paton Farrell 2006 SLT 269.   
(g) The Bill would supplant the proper role of the Courts in determining allegations of 
professional negligence. Practitioners would be at risk of substantial financial awards without 
the ordinary safeguards which apply where such allegations are pursued through the Courts. 
The terms upon which any such awards might be capable of being covered by insurance are 
not certain, but there is liable to be an increase in costs, which will no doubt be passed on to 
clients.  
(h) The proposals do not secure the independence of the Commission. Not only are 
Commissioners to be appointed by the Scottish Ministers, but the Scottish Ministers are to 
have power to give the Commission directions as to the exercise of its functions.  
(i) The Bill does not prescribe the procedures which the Commission should follow. If the 
rights of citizens are to be determined by a non-judicial body such as the Commission, then 
Parliament should lay down the procedures by which those rights are to be determined.  
(j) The Bill does not take account of the legal professional’s fundamental obligations of 
confidentiality.
(k) The proposal to empower the Commission to investigate the handling by the 
professional bodies of conduct complaints is unacceptable in principle. It is proposed that, 
ultimately, the Commission may direct the professional organisation to comply with a 
recommendation of the Commission. Ultimate control of issues of conduct will be removed 
from the professional bodies and the Courts where, properly, such questions belong. In a 
case where the professional has been cleared of misconduct, the proposal will be unfair, 
since the making of a recommendation by the Commission may cast doubt on the validity of 
that finding.
(l) Without amendment, the proposed legislation could allow complaints to be made 
about judges, sheriffs and tribunal chairs, particularly where adjudicative functions are carried 
out on a part-time basis by practising professionals.  
(m) The rules in relation to prematurity are inappropriate in their application to advocates. 
(n) Furthermore it is suggested that the proposals are not compliant with the European 
Convention on Human Rights and Fundamental Freedoms (ECHR). These concerns and a 
consideration of the constitutional role of an advocate are outlined in Part IV of these 
submissions. 

The reasons for the Faculty’s opposition to Part 1 of the Bill requires an appreciation of the 
role and function of the advocate in the administration of justice in Scotland, as well as the 
existing arrangements for dealing with complaints against advocates. These are described in 
Part II of these submissions. The Faculty’s objections to Part 1 of the Bill are further 
developed in Part III of these submissions.  

So far as section 45 is concerned, the Faculty is concerned that it is proposed that legal 
advice and assistance will be funded from the public purse even though it is given by an 
adviser who, so far as the proposed legislation is concerned:-  

i. need not have a legal qualification;  
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ii. may not meet the professional standards to which members of the legal profession 
are required to adhere;  

iii. are not subject to a duty to act in the best interests of the client; and

iv. need not have professional indemnity insurance or provide a guarantee fund.  

The Faculty’s position is further developed in Part IV of these submissions.  

4.   It is paradoxical that the Scottish Ministers should wish, in Part 1 of the Bill, to impose 
additional regulation on the legal profession – which is already heavily regulated in the public 
interest - but should propose, in section 45, to promote the giving of advice by persons who 
are not subject to the professional disciplines and public interest regulation which applies to 
members of the legal profession.   

PART II: GENERAL BACKGROUND  

The Faculty of Advocates  
5. The Faculty of Advocates is the professional body to which all advocates in Scotland 
belong. It regulates the profession. The Faculty is committed to the maintenance of high 
professional standards.  Advocates, like other members of the legal profession, are subject to 
regulation in the public interest. They must satisfy entrance requirements designed to ensure 
that only persons who are suitably qualified enter practice as advocates.  Advocates are 
subject to well-recognised duties to the Court as well as to those whom they represent. They 
must adhere to a Code of Professional Conduct, breach of which may give rise to disciplinary 
sanction. In their conduct of cases in Court, advocates are accountable not only to those 
whom they represent, but to the Court. Indeed, the duty of an advocate to the Court may, on 
occasion, come into conflict with (and prevail over) the interests or desires of those whom the 
advocate represents. Advocates carry out a significant part of their professional work in public 
and are subject to scrutiny not only by those whom they represent, by solicitors and by 
interested members of the public, but by the Court. This is, in itself, an incentive to the 
maintenance of high standards of advocacy.  

6. The Faculty’s position as the professional body which regulates advocates derives 
from its recognition as such by the Court. Advocates are admitted to the public office of 
advocate by the Court of Session and may be deprived of that office only by the Court.   Since 
the seventeenth century the Court has admitted as advocates only persons whom the Faculty 
has examined and found to be fit, although the Court maintains oversight of admissions since 
the Faculty’s rules on admission are subject to approval by the Lord President.  Likewise, in 
matters of discipline, while the Court may retain a role, in practice the Court has for over 150 
years acted in questions of suspension and deprivation of office only on the petition of the 
Dean of Faculty.  

7. In addition to its practising membership, the Faculty has a substantial number of non-
practising members. These include judges, sheriffs, tribunal chairs, parliamentarians, 
academics and advocates who, though formerly in practice, have retired or have, for other 
reasons, decided to give up practice. The total membership currently stands at 744, of whom 
461 are advocates practising as such. A small number of the non-practising membership are 
engaged in legal practice, though not as advocates at the bar. Many advocates are engaged 
part-time in adjudicative functions (as tribunal chairs, part-time sheriffs and temporary judges) 
while continuing in practice at the bar. 

Advocates 
8.  Each practising advocate is an independent, self-employed professional, available to 
receive instructions on behalf of any client and to appear in any court or tribunal in Scotland. 
Advocates: (a) specialise in advocacy, in the presentation of cases before Courts and 
tribunals throughout Scotland; and (b) give advice as required on questions of law. Advocates 
are independent referral practitioners: in other words, they act only on the instructions of a 
solicitor or other professional person (in additional to solicitors, members of a large number of 
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recognised professional bodies may instruct advocates on behalf of their clients). Advocates 
do not have a direct relationship with the lay client.  

9. The existence of a strong bar of independent advocates is in the public interest. The 
duty of an advocate to advance the interests of the people upon whose behalf he or she is 
instructed, while fulfilling the advocate’s obligations to the Court, plays an important role in 
maintaining the rule of law in a democratic society. In Medcalf v. Mardell [2003] 1 AC, 
paragraphs 51-55 Lord Hobhouse of Woodborough made the following remarks, which, 
though concerned directly with the law of England and Wales,  are equally germane to the 
position of the advocate in Scotland: 

“ The Constitutional Aspect:

    51. The starting point must be a recognition of the role of the advocate in our system of 
justice. It is fundamental to a just and fair judicial system that there be available to a litigant 
(criminal or civil), in substantial cases, competent and independent legal representation. The 
duty of the advocate is with proper competence to represent his lay client and promote and 
protect fearlessly and by all proper and lawful means his lay client's best interests. This is a 
duty which the advocate owes to his client but it is also in the public interest that the duty 
should be performed. The judicial system exists to administer justice and it is integral to such 
a system that it provide within a society a means by which rights, obligations and liabilities 
can be recognised and given effect to in accordance with the law and disputes be justly (and 
efficiently) resolved. The role of the independent professional advocate is central to 
achieving this outcome, particularly where the judicial system uses adversarial procedures.  
    52. It follows that the willingness of professional advocates to represent litigants should 
not be undermined either by creating conflicts of interest or by exposing the advocates to 
pressures which will tend to deter them from representing certain clients or from doing so 
effectively. In England the professional rule that a barrister must be prepared to represent 
any client within his field of practice and competence and the principles of professional 
independence underwrite in a manner too often taken for granted this constitutional 
safeguard. Unpopular and seemingly unmeritorious litigants must be capable of being 
represented without the advocate being penalised or harassed whether by the Executive, the 
Judiciary or by anyone else. Similarly, situations must be avoided where the advocate's 
conduct of a case is influenced not by his duty to his client but by concerns about his own 
self-interest.  

    53. Thus the advocate owes no duty to his client's opponent; inevitably, the proper 
discharge by the advocate of his duty to his own client will more often than not be 
disadvantageous to the interests of his client's opponent. (Orchard v S E Electricity Bd [1987] 
QB 565, 571) At times, the proper discharge by the advocate of his duties to his client will be 
liable to bring him into conflict with the court. This does not alter the duty of the advocate. It 
may require more courage to represent a client in the face of a hostile court but the advocate 
must still be prepared to act fearlessly. It is part of the duty of an advocate, where necessary, 
appropriately to protect his client from the court as well as from the opposing party. Similarly, 
the advocate acting in good faith is entitled to protection from outside pressures for what he 
does as an advocate. Thus, what the advocate says in the course of the legal proceedings is 
privileged and he cannot be sued for defamation. For similar reasons the others involved in 
the proceedings (e.g. the judge, the witness) have a similar immunity. 

    54. The professional advocate is in a privileged position. He is granted rights of audience. 
He enjoys certain immunities. In return he owes certain duties to the court and is bound by 
certain standards of professional conduct in accordance with the code of conduct of his 
profession. This again reflects the public interest in the proper administration of justice … 
The advocate must respect and uphold the authority of the court. He must not be a knowing 
party to an abuse of process or a deceit of the court. He must conduct himself with 
reasonable competence. He must take reasonable and practicable steps to avoid 
unnecessary expense or waste of the court's time. The codes of conduct of the advocate's 
profession spell out the detailed provisions to be derived from the general principles. These 
include the provisions relevant to barristers which preclude them from making allegations, 
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whether orally or in writing, of fraud or criminal guilt unless he has a proper basis for so 
doing. …All this fits in well with an appropriate constitutional structure for a judicial system for 
the administration of justice.” 

10. Any solicitor (and many other professional persons) may, as required, call on the 
services of any advocate to act on behalf of any client, wherever situated. Solicitors and other 
professionals throughout Scotland are able to call on the specialist expertise of any advocate 
to advise or represent their clients. The individual client of a small firm of solicitors in, say, 
Thurso or Lanark or Kirkcudbright has the same access to the most experienced members of 
the bar as the corporate client of the largest firms in Glasgow and Edinburgh. The 
impecunious client on legal aid has, through the availability of an independent referral bar, the 
same access to representation as the most powerful institutions. The availability of 
independent referral advocates to accept instructions on behalf of any client accordingly 
promotes equal access to justice throughout Scotland and the ability of solicitor’s firms, no 
matter what their size or where they are situated, to meet the needs of their clients.  

The role of the advocate 
11.  In considering the proposals in Part 1 of the Bill as they would  apply to practising 
advocates, it is important that the Parliament is aware of the manner in which advocates are 
instructed and carry out their professional duties, and of the respective responsibilities of 
solicitors and advocates. Advocates do not undertake responsibility for the administration of a 
case. That is the responsibility of the solicitor, who is the client’s agent. The solicitor will “run” 
the litigation, engage in all necessary correspondence, carry out any necessary 
investigations, lodge and intimate Court documents and so on.  

12. An advocate will normally be instructed by a solicitor (or other professional) to carry 
out a specific and discrete task. This might, for example be: (1) the provision of an Opinion on 
a specific question of law; (2) the drafting of a particular document (e.g. a summons or other 
Court pleading); (3) the preparation of a Note on a particular issue which has arisen in the 
context of a litigation (e.g. advice as to the lines of evidence which the solicitor should 
investigate; advice on the likely value of the claim; advice on prospects of success); or (4) 
appearance at a particular hearing. Typically, the solicitor will send counsel only such papers 
as are necessary for the particular task in hand. Counsel will fulfil the instruction, and return 
the papers to the solicitor.  The advocate does not correspond directly with the lay client. Nor 
does the advocate maintain or need to maintain an ongoing file of papers relating to the case. 
That is part of the solicitor’s function. The solicitor may choose to instruct different counsel for 
different tasks in relation to the same case. If one counsel is unable, for whatever reason, to 
accept instructions to carry out a particular task, then the solicitor may instruct any other 
counsel to carry out that task. The inherent flexibility which the solicitor has in choosing an 
advocate with appropriate expertise and seniority for the particular task in hand is one of the 
merits of the current system.   

13. Because of the nature of the work which they do, advocates do not need to – and do 
not – maintain an office with support staff. Unlike barristers in England and Wales, they do not 
work from chambers. They work from the Advocates’ Library, where they have available to 
them the legal resources necessary to fulfil the tasks entrusted to them. Such limited 
administrative support as they require is available to them from clerks employed by Faculty 
Services Limited. Advocates are thereby freed from the demands of office administration, to 
devote themselves to fulfilling the particular tasks entrusted to them. The low overheads 
which the nature of their practice allows enable advocates to provide a cost-effective and 
competitive service.

14. The division of responsibility between solicitors and advocates is practical and 
sensible, having regard to the nature of the work which advocates do. When an advocate is in 
court, or preparing for a court appearance, he or she cannot be available to meet the day-to-
day demands of clients or of running an office. A solicitor, who is subject to such pressures, 
may be less able than an advocate would be,  to devote himself or herself to the demands of 
a lengthy court hearing. Equally, giving sound legal advice on a difficult question requires the 
freedom from other demands fully to research the law in depth and to consider its application 
to the facts. Advocates, by their training, and by virtue of the way the legal profession is 
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organised, are able to do this. The division of responsibility also promotes the development of 
expertise in advocacy, which is of advantage to individual litigants generally and to the 
administration of justice as a whole.  

Implications for regulation 
15. The differences between practice as an advocate and other forms of legal practice 
have regulatory implications. These are reflected in the regulatory structures of the two 
branches of the legal profession. For example, advocates do not handle clients’ money and 
accordingly do not require to be subject to Accounts Rules or to contribute to a Guarantee 
Fund. The regulatory framework applicable to advocates is adapted to the nature of the work 
which advocates do and is proportionate to the regulatory risks applicable to practice as an 
advocate in Scotland.  

16. There is a marked difference in the incidence of complaints against solicitors on the 
one hand and advocates on the other. The Report of the Law Society of Scotland Client 
Relations Department for 2005 discloses that about 4,800 complaints had been received in 
the year in question. In the same year there were 9,637 solicitors (Law Society of Scotland 
Annual Report). This represents an incidence of approximately 50 complaints for every 100 
solicitors. By contrast there were 47 complaints against advocates in each of the calendar 
years 2004 and 2005. This is an incidence of approximately 10 complaints for every 100 
advocates in each of those years.  The number of complaints against advocates is tiny 
compared with the number of instructions undertaken by advocates each year. 

17. The relative incidence of complaints against solicitors and advocates is reflected in 
the respective costs of complaints-handling. We understand that the Law Society maintains a 
staff of 38 people in its Client Relations Department and that it has ten Client Relations 
Committees to consider complaints (The Law Society of Scotland, Client Relations Office 
Annual Report 2005). The Faculty employs two members of staff who, along with other duties, 
are involved in the administration of complaints. As we describe below, the actual process of 
investigating and determining complaints against advocates is carried out by committees of 
advocates and lay members, who do not charge for their time.  

18. Further, the nature of an advocate’s practice bears upon the sort of complaints which 
may typically be made against advocates.  

(a) Because the role of the advocate is limited to the fulfilment of discrete tasks, in the form of 
advice on specific questions or representation at a specific hearing, complaints against 
advocates may be more likely to be concerned with the substance of what has been done 
than with the overall manner in which the service has been provided.  

(b) Misconduct complaints against solicitors are a small proportion of all complaints against 
solicitors (Law Society of Scotland Client Relations Office Annual Report 2005). By contrast, 
of the 47 complaints against advocates in 2005, 20 may be characterised as conduct 
complaints and 5 as involving both conduct and service elements. Of the 47 complaints 
against advocates in 2004, 17 may be characterised as conduct complaints and 1 as 
involving both conduct and service elements. It is not easy to decide which category 
complaints fall into. 

19. These considerations have implications for complaints-handling. Insofar as a 
complaint relates to the manner in which a service has been provided, it may be susceptible 
to being addressed by way of a file audit. However, this is not true where the complaints 
relates to the substance of what has been done – to the content of advice which has been 
given, say, or the way in which the lawyer has conducted proceedings in Court. These are, of 
course, the very tasks which advocates typically carry out.  In order to assess the validity of 
such complaints, it is necessary that the body which determined them should have the 
appropriate expertise.  

20. For example, in a case where a client complains that the advice given by counsel was 
not of the quality which could reasonably be expected of a competent advocate (the test for 
service complaints which is proposed in the Bill), the complaint cannot be assessed without 
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knowing in some detail: (a) what the relevant law is; and (b) what ordinary practice is. It is 
necessary for the body determining the complaint to form a judgment about what could 
reasonably be expected of a competent advocate. It is essential that the matter should be 
investigated and determined by a body which has the necessary expertise to for that 
judgment against a properly informed appreciation of the relevant law and practice. This is 
essential, not because such a body is more likely to excuse what has been done (other 
practitioners generally have an interest in maintaining standards and the reputation of the 
profession as a whole), but because it is only from a position of knowledge that the right 
questions can be asked and, indeed, that explanations which may be advanced by the 
practitioner can, if necessary, be effectively challenged and questioned.  

21. Particular issues  arise in the context of complaints about an  advocate’s conduct in 
Court. Often both parties to a litigation are convinced of the justice of their cause. Inevitably, 
one party will be disappointed. Advocates are at risk of complaints from clients who are 
disappointed at the outcome of the case, even if the outcome simply reflected the objective 
merits of their position. Advocates are also at risk of complaints from other parties to a 
litigation. A party to a litigation may for example, perhaps not fully understanding the role of 
the advocate, complain about the way that his opponent’s advocate conducted the case. 
There is a real risk that a disappointed litigant may seek to re-run the merits of the case by 
way of a complaint about the conduct either of his own advocate or the advocate who 
appeared for another party. This is not a hypothetical risk: the Faculty’s experience has been 
that a proportion of the complaints made against advocates do come from other parties to the 
case.   We address, in more detail, the public interest considerations which arise in such 
cases below.  

The current complaints system 
22. In considering the proposals in the Bill as they will apply to advocates, it is necessary 
to have regard to the current arrangements for handling complaints against advocates.   

23. Under the Disciplinary Rules of the Faculty, a complaint may be made against an 
advocate in writing to the Dean of Faculty. The Dean may of his own accord initiate 
disciplinary proceedings. After initial inquiry by the Dean (or another office-bearer) to establish 
whether or not the material facts are substantially in dispute, the complaint will be considered 
by the Complaints Committee. The Complaints Committee in a particular case consists of four 
persons drawn equally from a panel of members of Faculty and lay persons nominated by the 
Scottish Ministers.  

24. The Complaints Committee has wide powers. These include:  
a. making further inquiries;  
b. remitting the matter to the Investigating Committee (which would comprise three       
advocates appointed for the purpose) to ingather evidence or further evidence;  
c. dismissing the complaint where it considers it unjustified, unreasonable or vexatious; 
d. upholding the complaint; and  
e. remitting the complaint to the Disciplinary Tribunal.  

25. If the Complaints Committee upholds the complaint, it may impose the following 
penalties: 
a. a written direction to the member;  
b. verbal admonition;  
c. written reprimand;  
d. severe written censure;  
e. order for cancellation or repayment of fees exigible in respect of the work which has given 
rise to the complaint;  
f. an order for compensation to the complainer not exceeding £5,000;  
g. a fine not exceeding £7,500;  
h. suspension for up to one year.  

26. Either the complainer or the advocate may appeal to the Disciplinary Tribunal against 
the dismissal or final disposal of the complaint. The Disciplinary Tribunal is chaired by a 
retired senior judge appointed by the Lord President of the Court of Session, two counsel 
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from a panel approved by the Faculty for the purpose, and three lay persons from a panel 
nominated by the Scottish Ministers.  

27. The Disciplinary Tribunal has power to impose, in addition to any of the penalties 
mentioned above:-  
a. a fine not exceeding £15,000;  
b. suspension from practice for up to five years;  
c. suspension from membership of Faculty for up to five years; and  
d. expulsion from membership.  

28. The members of Faculty who serve on the Complaints Committee, an Investigating 
Committee or Disciplinary Tribunal do so without charge or fee.  The Lay Members do 
likewise, although they are entitled to be reimbursed their travelling expenses. 

29. The current system is accordingly characterised by the following features:  

a. It secures that the decision-making bodies contain both: (a) persons who are directly 
familiar with and experienced in the practice of advocacy in Scotland; and (b) significant 
independent lay involvement including, in the case of the Disciplinary Tribunal, an 
independent senior judge as chair. These bodies are therefore able to bring to bear both 
expertise and independence. The Faculty rejects unequivocally any suggestion that the 
advocate members of these bodies will be “soft” on their professional colleagues: all 
members of Faculty have an interest in maintaining high standards of conduct, and indeed, 
high levels of confidence in the complaints handling system. But even if there might be a 
suggestion to that effect, the presence of the lay members on the Complaints Committee and 
the Disciplinary Tribunal secures that a complainer should have no legitimate apprehension 
on that score.  What is important – and it is important in ensuring that complainers, no less 
than practitioners against whom complaints may be made, can have confidence in the system 
– is that complaints should be investigated and determined by bodies which have the 
expertise to carry out appropriate investigations and to apply appropriate standards. 

b. The system does not require a permanent infrastructure, but operates as, when and 
to the extent required by the number and nature of complaints against advocates. It operates 
without charge to the public purse or to complainers. Members of Faculty who are involved in 
the system devote their time and energies to it, at a loss to their fee-earning practice. They do 
so on the footing that it is   part of being a member of an independent legal profession to play 
a proper part in securing that the profession as a whole maintains appropriate standards of 
service and discipline.  

c. The Faculty arrangements do not distinguish between service and misconduct 
complaints. The Faculty takes the obligations of its members to comply with their professional 
duties equally seriously in all respects. While some complaints would plainly be of inadequate 
services (e.g. delay in fulfilling an instruction where this does not bear on the advocate’s 
responsibilities to the Court) and others would plainly involve misconduct (e.g. misleading the 
Court), a proportion of complaints may involve both service and misconduct elements. Any 
complaint by the client about the way an advocate has conducted a Court or tribunal hearing 
is liable to involve potential issues of misconduct as well, perhaps, as a complaint of 
inadequate services. Further, even a complaint of inadequate services may be bound up with 
the substance of the advice given or action taken.  

d.  The present arrangements operate as part of a system of self-regulation. The 
importance of this should not be underestimated. The independence of the legal profession is 
part of a sound constitutional structure based on the rule of law. The Faculty has consistently 
maintained the position that self-regulation is an important feature of the independence of the 
profession. The principle of self-regulation should be departed from only where and to the 
extent that there is a cogent and compelling justification for doing so. Any justification 
advanced for a departure from the principle of self-regulation must be carefully considered 
and assessed against the damage which the proposed departure will do to the principle of 
self-regulation. Furthermore, it is because the current arrangements are part of the system of 
self-regulation of the profession that   advocates are willing to participate without charge in 
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the system as members of Complaints Committees, Investigating Committees and the 
Disciplinary Tribunal. As part of a system of self-regulation, the arrangements have a 
legitimacy and authority for members of Faculty which an  external regulator is unlikely to be 
able to match. The lay representation on the decision-making bodies secures that 
complainers should have no legitimate apprehension about the independence of the decision-
making process. We refer below to the likely absence of practising advocates from the staff of 
the Commission and limited representation on it and the implications which this will have for 
the expertise – and authority – of the proposed Commission.   

30.  Apart from the Faculty complaints system, a member of the public who is dissatisfied 
with the services of an advocate may, where he or she has a basis for doing so, advance a 
claim for professional negligence. The test of “inadequate professional services” set out in the 
Bill is similar to the test which the Court would apply in assessing whether or not a 
professional negligence claim has been established. The Court may, of course, award full 
compensation for any loss which the client may have suffered as a result of professional 
negligence. This risk is covered by insurance, so that: (a) client who suffers as a result of 
professional negligence will recover full compensation; while (b) practitioners are not subject 
to the personal risk of bankruptcy as a result of a single instance of professional negligence. 
On the other hand, the professional against whom the claim is made has the procedural 
safeguards which are ordinarily attendant on parties to a litigation.  

PART III: REASONS FOR OPPOSITION TO PART 1 OF THE BILL 
31.   Against that background, the Faculty’s reasons for opposition to Part 1 of the Bill are 
as follows. 

The number of complaints against advocates is very small  
32.  The number of complaints against advocates in any year is very small. There were 
47 complaints against advocates in each of the calendar years 2004 and 2005. Of the 47 
complaints against advocates in 2005, 20 may be characterised as conduct complaints and 5 
as involving both conduct and service elements. Of the 47 complaints against advocates in 
2004, 17 may be characterised as conduct complaints and 1 as involving both conduct and 
service elements. There were fewer than 30 pure service complaints in each of these years.  
In light of these figures, to impose the burden of a new external regulator on the Faculty and 
on individual advocates is, quite simply, disproportionate.   

The proposed Commission will lack expertise  
33. It is anticipated that there will be nine Commissioners, of whom four will be drawn 
from the legal professions. Of those four, it may be thought unlikely that more than one or two 
will be advocates. It further appears from paragraph 13 of Schedule 1 that it is envisaged that 
the Commission may delegate its decision-making functions to other persons – presumably to 
members of its staff. It is not clear who the members of staff will be, but a full-time member of 
the Commission’s staff will necessarily not be a practising advocate. It may be doubted 
whether employment with the Commission will be attractive to advocates who have been 
successful in practice.   

34. From the point of view of expertise, then, the proposal is likely to be significantly less 
satisfactory than the current arrangements. The key test which the Commission will be called 
upon to apply will be whether or not services provided “are … not of a quality which could 
reasonably be expected of a competent advocate”. In order to apply this test, the Commission 
(or the employee to whom the question is delegated) will need to know what could reasonably 
have been expected of a competent advocate in any particular situation. This may involve an 
assessment of what advice a reasonably competent advocate would have given or how a 
reasonably competent advocate would have approached a particular matter in Court. It seems 
unlikely that the Commission will have the expertise in-house to assess such questions. It is 
certainly likely to have less ability to scrutinise what has been done by the advocate 
complained of than the experienced counsel who currently sit on the Investigating Committee, 
Complaints Committee and Disciplinary Tribunal of the Faculty.  

35. Further, the Faculty questions how confident a member of the public with no 
experience of the practice of an advocate might be in identifying whether or not a complaint 
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which is ostensibly about poor service is really, or to some extent, about conduct. There are 
liable to be preliminary difficulties at this stage. There will be scope for a complainer or the 
professional complained of – or indeed, conceivably, the professional body - to challenge (by 
way of judicial review) a preliminary determination on the question of whether or not there is a 
conduct complaint. Equally, it is open to question how confident the public might be in 
identifying whether or not a complaint against an advocate is frivolous or vexatious.  

36. The current system which has a detailed machinery to secure that decisions are 
made by bodies with an appropriate mix of lay and professional representation. By contrast, 
under the Bill, a decision which could have serious repercussions for a professional’s 
standing and livelihood may apparently be imposed by an individual with no particular 
expertise to whom the Commission may have delegated its functions. It is no answer that the 
decision would be subject to an appeal to an appeals committee – the composition of which is 
not specified in the Bill in any event. There is no reason to believe that an appeals committee 
will have the same qualities of expertise and independence which the Faculty Complaints 
Committee and Disciplinary Tribunal present. 

37. Lacking expertise, decisions of the Commission (or of the staff to whom, it appears, 
decisions are to be delegated) will not command legitimacy and authority with professionals 
complained against. Nor – and the Faculty regards this as equally significant – would those 
decisions be entitled to command the confidence of complainers, who are entitled to expect 
that any serious complaint will be dealt with by a body which has appropriate expertise and, in 
particular, the ability to scrutinise, from a position of knowledge and experience, what the 
professional has done.   

The proposed arrangements are likely to be more expensive than the present system 
38. The Faculty does not accept that the proposal will be cost-neutral. It is likely that the 
arrangements will be more expensive than the aggregate costs of the present arrangements. 
The aggregate cost of the proposed system is likely to be greater than the aggregate cost of 
the present arrangements. One likely effect of the proposal will therefore be to increase the 
cost of legal services in Scotland.  Even if the cost is, as proposed, to be borne in the first 
instance by the legal profession, it is likely to be passed on to clients in the shape of higher 
fees.

39. It is anticipated that, in addition to nine Commissioners, the Commission will employ 
50-60 members of staff. This is more than the number of employees (38) currently employed 
in the Law Society Client Relations Department  to which one may add the two members of 
staff employed by the Faculty who are involved in the administration of complaints. Yet the 
Commission will only handle pure service complaints. The Faculty will require to maintain 
arrangements for handling misconduct complaints and one imagines that the Law Society will 
need to do likewise. On the Ministers’ own projections, the overall number of people 
employed in dealing with complaints against lawyers will increase.  

40. There must, in any event, be doubt about the validity of the Ministers’ projection of 
50-60 employees. Under the current arrangements, the work of actually investigating and 
determining complaints against advocates is carried out, not by the two employees who are 
involved in the administration of complaints, but by Faculty office-bearers, Complaints 
Committees, Investigating Committees and Disciplinary Tribunal. Likewise, to make a fair 
comparison between the two systems, it is necessary to consider not only the 38 persons 
employed by the Law Society Client Relations Office, but also the reporters and the Client 
Relations Committees of the Law Society. It seems optimistic to suggest that the work put into 
the handling and determination of complaints by members of the professions will be replaced 
by some 20 employees. We also doubt whether the provision in the Executive’s projections 
for the costs of external advice will prove adequate.  

41. The proposal will, further, impose additional handling costs (both for the Commission 
and the professional bodies) in sorting out whether complaints are service complaints or 
conduct complaints and in liaison between the Commission and the professional bodies. .  
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42. The costs of the exercise, it is proposed, will be borne by the profession. We oppose 
that suggestion in principle, for reasons we explain below. But if the costs are to be met by 
the profession, they will, no doubt, be passed on to clients in the shape of higher fees.  

The funding arrangements are objectionable in principle and, in particular, would be 
unfair to advocates  
43. If it is considered to be in the public interest that there should be an external 
complaints handling body, then as a matter of principle, the cost of that body should be met 
from the public purse. It is one thing to expect the profession to fund and support a system of 
self-regulation – as it currently does. It is quite another to expect it to fund an external body 
which is imposed upon it.  

44. It is particularly objectionable that an additional charge should be levied on a 
practitioner against whom a complaint may be made – irrespective of whether or not the 
complaint should be upheld. This is not a reflection of the “polluter pays” principle - plainly a 
practitioner who is exonerated is not a “polluter”.  

45. If the proposed Commission is to be funded by the profession, it is unfair to do so by 
means of a levy which falls equally on solicitors and advocates. We have pointed out above 
that the incidence of complaints against advocates is significantly lower than the incidence of 
complaints against solicitors. Furthermore, of the small number of complaints against 
advocates, only about 50 % are pure service complaints of the sort which the Commission will 
determine. Advocates are currently subject to a complaints system which is proportionate, 
given the incidence and nature of complaints made against advocates. It would be unfair to 
require advocates to fund, at a level equal with solicitors, a new system, the scale and nature 
of which is, so far as complaints against advocates are concerned, disproportionate.  

The proposal does not take account of the public interest in the administration of 
justice as it bears on complaints about advocacy in Court 
46. It would not be in the interests of the administration of justice for a decision of the 
Courts to be subject to collateral challenge by means of a complaint about the quality of 
representation. If a litigant believes that the outcome of the case has been affected by defects 
in representation, then the appropriate remedy is for the decision to be appealed in the 
ordinary way. The particular significance of this consideration in the context of criminal trials 
was recently emphasised by the First Division in the case of Wright v. Paton Farrell 2006 SLT 
269. Wright concerned a claim for damages for professional negligence against a firm of 
solicitors. One of the partners of the firm had represented the pursuer in criminal proceedings. 
It was alleged that the representation of the pursuer had been negligent. The case was 
dismissed because the pursuer had not averred that the failings complained of made any 
difference to the outcome of the proceedings. However, the Lord President and Lord 
Johnston took the opportunity to express the view that it would be contrary to the public 
interest in the due administration of justice for such a claim to be allowed. Three compelling 
reasons for this view appear in their opinions.  

(a) Decisions about the conduct of a criminal trial (and in particular whether the accused 
should be called to give evidence) involve extremely difficult judgments. If the advocate were 
liable to be sued for making what is, with hindsight, perceived to have been a wrong decision, 
this might well lead to decisions being made out of an abundance of caution to lessen the risk 
of a subsequent claim (Lord President, paragraphs 22-23, 32; Lord Johnston, paragraph 
179).  The Lord President made the following remarks (paragraph 23):  

“There seems little doubt that trials, particularly jury trials, are in general more protracted 
today than they were 10 or more years ago. There are no doubt many reasons for that 
development but the perceived need for the defence to avoid any possible criticism cannot be 
excluded. The risk of such protraction with its consequences for the efficient and effective 
disposal of criminal justice, is liable to be materially increased if a representative not only 
faces possible criticism in the appeal court process but is also potentially exposed to a suit for 
damages in a civil court on the ground of alleged negligence.”  
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(b) In a civil action brought against the legal advisers following a criminal trial it would be 
necessary to contend that, but for the negligent representation, the accused would have been 
acquitted. Such an action would accordingly, inevitably involve a re-run of the merits of the 
criminal prosecution (Lord President, paragraphs 17-18; Lord Johnston, paragraph 180). The 
Lord President said this (paragraph 17):  

“There is, in my view, a strong public interest in the soundness of subsisting criminal 
convictions not being capable of challenge, directly or indirectly, otherwise than by the 
processes of appeal or review set down by Parliament or recognised by well-established 
criminal procedure. … public confidence in the administration of criminal justice “is likely to be 
shaken if a judge in a civil case were to hold that a person whose conviction has been upheld 
on appeal would not have been convicted but for his advocate’s negligence.” A similar effect 
on public confidence is likely where no appeal is taken or where leave to appeal has been 
refused.” 

(c) A person who has been convicted of a criminal offence may appeal the conviction on 
the ground that a miscarriage of justice has arisen by virtue of defective or inadequate 
representation (Anderson v. H.M. Advocate 1996 JC 29). In appeals on this ground, the Court 
will, as a matter of practice, invite the lawyer or lawyers against whom the allegations are 
made to respond. As the Lord President observed in Wright (paragraph 28):

“… it is difficult to underestimate the importance, for the efficient and effective administration 
of criminal justice in Scotland, of the Court having a full, frank and prompt response from the 
legal representative or representatives in question. The difficulties occasioned for such 
administration by the absence of a response or by a delayed response have been noted by 
the court on more than one occasion … Any development liable to exacerbate such difficulties 
is a matter of concern.”  

Both the Lord President and Lord Johnston took the view that to allow a claim for negligence 
to follow a criminal trial would undermine the administration of justice (Lord President 
paragraphs 29, 32; Lord Johnston, paragraph 181). Quoting again from the Lord President 
(paragraphs 29, 32):- 

“In my view there is a real risk that, in the event of a legal representative being liable to be 
sued for alleged negligence in the conduct of a criminal trial, that representative will be less 
willing to assist the court by responding fully, frankly and promptly to an invitation to do so 
made by it in a criminal appeal where defective representation is alleged. This position is 
likely, in most if not in all cases, to be made the more difficult by the attitude of professional 
indemnity insurers to disclosure of information which may bear upon any issue of civil liability. 
That attitude may also affect the willingness of legal representatives to co-operate with 
inquiries made by the Scottish Criminal Cases Review Commission. …  

… Any exacerbation of such difficulties could lead only to impairment of the administration of 
justice, including potentially to the doing of justice to the convicted person who has 
complained of defective representation. Lack of co-operation by a former legal representative 
could impair not only immediate rights of appeal but also any subsequent investigation, 
leading potentially to a referral to the High Court by the Scottish Criminal Cases Review 
Commission.”  

47. The very same damage to the public interest would be occasioned if a lawyer should 
be at risk of a complaint to the proposed Legal Services Commission that his or her conduct 
of a criminal trial had been inadequate. If a lawyer were to be subject to the risk of a 
complaint (which, if upheld, could result in a requirement to pay up to £20,000) at the instance 
of a client whom he had represented in a criminal trial: (a) there is a risk that he would be 
inclined to make decisions defensively to minimise the risk of complaints; (b) the 
determination of the complaint would involve a collateral challenge to the criminal conviction; 
and (c) the lawyer would be unable to respond frankly to any request by the Court to assist in 
the context of an Anderson appeal or to inquiries made by the Scottish Criminal Cases 
Review Commission.  
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48. The last of these considerations does not apply in the context of civil proceedings. 
But the other two considerations do. It is difficult to over-state the uncertainties and 
exigencies of a contested litigation. The current senior Law Lord, Lord Bingham of Cornhill, 
once described the difficulties in this way:-  

“Any judge who is invited to make or contemplates making an order arising out of an 
advocate’s conduct of court proceedings must make full allowance for the fact that an 
advocate in court, like a commander in battle, often has to make decisions quickly and under 
pressure, in the fog of war and ignorant of developments on the other side of the hill. Mistakes 
will inevitably be made, things done which the outcome shows to have been unwise But 
advocacy is more an art than a science. It cannot be conducted according to formulae. 
Individuals differ in their style and approach.” (Ridehalgh v. Horsefield [1994] Ch 205, 236) 

49. It is easy, after the fog has cleared, for a complaint to be made. In the Bill, “complaint” 
means “any expression of dissatisfaction”. With the benefit of hindsight, it may well be 
apparent that it would have been better if different decisions had been made about the 
conduct of a litigation. This is, however, very different from saying that the service provided 
was not of the standard which could have been provided by a competent advocate. One can 
only assess whether or not an advocate’s conduct of proceedings has plainly been 
unjustifiable if one knows: (a) the whole circumstances bearing upon the advocate’s decision 
to act; and (b) what is properly to be regarded as acceptable or unacceptable practice. In 
order to determine complaints about the quality of representation in Court, it will be necessary 
to investigate precisely what instructions were given to the representative and it may well be 
necessary to seek to reconstruct, in some detail, the course which the proceedings 
themselves took, so that the decisions taken can be put in their proper context. Where the 
complaint is made by someone other than the advocate’s client, the advocate may be 
disabled by the obligations of confidentiality which he owes to his client from defending 
himself against the allegation. Inevitably, if the complainer is seeking compensation, it will be 
necessary for him or her to allege that if the proceedings had been conducted differently, 
there would be a different outcome – and this will involve, in effect, a review of the decision 
which the Court has made. 

50. If complaints about the way in which an advocate has conducted Court proceedings 
may be considered by the proposed Commission – and penalties such as those set out in the 
Bill imposed - there is a risk that advocates will act defensively, with regard to the risk of 
complaints being made, rather than fearlessly in the interests of those whom they represent 
and in the interests of the administration of justice. If complaints may be made by parties 
other than the advocate’s client, there is a risk that the basic principle, that an advocate owes 
duties to those whom he represents and to the Court, and not to his client’s opponent, will be 
undermined. This will in turn undermine the confidence which all litigants are entitled to have 
that their legal representative will fearlessly pursue their interests.  And it would not be in the 
interests of justice for the merits of a civil case, decided by the Courts, to be re-run in the 
context of complaints proceedings. If a decision by the Court is to be challenged, this should 
be by the ordinary processes of appeal or review. On these grounds, the Scottish courts have 
not hitherto allowed actions for negligence arising out of the manner in which court 
proceedings have been conducted: Batchelor v. Pattison and Mackersy (1876) 3R 914.  
English law in this regard has now been changed by a decision of the House of Lords: Arthur
J.S. Hall v. Simons [2002] 1 AC 615.  Whether or not that decision represents Scots law 
remains an open question, although the Lord President in Wright acknowledged that it would 
be highly influential on a Scottish court (paragraph 13). But whatever the position is in relation 
to professional negligence actions, these considerations are cogent objections to allowing 
complaints about the quality of representation in Court to be assessed and determined by a 
body which will not have the expertise, experience and understanding to make properly 
informed judgments about these matters. 

51. We should make two things clear:  

(i) Any limitation which may be placed, in the public interest, on claims against lawyers 
relating to the quality of representation in Court does not mean that lawyers involved in the 
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conduct of proceedings are unaccountable. Proceedings take place in public. The conduct of 
the advocate is subject to the scrutiny, not only of the client and instructing solicitor, but of 
interested members of the public, other members of the legal profession and of the judge. No 
other professional carries out his professional activities in public and subject to the scrutiny of 
an informed and independent judge. This is a strong incentive for the maintenance of 
standards. But the greater public interest, in relation to proceedings in Court, is in securing 
finality and in not promoting satellite litigation which would undermine the decisions of the 
Courts other than through the ordinary processes of appeal and review.  
(ii) We do not suggest that these considerations would justify any restriction on 
complaints about misconduct. It is of the greatest importance, in the public interest, that any 
allegations of misconduct in the conduct of legal proceedings should be fully and effectively 
considered and that appropriate penalties should be imposed if an allegation of misconduct is 
established. But these considerations should be taken into account when considering any 
regime for service complaints.  

The Bill supplants the proper role of the Court in determining questions of professional 
negligence
52. The Bill would supplant the proper role of the Court in determining complaints of 
professional negligence. It is ultimately for the Court to decide the standards to which an 
advocate should adhere. Yet, under the proposed legislation, a complaint that an advocate 
has provided services which are not of the quality which could reasonably be expected of a 
competent advocate may be determined against the advocate by someone (not specified in 
the Bill) to whom the Commission may choose to delegate its functions, by way of a 
procedure which is likewise not specified in the Bill. . In effect, perhaps uniquely among 
professionals, lawyers are to be deprived of the procedural safeguards which normally pertain 
when professional negligence is alleged.  

53. The effect of an adverse finding would be a serious matter for the practitioner. In 
addition to the adverse impact which such a finding could have for the practitioner’s 
professional standing and reputation, the Bill proposes that the Commission should be able to 
direct a practitioner against whom a services complaint is upheld: (a) to pay compensation of 
up to £20,000; (b) to take at his or her own expense (without financial limit) such other action 
in the interests of the client as the Commission may specify. These are potentially significant 
costs for an individual practitioner. Even if the risks can be insured (and this is yet to be 
confirmed), the terms upon which insurance is made available may involve an excess and 
additional premiums.  It is objectionable that decisions of such significance should be taken 
by a body which is unlikely to have the expertise necessary to make judgments about 
professional conduct and which does not provide the normal procedural safeguards which 
would apply in Court proceedings.  

The proposals do not secure the independence of the Commission 
54. If the rights of citizens are to be determined by a non-judicial body such as the 
Commission, it is essential that its independence be adequately secured. The Faculty has two 
concerns in this regard.  

i.It is proposed that the Commissioners should be appointed by the Scottish Ministers.  The 
Faculty would suggest that, at least, the lawyer members should be appointed by the 
professional bodies and that all the members should be approved by the Lord President of the 
Court of Session.  

ii.The Scottish Ministers are to have power to give the Commission directions of a general 
character as to the exercise of its functions: Schedule 1, paragraph 17.  There is no 
qualification on this general power. This would be an unacceptably wide-ranging power, in the 
context of the general principle of the independence of the legal profession.  

There are no procedural safeguards enshrined in legislation  
55. It is envisaged that the Commission will make rules as to its practice and procedure: 
rule 23. If the rights of citizens are to be determined by a non-judicial body such as the 
Commission, minimum procedural rights and safeguards should be enshrined in primary 
legislation. If the Bill is to be passed, it is the Parliament’s responsibility to secure that the 
rights of citizens are properly protected.  
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The Bill does not take account of the legal professional’s fundamental obligation of 
confidentiality  
56. Every member of the legal profession owes obligations of confidence to his or her 
client. This obligation is fundamental to the relationship of trust and confidence between legal 
adviser and client. It the context of litigation, it is in the interests of justice that client and legal 
adviser can discuss matters freely in the sure knowledge that their communications will be 
kept confidential. The Bill does not take account of this obligation. In particular, the 
Commission is to have power to require the production or delivery of documents and the 
provision of an explanation: section 13. No provision is made to require the Commission itself 
to treat information provided to it as confidential. Where a client makes a complaint about his 
own legal adviser, it may be that the client can be regarded as waiving the obligation of 
confidentiality which would otherwise be owed. But under the proposed legislation, a 
complaint may be made by persons other than the lawyer’s client. In such circumstances, it is 
essential that adequate provision is made to secure that information confidential to the 
lawyer’s client is not disclosed inappropriately.  

The proposal to permit the Commission to investigate the handling of conduct 
complaints is objectionable in principle and is unfair 
57. The determination of allegations of misconduct by the professional bodies (subject, 
ultimately, to control by the Courts) is an intrinsic element in the independence of the legal 
profession. The proposal that the Commission should have power to investigate the handling 
of conduct complaints and to issue directions to the professional bodies to comply with its 
recommendations is an infringement of the principle of the independence of the profession. It 
is objectionable in principle.  

58. The Bill proceeds on the footing that the Commission will not deal with misconduct 
complaints. It appears to be recognised that the Commission will not be an appropriate body 
– not least, no doubt, because of its relative lack of expertise – to determine conduct 
complaints. Yet the Commission is to have the power to make recommendations – and give 
directions – to a professional body that it “consider exercising its powers in relation to the 
practitioner concerned”: section 16(2) (d).  

59. In a case where a professional against whom a complaint of misconduct has been 
made has been cleared of the allegation, it would be unfair to the professional concerned that 
doubt should be cast on the validity of the finding by the making of a recommendation by the 
Commission.  

The Bill could result in complaints being made about judges
60. We have mentioned above the large non-practising membership of the Faculty. Any 
complaints system should apply only to advocates engaged in legal practice (whether or not 
practising as independent referral advocates at the bar). Moreover, complaints should not be 
admissible insofar as they relate to any activity other than the provision of legal services. 
Neither full-time judges who happen to be members of Faculty nor practising advocates who 
engage in part-time adjudicative functions should be subject to complaints in relation to their 
responsibilities as judge. 

The rules in relation to prematurity are inappropriate for advocates 
61. Section 3 provides that a complaint will be regarded as premature if the complainer 
has not communicated the substance of the complaint to the practitioner, his firm or employer 
and given a reasonable opportunity to deal with it. This provision seems to have been framed 
without regard to the differences in practice between solicitors and advocates. In relation to a 
service complaint against a solicitor – with whom the client has a direct contractual 
relationship in any event – such a provision may be appropriate, particularly when the matter 
may be dealt with by a colleague (often the senior partner) of the solicitor against whom the 
complaint is made. In the case of advocates, it will often be quite inappropriate for the 
advocate to engage in correspondence directly with the client. The impropriety of direct 
communication is even greater where the complaint comes from the opposing party in a 
litigation.
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62. The Faculty recognises that the proposal does not relate directly to misconduct 
complaints. However, the Faculty would view with concern any implication that informal 
resolution would be appropriate in the case of complaints alleging misconduct. There is a 
public interest in a well-founded complaint of misconduct being prosecuted and, if well-
founded, in an appropriate penalty being imposed.  

The proposed legislation is an unjustified departure from the principle of self-
regulation
63. The independence of the legal profession is a basic principle of modern constitutional 
democracies. It underpins the independence of the Courts and the rule of law. Self-regulation 
by the profession of its members is an intrinsic part of the independence of the profession. 
This is not to say that external regulation of the profession can never be justified, but that the 
justification for imposing external regulation must be a cogent and compelling one, which 
takes full account of the impact on the independence of the profession.   

64. Having regard to the considerations mentioned above, this Bill is an unjustified 
departure from the principle of self-regulation. This is not a technical point. The Commission 
will have a statutory function of deciding whether or not an advocate has provided 
“professional services which are in any respect not of the quality which could reasonably be 
expected of a competent advocate”. In effect, the Commission will have the power to decide 
what quality of service is reasonably to be expected of a competent advocate. The 
Commission will also have the power to direct the professional bodies in their handling of 
conduct complaints. These are matters which are properly for the professions themselves, 
subject, ultimately, to control by the Courts.  

65. The proposal singles out the legal profession: other professions are not subject to a 
statutory complaints system such as that envisaged. The small number of complaints against 
advocates does not suggest that there is a compelling case for change at least so far as the 
Faculty is concerned. Indeed, on the contrary, it suggests that the imposition upon the Faculty 
and upon individual advocates of the proposed new Commission would be disproportionate to 
any public interest.  

PART IV:  OBSERVATIONS ON CERTAIN CONSTITUTIONAL AND ECHR ASPECTS OF 
THE BILL
66. An advocate holds a public office and is regarded as an officer of the court because 
of the function which he or she fulfils in the administration of justice in the courts.  It is this 
function which distinguishes the legal profession, and especially court lawyers, from other 
professions.  The constitutional aspects of the role of an advocate were recognised and 
discussed by Lord Hobhouse of Woodborough in Medcalf –v- Mardell [2003] 1AC 120 at 
paragraphs 51/4 ( see paragraph 9 above). 

67. In a system of democracy such as ours it is generally accepted that Parliament, the 
Executive and the Courts have their distinct and largely exclusive domains, and that the 
Courts should be protected from political and other improper pressures. Independent judges 
rely on the assistance of a body of independent court practitioners, who are similarly free of 
any outside influences which might tend to interfere with their duties to the Court and to their 
clients. 

68.    In the case of Wouters [2003] ECR1 – 1577 the European Court of Justice identified a 
legitimate public interest in maintaining rules of professional conduct which guarantee the 
independence and integrity of the legal profession in the interests of the quality of the 
administration of justice. To date the independence of advocates has been guaranteed by a 
system of self regulation delegated to the Faculty of Advocates by the Court.  The public 
interest in complaints about advocates has been safeguarded by substantial lay involvement 
in the relevant Faculty committees and procedures, and by oversight by the Scottish Legal 
Services Ombudsman. 

69.   If the current system of regulation is to be altered it is of importance that reform 
proposals are considered and assessed against the background and in the context of the role 
of the advocate in the administration of justice, and with regard to the constitutional 
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importance of the independence of advocates from government or any other outside body 
which might exert control or influence, either directly or indirectly, on the profession as a 
whole or on individuals within it. 

70.   The professional bodies do not adjudicate upon civil disputes between a practitioner and 
client.  Rather the regulatory activity is aimed at the broader issues of the good administration 
of justice and the promotion, upholding and enforcement of proper professional standards. 
The Bill proposes giving the Commission power to adjudicate upon claims of negligence 
against practitioners and to award compensation therefor.  However there appears to have 
been no consideration of the extent to which this would innovate on the present state of Scots 
common law in respect of an advocate’s immunity from suit, not least in the wake of the 
decision in Wright –v- Paton Farrell, referred to in paragraph 46 above, and the absence of 
any Scottish equivalent of the House of Lords decision in the English case of Arthur JS Hall –
v- Simons, referred to in paragraph 50.  Reference is also made to the discussion above in 
paragraphs 52/3. 

71.   In any event such private civil disputes involve an arms length adversarial system; expert 
witnesses; legal representatives; and all the important safeguards inherent in the court 
system, not least a properly qualified judge to adjudicate on the difficult issues of fact and law 
which such disputes commonly create, and where professional reputations are at stake.  It is 
suggested that the proposal to involve the new Commission in such matters has substantial 
legal, practical and perhaps also financial implications, and is likely to alter the objectives and 
the culture of complaints handling. 

72.  The new Commission will require to distinguish between “service” and “conduct” 
complaints, retaining only the former for its own adjudication.  Having regard to the relevant 
definitions in the Bill, this will be a difficult task, perhaps especially in the context of a court 
lawyer.  At present the Faculty makes no such distinction in its procedures. It is entirely 
possible that the early years of the Commission will be bedevilled by definitional disputes and 
very possibly a number of resultant court challenges. At any rate, perhaps especially in the 
initial stages of the Commission, delay and extra expense can be foreseen. 

73.   The Commission will be asked to resolve issues of private rights and obligations which 
belong to the class of cases where the rule of law requires that they be entrusted to the 
judicial branch of government, all as discussed by Lord Hoffman in Ruma Begum –v- Tower 
Hamlets London Borough Council [2003] 2AC 430 at paragraphs 43/4. This class of cases 
can be contrasted with those involving administrative or policy decisions, such as the 
resolution of planning applications. The House of Lords has recently decided that such policy 
decisions are immune from judicial control, even under article 6 of ECHR, except insofar as is 
necessary to ensure that the decisions are taken fairly and in accordance with the relevant 
legal framework.  However, and in accordance with long standing constitutional custom and 
practice in the UK, in the case of justiciable issues such as those entrusted to the new 
Commission, article 6 of ECHR requires both parties to have access to an independent and 
impartial tribunal. This means a court or a body with the essential characteristics, qualities 
and safeguards of a court.  It is also necessary that this tribunal has the power to determine 
all issues of fact, law and merits.  Thus the preservation of rights of judicial review will not 
render the procedures Convention compliant in the event that the Commission itself does not 
satisfy the requirements of an independent and impartial tribunal. 

74.   The Policy Memorandum at paragraph 71 recognises that if enacted, the proposals will 
mean that practitioners lose their civil right of access to a court for most purposes and as 
regards their possessions.  In other words the practitioner no longer has the safeguard of a 
court resolution of, for example, a negligence claim; whereas the complainer/claimant can 
choose either or both routes.  It is therefore necessary that the Commission itself amounts to 
an independent and impartial tribunal within the meaning of article 6 of ECHR. The 
Memorandum asserts that the Commission will be compliant with the Convention.  However 
the procedures for appointment of the Commission members by Scottish Ministers are no 
different from those applicable to any public appointment. Furthermore the lack of any 
security of tenure over a fixed and reasonably lengthy period for Commission members; the 
unfettered power of the Executive to discharge members; the lack of any requirement for 
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appropriate experience and qualification on the part of Commission members; the ability of 
Scottish Ministers to direct the Commission in the exercise of its functions; and the ability of 
the Commission to delegate its functions to “any…person”, all indicate that neither the 
Commission nor an Appeals Committee of the Commission will possess the necessary 
characteristics of an independent and impartial tribunal properly constituted for the purpose of 
exercising judicial functions.  

PART V: SECTION 45  

75. The Faculty opposes section 45 of the Bill. It may be thought surprising that the 
Scottish Ministers should be promoting the giving of legal advice and assistance by 
unregulated and unqualified persons, who are not required to be members of any professional 
body, and who are not therefore subject to the regulatory disciplines and public interest 
obligations which apply to members of the legal profession. 

76. Solicitors and advocates: 
a. are qualified, by study and training, to give advice on legal matters; 
b. subject to professional codes of conduct;  
c. have an obligation to act in the best interests of their clients; 
d. have duties of confidentiality to their clients;  
e. are subject to complaints and disciplinary regimes; and  
f. carry professional indemnity insurance against negligence.  

77. There is nothing in the Act which would require any of these safeguards for the client 
and the public interest to be in place so far as registered advisers are concerned. These 
matters are left to a non-statutory code of practice, to be promulgated by the Scottish Legal 
Aid Board which does not require, even, the approval of Parliament.  

78. The Faculty recognises that the proposal may be intended to enable unmet legal 
needs in relation to particular subject-matter (e.g. housing, welfare rights) to be met by 
persons who have a particular knowledge of the law in that particular area. This is not explicit 
on the face of the Bill. There are various sources of front-line advice on matters such as we 
have mentioned (e.g. Citizens Advice Bureaux; Welfare Rights Offices) and the Faculty would 
support the funding of such front-line advisory services. But the present proposal concerns 
the funding of legal advice and assistance. It is when a client is dissatisfied with the advice 
which he or she has initially received – it may be from a Housing Department or the Benefits 
Agency itself – that he or she may require explicitly legal advice. What the legal adviser 
should bring is an ability to consider the problem from the standpoint of a general knowledge 
of the law, and in particular of remedies and procedure. For example, a claimant who is 
dissatisfied with advice about housing may need to be advised not only about the possibilities 
of internal appeals, but also about the merits or otherwise of an application for judicial review. 
It is important that those who give legal advice should be properly qualified. The Faculty 
suggests that it is unacceptable for the Parliament to delegate to the Scottish Legal Aid Board 
decisions as to whether or not someone is properly qualified to give legal advice at public 
expense. It is also essential that those who give legal advice should be independent. This is 
particularly so when the advice is concerned with public law when the client’s interests may 
be opposed to those of the state. The best safeguard of independence is membership of a 
recognised professional body.  

Supplementary submission

Thank you for your letter of 3 May. I note that you wish to have further information which I 
volunteered to provide to the Committee by Wednesday 24 May. I can tell you now that 
research in the Faculty’s files  has shown that no one has been fined the maximum sum, that 
is £15,000. 

As to the insurance arrangements the Treasurer of Faculty has written to the brokers and the 
insurers and I hope that they will be able to reply within the time limit. 

Supplementary submission

48

280



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX D 

I undertook to revert to you when I had further information from the insurers and the brokers. 
Both the insurers and the brokers have sent to me the evidence which they have submitted to 
the committee. It is clear from the evidence submitted by Royal & Sun Alliance that they are 
quite unable to give any definite answer due to the uncertainty which the Bill brings. I refer in 
particular to the first paragraph of their conclusion, on the last page of their submission. 

So far as the brokers, Marsh Ltd, are concerned they also make it clear tthat the Bill raises 
doubts as to what tests would be applied by the Commission and therefore the risk that the 
insurers are being asked to undertake. In their paragraph 1.2.5 they note that it is not possible 
to state with certainty whether the proposed arrangements would have an overall negative or 
positive impact . They say that some of their concerns could potentially have an adverse 
impact on the availability or terms and conditions of cover. They note that the impact of such 
policy conditions as maybe imposed by the insurers could be that the solicitors are 
substantially self insured for such claims or potentially uninsured. While they are referring only 
to solicitors I have no reason to think that the situation would be different for advocates. 

I therefore reiterate my concerns to the committee, to the effect that the new proposals are 
not clear and it cannot be said with any confidence at this stage that the current arrangement 
where by lawyers have professional indemnity insurance will be continued. 
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Supplementary submission (Opinion of Senior Counsel for the Faculty of Advocates in 
respect of the Legal Profession and Legal Aid (Scotland) Bill) 

I have been asked a number of questions in relation to the proposals in the above Bill.  I 
answer those questions towards the end of this Opinion.  Before that I discuss the general 
issues raised, and set out the reasoning on which my conclusions are based.  However, at 
the outset it may be helpful if I summarise my views. 

1. The Scottish Executive has expressed the view that proceedings before the proposed 
Scottish Legal Complaints Commission will amount to a fair trial before an 
independent and impartial tribunal, all as required by article 6 of the European 
Convention on Human Rights and Fundamental Freedoms (the ECHR).  I respectfully 
disagree with that statement.  The Commission will be too much a creature of the 
Executive to satisfy the requirements of article 6.  Further it will not have the qualities 
and characteristics necessary for a body given the power to determine civil rights and 
obligations. 

2. The Policy Memorandum accompanying the Bill gives the impression that it is 
appreciated that there may be question marks over the Commission.  It is asserted 
that if the Commission itself is not compliant with the Convention, the availability of 
challenge by judicial review will resolve the problem and avoid overall incompatibility.  
Again I disagree.  The statement would be correct if the Commission’s decisions 
could be categorised as being of a policy or purely administrative nature, for example 
such as those relating to planning control.  However, the Commission will be 
resolving disputes as to the civil rights and obligations of the parties.  Such issues 
require the parties to have access to a court, or to a tribunal which possesses the 
characteristics of a court, and which has full jurisdiction on all issues of fact, law and 
merits.  An application for judicial review provides a limited right of review, which is 
restricted to issues of legality and procedural regularity.  Recent authoritative case 
law tells us that this is sufficient in respect of disputes concerning 
policy/administrative matters, but not when civil rights and obligations are at stake.   

3. The proposed additional levy, which is to be imposed on practitioners even if a 
complaint is dismissed, fails to strike the fair balance required by article 1 of Protocol 
No. 1 to the ECHR. 

4. I am asked a broader and separate question as to whether the proposals, even if they 
provide an independent Commission, are consistent with the independence of the 
legal profession.  As with the judiciary, it has been generally accepted that a legal 
profession free from accountability to any external body is an important safeguard of 
our civil liberties, and is necessary for the proper administration of justice in our 
courts.  This independence has been protected by general custom and institutional 
arrangements which presume against such interference.  The principle of self-
regulation is an important part of those arrangements.  In more recent times the 
guarantee of a fair trial under article 6 of the ECHR has played a role.  In my view, the 
proposals in the Bill are in conflict with established constitutional principles.  Those 
principles and the reasons for this view are discussed below. 

The Constitutional Aspects of the Regulation of an Independent Legal Profession
 It is of the highest importance that judges are free from both dependence on and 
influence from the other branches of the state.  Equally, it is generally accepted that an 
independent legal profession is an important safeguard of our civil liberties.  An advocate is a 
member of the College of Justice, holds a public office, and is regarded as an Officer of the 
Court because of the function which he or she fulfils in the administration of justice.  In 1876 
Lord President Inglis said, “The nature of the advocate’s office makes it clear that in the 
performance of his duty he must be entirely independent, and act according to his own 
discretion and judgement in the conduct of the case for his client”.  (Batchelor -v- Pattison & 
Mackersy (1876) 3R 914, 918)  The Lord President emphasised that an advocate “takes on 
himself an office in the performance of which he owes a duty, not to his client only, but also to 
the court, to the members of his own profession, and to the public.”  Similar duties rest on a 
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solicitor when representing a client in court, although there remain important distinctions 
between the two branches of the legal profession in Scotland.  For example, an advocate is 
under an obligation not to refuse to act for someone for reasons of personal preference or 
convenience.  This is sometimes called “the cab-rank rule”. 
 It is generally recognised that in a system of democracy such as ours, Parliament, the 
Executive and the Courts have their distinct and largely exclusive domains - see R -v- Home 
Secretary ex parte Fire Brigades Union [1995] 2 AC, per Lord Mustill at 567.  His Lordship 
described this as “a feature of the peculiarly British conception of the separation of powers.”  
It is the same general approach which underpins the recent decision to set up a Supreme 
Court for the UK.  However, it would be a mistake to equiperate the courts only with the 
judges, though for understandable reasons their pivotal position may overshadow and deflect 
interest from the independent role and status of advocates.  The doing of justice in our courts 
depends as much upon independent advocacy as it does upon an independent judiciary.  
Both are required in any society based on the rule of law.   
 Particularly in an adversarial system, the judges depend on the lawyers appearing 
before them to be independent of and free to resist any influences and pressures which might 
deflect them from their duty to act fearlessly in the best interests of their client, whilst also 
complying with their overriding duties to the court.  The judges rely on advocates to press a 
stateable case or defence in law, however unpopular or inconvenient that might be to 
powerful persons or bodies, the media, or to the public at large.  The advocate has a duty not 
to plead a case nor to continue to press an action unless there is sufficient evidence to 
support it.  Sometimes an advocate must act contrary to the immediate interests of his client, 
for example by directing a judge to case law which is unhelpful to his client’s position, even if 
it has been overlooked by his opponent.  These are but examples of a system which allows 
judges to fulfil their judicial oath and to do justice in the cases which come before them.  It is 
important that no client and no outside bodies are in a position to exercise any control, 
whether directly or indirectly, over advocates.  Similarly if someone is instructing an advocate 
he is entitled to expect that neither his opponent, who might be the government, nor any other 
adverse interest has the potential to cause any detriment to his lawyer, otherwise not only will 
his confidence in the system be shaken, but also the advocate is then subjected to pressures 
and influences of an improper nature.  Questions might also arise as to the overall fairness of 
the proceedings, including under article 6 of the European Convention on Human Rights and 
Fundamental Freedoms (ECHR).  
 These are examples of the factors which have made an independent legal profession 
a well recognised element in the constitution of any modern democracy, and one which is 
regularly urged upon countries where an independent legal profession is either non-existent 
or under threat.  The Council of the Bars and Law Societies of the European Union (the 
CCBE) in its Code of Conduct for Lawyers in the European Union describes the existence of 
a free and independent legal profession, bound together by respect for rules made by the 
profession itself, as “an essential means of safeguarding human rights in face of the power of 
the state and other interests in society.”  The Council of the International Bar Association has 
passed a formal resolution identifying certain essential characteristics which distinguish 
lawyers from other professions.  They include “a role in facilitating the administration of 
justice” and “a duty to the court”.  In 1990 the General Assembly of the UN passed a 
resolution which welcomed the Basic Principles on the Role of Lawyers adopted by the Eighth 
UN Congress on the prevention of crime and the treatment of offenders, and invited 
governments to respect them and to take them into account within the framework of their 
national legislation and practice.  The preamble to the Basic Principles makes it clear that the 
role of lawyers is to be seen in the context of the rights of due process and access to legal 
representation.  It states in particular that: “Adequate protection of the human rights and 
fundamental freedoms to which all persons are entitled, be they economic, social and cultural, 
or civil and political, requires that all persons have effective access to legal services provided 
by an independent legal profession.”   
 In 1994 the UN Commission on Human Rights appointed a special rapporteur, Mr 
Param Cumaraswamy, to identify ways of protecting the independence of the judiciary, 
lawyers and court officials throughout the world.  In his first report he said “A lawyer, however, 
is not expected to be impartial in the manner of a judge, juror or assessor, but he has to be 
free from external pressures and interference.  His duty is to represent his clients and their 
cases, and to defend their rights and legitimate interests, and in the performance of that duty, 
he has to be independent in order that litigants may have trust and confidence in lawyers 
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representing them, and lawyers as a class may have the capacity to withstand pressure and 
interference.”   
 In the case of Wouters -v- Algemene Raad van de Nederlendse Ordre van Advocaten
[2002] ECR 1 - 1577, the European Court of Justice found that there is a legitimate public 
interest in maintaining rules of professional conduct which guarantee the independence and 
integrity of the legal profession in the interests of the quality of the administration of justice.  In 
the UK there has been clear judicial recognition of the constitutional role of advocates.  In 
Medcalf -v- Mardell [2003] 1 AC 120 Lord Hobhouse of Woodborough discussed the role of 
the advocate in our system of justice.  He considered that the principles of professional 
independence underwrite the constitutional safeguard of the availability to all who require it of 
competent and independent representation by a professional advocate.  Having described the 
rights (most notably of independence from outside pressures and influences) and the 
responsibilities of an advocate, his Lordship concluded “All this fits in well with an appropriate 
constitutional structure for a judicial system for the administration of justice.” 
 In the absence of a written constitution, the independence of advocates has been 
safeguarded by general custom and institutional arrangements which presume against 
interference with the independence of the legal profession.  In more recent times international 
law has played a role, including the guarantee of a fair trial under the Human Rights Act 1998 
and article 6 of the ECHR.  Article 6.3 of the ECHR, as with article 14.3 of the International 
Covenant on Civil and Political Rights, guarantees the right of everyone charged with a 
criminal offence to defend himself through legal assistance of his own choosing or, if he does 
not have sufficient means to pay for legal assistance, to be given it free when the interests of 
justice so require.  The European Court of Human Rights has interpreted article 6.1 as 
containing an analogous right in respect of civil proceedings.  It has also interpreted article 6 
as requiring the legal assistance to be effective, in the sense that it is, in particular, 
competent.  It can be concluded that the independence of the advocate, in the sense 
described above, will in many, if not all cases be a necessary pre-requisite to a fair trial and to 
the provision of competent and effective legal assistance. 

Some General Comments on the Proposed Reforms
 I consider that issues such as the appropriateness and legality of any proposed 
changes in the method of regulating the legal profession should be viewed against the above 
general background and constitutional framework.  Some might say that only standards of 
service provision are at stake, such as one might raise with a provider of commercial products 
or services.  However, at least with regard to a court lawyer, I suspect that it will be extremely 
difficult to separate issues of service and professional conduct, when such high store is 
placed on proper professional standards by the Court, users of the court services, and by the 
Faculty itself.  In any event, there is an important issue of constitutional principle involved in 
the current proposals.  Either one enjoys independence, or one does not.  There can be no 
partial independence. 
 There is another aspect of the current arrangements worth mentioning at this stage.  
While any person may lodge a complaint about a solicitor or an advocate, if he or she wishes 
to pursue a claim of negligence against a lawyer and recover damages therefor, that is a 
matter of private civil rights and obligations; in other words it is a judicial matter, which must 
be pursued through the courts.  Neither the Faculty nor the Law Society has the power to 
make a finding of negligence, nor to award compensation therefor.  I propose to make no 
comment as to the current state of Scottish common law on an advocate’s immunity from suit 
for court work, though there has been recent confirmation of it in the context of advocacy in 
the criminal courts.  This is a subject which the Faculty may wish to consider in the present 
context, in that it seems unlikely that Parliament would wish to innovate on the common law 
without appropriate consideration of the complex issues involved. 
 In my view a number of reasons can be offered by way of explanation for the current 
dichotomy between complaints and claims of negligence.  Fundamentally the professional 
bodies’ public interest regulatory role is to maintain and uphold proper professional standards 
and thereby further the interests of the administration of justice; not to usurp the jurisdiction of 
the judiciary to determine private civil disputes.  Such disputes will generally involve a claim 
for damages (sometimes in a substantial sum); an arms length adversarial system; legal 
representatives; expert witnesses; insurers; and all the important and well established 
safeguards for both parties inherent in the court system.  Not least amongst the latter is the 
provision of a qualified professional judge to resolve and adjudicate on the difficult issues of 
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fact and law which negligence claims commonly create.  Such disputes may well be strongly 
defended, even if relatively small sums of money are involved, because of the stain on 
professional character and reputation carried by a finding of professional negligence. 

Some of the Main Features of the Bill
 The overall aim of the Bill is to set up a Scottish Legal Complaints Commission 
separate from the professions to deal with “services” complaints against practitioners.  These 
are distinguished from “conduct” complaints, which remain the responsibility of the 
professional bodies, subject to oversight by the Commission.  Services complaints relate to 
an allegation of inadequate professional services, defined as professional services which are 
in any respect not of the quality which could reasonably be expected of a competent 
advocate, solicitor, etc, and include any element of negligence (section 34).  Conduct 
complaints are defined as involving either professional misconduct or a new concept of 
“unsatisfactory professional conduct”.  The former is not defined, but the latter is explained as 
professional conduct which is not of the standard to be reasonably expected of the competent 
and reputable advocate, solicitor, etc, but which is neither inadequate professional service nor 
professional misconduct.  All of this is a considerable innovation, at least in relation to the 
current system of complaints against advocates, which makes no distinction between different 
types of complaint.  Drawing on my experience as a former Dean of Faculty with responsibility 
for the Faculty’s complaints procedures, I suspect that the proposed distinction between 
professional services and professional conduct is one which will be extremely difficult to apply 
in practice.  This is perhaps especially true in relation to advocates and court lawyers in 
general, who have particular duties to the Court as well as to their clients.  It is possible that 
the early years of the Commission will be marked by definitional disputes and perhaps court 
challenges over the proper categorisation of complaints.  

Will the Commission be Compatible with the ECHR?
 Plainly the aim is to set up a Commission which is independent of the professional 
bodies.  The question arises as to whether the Commission itself will be independent, and in 
particular from the executive arm of government, and thus compliant with the requirement for 
an independent and impartial tribunal contained in article 6 of the ECHR.  To date the 
overarching premise has been that the administration of justice in our courts should be 
safeguarded from control by or influence from outside bodies in general, and political 
influences in particular.  This differentiates those involved in the administration of justice from 
other professionals, such as doctors, accountants and financial advisers.  In the context of 
regulation of the legal profession, by definition self regulation preserves that independence.  
The legitimate public interest in complaints and their proper handling has been addressed by 
oversight on the part of the Scottish Legal Services Ombudsman and by significant lay 
involvement in the professional bodies regulatory committees and tribunals.  That said, 
concerns have been expressed that at least some aspects of the regulation of the profession 
should be in the hands of a body or persons who are independent of the professional bodies 
themselves.  How to react to those concerns is a matter of judgement and policy for 
Parliament.  However I consider that the role of the advocate in our courts is relevant to a 
proper discussion of the general issues raised by the questions asked of me.  Further, as 
mentioned above, at least in some cases an absence of independence on the part of the 
advocate may well raise concerns as to the fair trial requirement in article 6 of the ECHR. 
 The Scottish Executive accepts, in my view rightly, that the Commission will be 
involved in determining “civil rights and obligations”; will be acting in a judicial or quasi-judicial 
capacity; and that article 6 of the ECHR will be engaged - paragraph 70 of the Policy 
Memorandum.  Paragraph 72 states that there must be an independent and impartial judge to 
determine civil rights.  However the Memorandum narrates that the Executive “thinks” that the 
appointment of the Commission by the Scottish Ministers by a procedure which is in 
accordance with public appointments legislation will ensure its independence and impartiality.  
Further, with reference to the absence of any security of tenure for Commission members, it 
is thought that this does not cause a difficulty since being a member of the Commission is not 
a stepping stone to a full time position, given that by its nature it is a part time job.  Thus a 
contrast is drawn with the position of temporary sheriffs.  However I question whether these 
explanations and justifications face up to the full implications of what is required for a body 
exercising judicial powers, if it is to be compliant with article 6 of the ECHR.  Some reliance is 
placed on the duty of the Commission to make its procedures compatible with the Convention 
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in terms of public hearings, an appeals committee, and the giving of reasons.  However, 
important though these are, none of them address the fundamental difficulties caused by the 
proposed statutory framework itself.  I now address these matters. 
 The Policy Memorandum states that the Commission will be an administrative body.  
This is potentially misleading if one understands it to mean that the Commission will be 
exercising purely administrative powers for which a Minister is ultimately accountable to 
Parliament.  In truth the Commission will require to find facts and apply legal rules to them, 
without regard to either executive policy or to wider notions of the general public interest.  The 
distinction between a policy decision (administrative) and a decision affecting the private 
rights of individuals determined by legal rules (judicial) is discussed in detail in the recent 
House of Lords decisions in R (Alconbury) Developments Limited -v- Secretary of State for 
the Environment, Transport and the Regions [2001] UKHL 23 and Runa Begum -v- Tower 
Hamlets London Borough Council [2003] UKHL 5.  A UK constitutional lawyer could explain 
the distinction by reference to those kinds of dispute which fall within the exclusive domain of 
the administration of justice, and those which fall within the realm of executive policy or 
administrative discretion, even when there is a significant fact-finding element involved.  Thus 
in the context of a planning decision, which involves matters of general public interest and 
policy, which are not justiciable by judges or tribunals, the courts will not intrude on the merits 
of the decision, and will not insist on disputes being resolved by a judge or by a body with the 
characteristics of a court.  Rather the requirements of article 6 for disputes relating to 
administrative matters are met if the courts have jurisdiction to ensure that the decision 
making process is itself fair and in accordance with the relevant legal framework.  In other 
words, for administrative decisions, judicial review satisfies the need for a fair trial before an 
independent and impartial tribunal. 
 Under reference to the Alconbury case, the Policy Memorandum at paragraph 79 
states that even if the Commission is not itself compliant with article 6.1, there is no overall 
incompatibility because the preservation of the right of judicial review provides “adequate 
judicial control to correct any flaw in the operation of the decision making.”  I respectfully 
disagree with that statement.  In Alconbury their Lordships did not decide that in all 
circumstances judicial review fills the gap when otherwise article 6 would be breached.  At 
root the decision was that the planning issues before the Ministers were of a policy nature.  
They were not judicial, and involved no litigation nor any private dispute between parties.  The 
nature of the decisions requiring to be made involved executive discretion and broad public 
interest considerations.  They were not of a nature appropriate for judicial determination.  
Thus it was sufficient that the availability of judicial review ensured that the decision making 
process was fair and lawful.  The scope of judicial control necessary to ensure compliance 
with article 6 in planning disputes did not extend to a judicial decision on the merits, since this 
was not a matter for a judge.   
 However their Lordships’ reasoning shows that a wholly different decision is required 
in respect of the exercise of judicial as opposed to administrative powers.  Reference can be 
made to paragraph 154 in Lord Clyde’s Opinion.  Disciplinary matters involving private rights 
and obligations, and which thereby engage article 6, require access to a full examination of all 
issues of fact, law and merits by a court or by a tribunal with the qualities and characteristics 
of a court.  If the initial consideration is carried out by a body which does not satisfy the 
requirements of article 6, the proposed statutory preservation of the right of judicial review, 
which I interpret as meaning judicial review in the administrative law sense, will not render the 
overall procedures compliant with article 6. 
 The decision in Alconbury was revisited by the House of Lords in Runa Begum.  In 
that case Lord Hoffman indicated that one of the purposes of article 6 in requiring that 
disputes over civil rights should be decided by or be subject to the control of a judicial body, 
“is to uphold the rule of law and the separation of powers: see Golder -v- UK (1975) 1 EHRR 
524” (paragraph 27).  His Lordship indicated that the Strasbourg Court has been concerned to 
ensure that states do not change their law so as to convert a question which would ordinarily 
be regarded as appropriate for civil adjudication into an administrative decision outside the 
reach of article 6.  Otherwise “a contracting state could, without acting in breach of [article 6], 
do away with its courts, or take away their jurisdiction to determine certain classes of civil 
actions and entrust it to organs dependent on the government.  Such assumptions, 
indissociable from a danger of arbitrary power, would have serious consequences which are 
repugnant to [the rule of law] and which the court cannot overlook”. 
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 His Lordship acknowledged that the scope of article 6 has been extended to cover a 
wide range of administrative decision-making and public law rights and benefits; and that it 
has also been recognised that this does not necessarily require the provision of a full right of 
appeal on the merits of every administrative decision which affects private rights.  Rather, 
where the administrator is acting in an administrative as opposed to a judicial capacity, then, if 
article 6 applies, it is sufficient if the decision is subject to an examination of its legality rather 
than its merits by an independent and impartial tribunal.  In paragraph 42, Lord Hoffman 
distinguishes between fact-finding in the course of administering public schemes, such as 
social welfare, licensing and planning control, and fact-finding when resolving criminal 
proceedings or adjudicating upon private rights.  He says “The rule of law rightly requires that 
certain decisions, of which the paradigm examples are findings of breaches of the criminal 
law and adjudications as to private rights, should be entrusted to the judicial branch of 
government.  This basic principle does not yield to utilitarian arguments that it would be 
cheaper or more efficient to have these matters decided by administrators.  Nor is the 
possibility of an appeal sufficient to compensate for lack of independence and impartiality on 
the part of the primary decision maker; see De Cubber -v- Belgium (1984) 7 EHRR 236.”  
 If only in respect of its proposed jurisdiction in relation to negligence compensation 
the Commission will be given powers determinative of private rights and obligations.  These 
fall outside the policy/administrative category as described in Alconbury and Runa Begum.
On the contrary the Commission’s powers will be within the class of cases which require to be 
entrusted to the full jurisdiction of a court, or to a tribunal with the characteristics of a court.  In 
addition, section 8 of the Bill proposes that the Commission is granted other potentially 
extensive and substantial powers, which again involve the parties’ private rights and 
obligations. 
 Nonetheless the Bill provides that the Commission will have exclusive jurisdiction 
over the matters remitted to it, subject to the limited scope of judicial review.  Therefore the 
critical question comes to be whether the Policy Memorandum is correct in asserting that the 
Commission will be compliant with article 6.  In my opinion it will not.  There is now a 
considerable body of Strasbourg and UK law as to the necessary qualities and characteristics 
of a fair trial before an independent and impartial tribunal all as required in terms of article 6.  
Concentrating on the question of independence, in my view the elements of the Bill which 
cause concern are as follows.  The appointment procedures are simply those used for any 
public appointment.  The Commissioners will not have security of tenure for a fixed and 
reasonable duration.  The Scottish Ministers will have more or less unfettered power to 
discharge a Commission member.  They will be able to give general directions to the 
Commission in respect of the exercise of its functions, and will have a statutory role in the 
creation and variation of the Commission’s rules and procedures.  In short, the Commission 
will be very much a creature of the Scottish Executive. 
 Reference can be made to Kearney -v- HMA [2006] UKPC D1 where Lord Carswell 
said “Independence of a tribunal is required in order that the public, seeing this, may feel 
confidence in its ability to decide cases without any influence from the Executive being 
brought to bear or any feeling that it needs to have regard to the views or wishes of the 
Executive in reaching its decisions” (paragraph 61).  In my view the proposed arrangements 
do not satisfy this test.  Further, the ability of the Commission to delegate its function to “any 
person” (schedule 1, para. 13) is perhaps the most obvious indication that it will not be a body 
which has the qualities and characteristics necessary for a tribunal exercising judicial 
functions. 

Possible Alternative Arrangements
 I am asked to consider the issue of alternative arrangements which might avoid or 
alleviate the above concerns as to the independence of the Commission and its impact on the 
independence of the legal profession.  I do not find this an easy matter, and the following is 
no more than some thoughts which may be worthy of consideration.  I do not suggest that 
they would resolve all the problems. 
 In the main, independence means independence from the parties, the executive and 
the legislature.  It occurs to me that one option would be to involve the Court, and in particular 
the Lord President in the institutional arrangements for the new Commission.  If the members 
of the Commission were chosen by the Lord President, that would go some distance to 
meeting some of the concerns outlined above.  The involvement of the Court in the 
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appointment of temporary judges has been significant in recent decisions which have upheld 
their compliance with the ECHR.   
   The Strasbourg jurisprudence emphasises the importance of guarantees against 
outside pressures, and that the body not only is, but also presents the appearance of 
independence.  A fixed term of office for Commission members, say for three or four years, 
with removal by the Lord President only in the event of specified grounds being established 
by some appropriate procedure, such as misconduct or inability, would be a further 
improvement.  Further, rather than directions from the Executive, there might be merit in a 
direct role for the Court, for example in relation to the procedures and practices of the 
Commission.    
 The current proposals include an internal appeals committee.  Obviously this will not 
remedy the problems discussed above.  An alternative, which would address the concerns, 
would be to provide for a full appeal on all issues to a court.  However this is likely to be 
unduly cumbersome, expensive and productive of delay.  Thus there may be scope for an 
independent and impartial appeals tribunal with full jurisdiction on all issues of fact and law, 
perhaps along the lines of the current Disciplinary Tribunal of the Faculty of Advocates, for 
cases involving advocates, and the Solicitors Disciplinary Tribunal, for cases involving 
solicitors.  For consideration would be the possibility of such tribunals being appointed by and 
conducted under the auspices of the Court.  One advantage of the Faculty’s Tribunal is the 
undoubted qualifications and expertise of the members, allied to appropriate involvement of 
lay persons.  However, it could be that the volume of work, even for an appellate body, would 
make this suggestion impractical.   
 It is perhaps worth observing that while the members of the current Faculty 
Committees and Tribunals give of their time for no remuneration, that may be unrealistic in 
any new statutory framework.  To obtain equivalent representatives, if it could be done at all, 
would be expensive.  Thus, I am conscious that there may well be practical problems in 
respect of what are no more than suggestions on my part for possible consideration. 

The Funding of the Commission
 I am asked to consider the proposed levies on members of the profession as set out 
in sections 18-20 of the Bill.  As a generality taxes, and equivalents to taxes, do not involve 
the determination of civil rights and obligations.  However article 1 of Protocol No. 1 is 
engaged.  While in terms thereof the state is entitled to secure the payment of taxes and other 
contributions or penalties, the Strasbourg jurisprudence indicates that this right is subject to 
certain limitations.  The proposed levy must meet the test of legal certainty; be justified by the 
general or public interest; and must achieve a reasonable degree of proportionality between 
the means selected and the ends sought to be achieved to ensure that a fair balance between 
individual and collective interests has been maintained.   
 Any challenge is likely to focus on the last of the above criteria.  While no doubt a 
wide margin of appreciation is appropriate, it occurs to me that perhaps the most likely area of 
concern is the suggestion that a practitioner should pay an additional levy, even if the 
complaint is dismissed.  In my view this is patently unfair, or to use the test in James -v- UK
(1986) A98, “manifestly unreasonable”.  Further, it might encourage some people to complain 
with a view to avoiding or reducing legal fees.  More generally the requirement of 
proportionality militates against an excessive burden on any individual. 

 I now address the specific questions asked of me. 

1. “Does Counsel consider that the mode and terms of appointment proposed in 
paragraphs 2 and 3 of schedule 1 to the Bill are Convention compliant?” 

 I answer this question in the negative.  The cases tell us that it is necessary to 
consider the overall process or framework when assessing compliance with the 
Convention.  It is not appropriate to focus on only one aspect.  In itself, appointment 
by the Executive does not necessarily imply a violation of the requirement for an 
independent and impartial tribunal.  However, the proposed method of appointment of 
Commission members, which is no different from that used for any other public 
appointment, is an important element in the various factors discussed above which 
lead me to the view that the current proposals are in violation of the article 6 
requirement for a fair trial before an independent and impartial tribunal. 
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2. “Does Counsel agree with the characterisation set out in the Policy Memorandum of 
the way in which article 6 and article 1, Protocol 1 are engaged?” 

 I agree that these articles are engaged, and that broadly for the reasons set out in the 
Memorandum.

3. “If not, in what ways might the Bill be said not to comply with the European 
Convention on Human Rights and, in particular, article 6 thereof?” 

 While agreeing that the Convention is engaged, I consider that in various respects the 
proposals fail to comply with the requirements of article 6.  I refer to the detailed 
discussion above and to the summary of my views given at the outset of this Opinion. 

4. “Does Counsel consider that the appeals mechanism before the Commission may be 
regarded as breaching Convention rights?” 

 Yes.  An internal appeals committee and the preservation of the right to bring judicial 
review proceedings do not redress the difficulties caused by the Commission not 
being an independent and impartial tribunal within the meaning of article 6. 

5. “If so, what alternative mechanism for review might be suggested as a Convention 
compliant alternative?” 

 I refer to the discussion above, in which I suggest the involvement of the Lord 
President in the appointment and other procedures, and also an independent appeals 
mechanism with full jurisdiction to review all issues of fact, law and merits. 

6. “Does Counsel consider that as formulated in the Bill, the requirement for the 
payment of (a) an annual general levy and (b) a complaints levy is Convention 
compliant?” 

 No.  In particular I am concerned as to the proposals for an additional levy, on the 
basis that they do not achieve the fair balance required by article 1 of Protocol 1.  I 
refer to the earlier discussion of this subject. 

7. “Does Counsel consider that the provision for rule-making by the Commission rather 
than by primary or secondary legislation is Convention compliant?” 

 I do not consider that rule-making by primary or secondary legislation is necessary to 
render the proposals Convention compliant.  However the proposed involvement of 
the Executive in the governance and procedures of the Commission is not compatible 
with the requirements of the Convention.  Rule-making by legislation would avoid 
some of the difficulties discussed above.  

8. “Does Counsel consider the entitlement of the Commission to make a finding of 
negligence against a legal practitioner and the power to award compensation against 
the legal practitioner of up to £20,000 to be Convention compliant?” 

 I answer this question in the negative for the reasons given above. 

9. “Does Counsel consider that the constitution of a body such as the Commission 
whose members are appointed by the Scottish Executive is compatible with the 
existence of an independent legal profession, and with the entitlement to legal 
assistance of one’s own choosing in article 6.3(c) of the Convention?” 

 For the reasons discussed above I consider that the proposals are in conflict with the 
independence of the legal profession.  The first part of this question raises separate 
and much broader issues from those relating to the compliance or otherwise of the 
proposals with the ECHR.  Even if the Commission was an independent and impartial 
tribunal, its involvement in the regulation of the profession would be in conflict with 
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the constitutional considerations underpinning an independent legal profession, all as 
discussed above.  As with the judiciary there are good reasons why the legal 
profession has been safeguarded from external regulatory control.  Essentially this 
has been to avoid the risk of external pressures and influences interfering with the 
proper administration of justice.  To date that independence has been guaranteed by 
a system of self-regulation.  That system has also ensured that standards are set by 
the leaders of the profession, who have the moral authority and credibility within the 
profession to set and enforce those standards.  In the Bill a distinction is drawn 
between standards of service, and standards of conduct.  I question the utility and 
practicality of that distinction, which has never been recognised by the Faculty.   To 
give one simple example, into which category should a failure to respond to 
instructions within a reasonable time be placed?  Such a failure can have 
consequences well beyond the immediate inconvenience of the client.  In any event, 
once the principles of independence and self-regulation are eroded to any extent, 
they are gone. 

  These are essentially matters of policy and judgement for Parliament to 
consider.  However, it is important that the acceptability or otherwise of the proposals 
is assessed against the proper background and with a full appreciation of the 
implications.

  As for article 6(3)(c), I do not consider that, for present purposes, it raises any 
separate considerations from those discussed elsewhere in this Opinion.  Those 
considerations include the concern that there may well be cases where the existence 
and responsibilities of the Commission raise questions as to the fair trial requirement 
under article 6. 

10. “Does Counsel consider that it is appropriate that solicitors and advocates be treated 
in a uniform manner by the Bill?” 

  It might be contended that there are grounds for distinguishing between court 
lawyers and other members of the profession who are less directly engaged in the 
administration of justice.  That said, it is not difficult to construct arguments against 
different treatment for different persons and/or activities within the profession.   

  So far as the proposed levy is concerned, given the recent experience of very 
few complaints against advocates, it may be easier for members of that branch of the 
profession to argue that the proposals amount to an unfair and excessive burden 
upon them.  However, as indicated in the discussion above, this is an issue in respect 
of which it is likely that the state will be afforded a substantial margin of appreciation.   

  In short, I consider that in the main this question raises issues of policy, in 
respect of which any opinion could only be of a personal nature. 

11. “Has Counsel anything further to add?” 

 I have nothing to add. 

58

290



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX D 

Submission from the Scottish Law Agents Society (SLAS) 

The Scottish Law Agents Society was established by Royal Charter in 1884. It is the largest 
voluntary association of Scottish Solicitors from all branches of the profession and from all 
parts of Scotland. We have some members practising abroad. The Society does not have any 
responsibility for regulation but its objects include the promotion of legal services in Scotland.  

SLAS is active in responding to consultative documents issued by the Scottish Executive, the 
Scottish Law Commission and others and is generally interested in the good government of 
Scotland. The Society has a number of specialist committees. 

The Society publishes a legal journal called the Scottish Law Gazette published six times a 
year with articles on professional practice and developments in the law and the Memorandum 
Book published annually containing valuable information for practitioners. 

In its response to last year's consultation exercise we were in favour of independent 
complaints handling for inadequate professional services complaints. We remain of that view. 
The Society recognises the great steps forward taken by the Law Society of Scotland over the 
last four years in reforming its complaints processes however we recognise the need for the 
public perception of independence in the process. We therefore support the general intentions 
behind the Legal Profession and Legal Aid (Scotland) Bill. We have a number of concerns 
however about the scheme adopted to implement those intentions. These concernts are set 
out in this response. One is that with the Bill, as currently drafted, there may be new 
perceptions of a lack of independence in the arrangements. In our view the new Commission 
which will operate is a quasi judicial capacity is not sufficiently independent of the Scottish 
Executive.

In our view it is important to establish a complaints process fit for the 21st century which has 
the confidence of the public, the profession, the Executive and the Parliament. The system 
must produce results which are fair and are seen to be so. Those results must be delivered 
with reasonable expedition and at reasonable cost. The legal profession is Scotland produces 
work of generally high quality at reasonable prices and ought to have nothing to fear from a 
principled approach to complaints. The system must not become a claimant's bonanza but 
equally the system must recognise that solicitors are only human and make mistakes. The 
culture which should be fostered is one where solicitors ought to be prepared to acknowledge 
errors and, when necessary, to pay out appropriate compensation to well founded claimants 
who have suffered loss.  

Our comments are therefore made with this intention. We have made no comment on Parts 4 
and 5 of the Bill as resources do not permit this. We have also made no comment of the 
application of the Bill to the Faculty of Advocates. 

Lack of a coherent philosophy 

The underlying policy for the regulation of any industry or profession has to be that regulation 
is required in the public interest or perhaps more correctly the consumer interest - "the 
proposed reforms ...aim to put the users of legal services at the heart of regulatory 
relationships.2". The Legal Profession and Legal Aid (Scotland) Bill establishes the 
Commission in s1 and sets out its constitution in Schedule 1 but never states what regulatory 
purposes it is intended to achieve and what its objectives are. This can be contrasted with the 
very clear regulatory purposes and objectives given the Financial Services Authority in 
section2 of the Financial Services and Markets Act 2000 which are then fleshed out in s3-6 
[confidence in the markets, public awareness, consumer protection and the reduction of 
associated crime]. The comparison is particularly apposite given the proposed Scottish Legal 
Services Commission is said to be modelled on the Financial Ombudsman Service [FOS]. 

One measure that meets this aim of public protection is s43 of the Bill which will prevent 
notaries public acting unless they hold a practising certificate as a solicitor. This proposal 

2 Hugh Henry Deputy Justice Minister 18th Dec 2005 
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came from the Law Society of Scotland [LSS] following a recent case where a solicitor acting 
as a notary failed to achieve the requisite effect for a deed causing loss. Because the agent 
did not have a practising certificate and did not hold indemnity insurance3. This has to be a 
welcome move because it will protect the public. 

The geometry of complaints procedure 
While the proposals in the Bill are said to be modelled around the structure of the Financial 
Ombudsman Service provided for in the Financial Services and Markets Act 2000 the place of 
the new Commission in the structure is not the same as the relationship of the FOS with the 
regulator the Financial Services Authority 

The geometry of the Financial Services Sector regulation places the FSA at the apex of the 
pyramid of regulation. It has the oversight role of dispute resolution systems [FOS]. It is 
responsible for the rule making and enforcement of the rules. It has power to deal with certain 
disciplinary matters in house with a right to reject its findings and to seek a hearing before the 
Financial Services and Markets Tribunal. The FSA has an oversight role in relation to 
compensation arrangements in the event of insolvency through the Financial Services 
Compensation Scheme Ltd. 

The proposals in the Bill give the Commission, which determines consumer complaints, an 
oversight role in relation to disciplinary matters [s28], an oversight role in relation to 
compensation for negligence matters and fraud/insolvency problems [s29]. A body which is 
charged with resolving disputes is being placed in a setting which cannot be seen as neutral 
with these roles.  As such the integrity and independence of the proposed Commission is 
compromised by the structure adopted. 

In our view greater attention should be paid to the lessons which can be learned form the 
FOS system : 

Comparison between FOS and SLCC 

SLCC FOS
Statutory body Company limited by guarantee 
Reports to Scottish Executive Reports to Financial Services Authority (FSA 

reports to Treasury) 
Members of Board sit on appeals Member of board oversee management of 

FOS
Ombudsmen, who are employed by the 
Board, have security of tenure 
Board members do not adjudicate. 

Qualifications of board members 
Minority solicitors 
Others need have no qualifications 

All 32 ombudsmen have experience as 
lawyers accountants actuaries or in financial 
services in complaints handling 

Operates as single gateway for all complaints 
including conduct 
Has oversight role in relation to conduct 
complaints dealt with by LSS 

Deals with service and negligence complaints 
only
Conduct complaints dealt with by FSA 

Can award up to £20K Can award up to £100K 
Awards for ips and negligence Awards for mis-selling and negligence 

Not clear on inconvenience & distress Max £1k included in above. Some 
inconvenience to be expected! 

Operates on annual levy and case fees Operates on annual levy and case fees 
No free hits 2 free hits 
Costs :  Not clear expect £500-800 Around £500 
Binding on professional not binding on 
complainer 

Binding on professional within Compulsory 
Jurisdiction   

3 See Scottish Solicitors Discipline Tribunal Annual Report 2005 p7 
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[no need to subscribe to Voluntary 
Jurisdiction]. Complainer can accept or reject 
findings but once accepted takes in full and 
final settlement 

Prior to the introduction of the FOS there were a number of separate ombudsmen dealing 
with sectors of the financial services industry. Professor Farrand was Insurance Ombudsman 
and held for a fixed term of 5 years. Industry representatives on the Council of the IOB let it 
be known prior to the end his period of office that they had not agreed with a number of his 
decisions which were seen as too weighted in favour of consumers. As a result they would 
oppose his reappointment. After lobbying from a number of quarters he was re-appointed but 
his authority was compromised and he left to become the Pensions Ombudsman shortly 
thereafter.  

The proposals in the Bill will permit the Executive similar opportunities for influence at the end 
of a five year period. The power of the Executive to issues directions [Schedule 1 para 17] to 
the Commission with which it must comply also suggests a lack of independence. 
Independence is required, in what will be a quasi judicial function, in determining the civil 
rights and obligations of solicitors, but not complainers because they will still have the option 
to take claims to the courts. As a result article 6 of the Europeans Convention on Human 
Rights  [ECHR] and article 1 Protocol 1 ECHR will, in our view, be engaged and there is a 
need for decision making process to be impartial and to be seen to be free from any suspicion 
of bias. We are concerned that the proposed arrangements will not achieve this. Lessons can 
be learned from the financial services sector both in relation to the current FOS and earlier 
voluntary schemes. For example Schedule 17 of the Financial Services and Markets Act 2000 
requires the FOS board to establish a panel of ombudsmen whose terms and conditions of 
employment regarding remuneration and duration of appointments are sufficient to be 
consistent with their independence [para 4]. The Board of the FOS is separate from the 
ombudsmen. They require to be sufficiently independent of the FSA [para 3]. Applying this to 
the Bill currently before the committee it can be seen that the roles of the ombudsmen who 
adjudicate and the board which is charged with the running of the whole of the dispute 
resolution system are rolled into one in the shape of the Commissioners. The FOS system 
was carefully considered in a number of FSA consultation papers to ensure that it was ECHR 
compliant. A similar separation of functions is required for the new Commission to be ECHR 
compliant. In our view this can be achieved by establishing adjudicators within the 
Commission who would solely determine appeals and whose independence is enshrined in 
the legislation in a similar way as is provided for the FOS system. 

Internal reviews or a right of appeal to a court? 
We are not attracted to an appeal from the Commission to the Courts provided the system is 
made ECHR compliant as noted above. There is no requirement for a system to incorporate 
appeals to be ECHR compliant. An appeal to a court would only increase costs and engender 
delays in obtaining a final outcome.  We note that there are very few appeals taken by 
solicitors regarding IPS to the Scottish Solicitors Discipline Tribunal. It may be because of 
satisfaction with the process but we think it more likely because the cost of an appeal 
outweighs the initial award and on financial considerations appeals are unattractive.  

In our view this could be remedied by looking to the FOS model so that the Commission 
would be responsible for the management of the complaints service but that the adjudicators 
in respect of appeals should be full-time employees who enjoy security of tenure and will 
make principled decisions based on legal considerations.  

Our view of the process would be : 
As with the FOS the initial sift would be done by one team to determine jurisdiction.  

A second team would deal with conciliation. 
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Where that failed a third team would investigate, obtain papers and prepare a report. The 
parties would either accept the report or reject it and then it could be placed before an 
adjudicator to determine. 

This adjudication should be binding with no right of appeal to the courts. The adjudication 
should follow FOS protocols and be entirely written unless one or other party seeks an oral 
hearing which is ECHR compliant. The result of this hearing should be final with no appeal on 
point of law. The very limited safeguard of judicial review should still be available where the 
adjudicator has reached a decision which falls within the Wednesbury principles of  
unreasonableness. 

A level playing field ? 
While the role of the new Commission is restricted to solicitors and advocates the provision of 
Legal Services is not restricted to these groups. The style of regulation can therefore be 
described as institutional and not functional. 

There are claims handlers, will writers, immigration advisers and many others who offer 
already legal services. Those areas which are reserved to solicitors are related to 
representation in court actions and drawing conveyances for profit. In other areas they are in 
competition with other providers.  Solicitors are subject to a large variety of quality standards. 
Generally, they will have a law degree from an accredited Scottish University. Many will have 
a Diploma in Legal Practice and all will have undertaken a two year training contract. They will 
complete 20 hours of CPD annually  in their own time.  

They must have a practising certificate; must have in place professional indemnity [PI] 
insurance through the Master Policy arrangements and make contributions to the Guarantee 
Fund administered by the Law Society. The minimum PI cover is £1m and the guarantee fund 
offers unlimited compensation should funds be embezzled. Where a complaint is made about 
conduct or service then it must be considered and investigated. If the complainer is not 
satisfied then she can refer the matter to the LSS who will investigate and can now award up 
to £5k for service matters and where it relates to conduct refer the matter to the Scottish 
Solicitors Discipline Tribunal [SSDT] which has a range of disposals in its toolkit including the 
ultimate sanction of striking off.  

For a wills writer or a claims handler of the protections mentioned above as a matter of legal 
requirement the following apply: 
NONE 

So is there no need to regulate in those areas? Well the Compensation Bill which is presently 
passing through the Westminster Parliament will create a new regulator for claims handlers in 
England and Wales. They will require to register with a new regulator and comply with the 
regulatory regime. Why? Because of the evidence of consumer detriment suffered at the 
hands of such persons. The excesses of claims handlers have been well documented and 
some major players have collapsed when their business practices have been exposed. They 
have been more concerned with lining their own pockets, selling expensive insurance policies 
and encouraging fictitious claims than the interests of consumers they serve. Yet the present 
Scottish Bill makes no provision for extending the perimeter of regulation to cover such 
persons.  

Isobel and her husband bought their local authority house a few years ago and now have two 
young children. They thought it was time to make a will when then got a leaflet through the 
door. This offered wills for only £30 instead of the regular price of £120. This seemed a great 
opportunity so they made an appointment for the will writer to call. He explained that the fee 
would be £30 each and there would be VAT on it. Isobel had been assured that there was no 
VAT when she phoned. The will writer gave advice about what would happen should they die 
intestate. Although Isobel did not know the advice was based on English law and was wrong. 
He explained that they would need trusts because the children were under age again quoting 
the wrong age of majority and that there be an additional fee for this. He explained that he 
had professional indemnity insurance for £40,000 which meant they were covered should 
anything go wrong and this was superior to any cover offered by solicitors. No evidence of 
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cover was produced. Solicitors of course have £1m as a minimum. There would additional 
fees for his acting as executor and annual fees for safe storage. In all, the bill came to £432 
and he took payment immediately before any wills had been produced by demanding 
payment by credit card.  

Isobel was worried about the cost overnight and tried to cancel next day. She was told she 
could not. Only after involving a solicitor and her credit card company was the money 
refunded. She paid her new solicitor a fee of £100 including VAT for two mirror image wills. 

Examples such as this demonstrate that there is clear evidence of consumer detriment in this 
field.
The following comparison may be instructive: 

Will writer Solicitor

Professional qualifications None Law degree min 3 years.
Diploma in legal practice 
2 year training contract 
20 hours annual CPD 

Complaints procedures None (a) Internal complaints procedure 
to complaints partner
(b) Complaint to Law Society 
relating to conduct or IPS 
(c) Oversight role by SLSO 

Complaints regarding fees None Reference to Auditor of Court for 
taxation

Professional Indemnity Insurance No requirements LSS Master Policy minimum £1m 
each and every claim

Misappropriation of funds cover No requirements LSS Guarantee Fund
Unlimited liability 

Business failure protection No provisions LSS power to take possession of 
papers including wills

Since the coming into force of the Immigration and Asylum Act 1999 immigration advisers 
have required to be regulated again because of evidence of the business practices of 
advisers who were not lawyers resulting in significant consumer detriment. Notwithstanding 
that regulation there is still evidence of such detriment continuing. In Asmat Mushtaq 
Petitioner4 the unqualified adviser who it would appear was not registered sought to argue he 
was providing legal advice and not immigration advice and in Mahmood Petitioner5 it again 
appeared that the service provided by the immigration adviser had not assisted the 
petitioner's cause. There are examples available on the regulator's website of advisers being 
sent to jail for taking large sums of money to give no advice or service or a service which was 
wholly deficient.  

There is a cost associated with compliance for solicitors. If the rationale for the erection of a 
complex edifice of protection is the protection of the public then why is the perimeter of 
regulation not widened to include, for example, wills writers and claims handlers in Scotland. 
This would provide a level playing field for competition. 

One of the insights of the original Financial Services Act of 1986 which is continued in the 
Financial Services and Markets Act 2000 is the necessity to protect consumers not by 
institutional regulation but by functional regulation. Solicitors are not some sort of historic 
monuments which need protection in their own interest. We welcome competition but where 

4 2006 CSIH 19 
5 2005 CSOH 52
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all players offering the same services play by the same rules -functional protection. The 
absence of functional protection for services where the public are vulnerable to exploitation 
seems inexcusable. 

We consider that there are good reasons to expand the perimeter of regulation in relation to 
the provision of legal services. We therefore recommend that the Bill be amended to make 
provision for the inclusion of complaints relating to other areas of legal services as falling 
within the competence of the new Commission rather than the institutional model now 
adopted covering only solicitors and advocates. 

If this is not done then we are concerned firstly that other providers with no professional 
standards and with no consumer safeguards in place are thereby permitted to compete with 
solicitors on a playing field which is not level. And secondly that consumers may find that they 
are left with no effective complaints mechanisms where work, which falls outwith the 
regulated sphere, is undertaken by businesses, which are effectively controlled by solicitors, 
who have chosen to structure their services in relation to matters which are not reserved, 
outwith their regulated solicitor practice in order to compete with other non-solicitor players on 
a similar cost and risk basis.  

If the costs of complying with the new regime increase which we expect other businesses 
employing solicitors who currently hold practising certificates but who do not work within the 
reserved areas may no longer support the costs of practising certificates. The cost of 
servicing the Law Society and the new Commission would fall on an ever decreasing 
profession with obvious consequences.  

The costs of complaints

SLAS favoured the introduction of an independent complaints system for IPS complaints on 
the basis that public perception of such a system would be preferable to that presently run by 
the LSS. The current system operates at comparatively low expense levels as it runs to a 
large extent on the goodwill of the profession and those lay members of the complaints 
committees where services are provided with either no reward or a reward which does not 
reflect the cost of time expended. It is inevitable with the model proposed in the Bill that the 
new system will cost considerably more than the current system. In the policy memorandum it 
is stated that the expense of the new system will be borne by the profession.  

To some extent that may be true but where the cost of providing a service increases to the 
service provider it is almost inevitable that the cost will not be absorbed but passed on to the 
end user, the client. We expect that will happen with these proposals. Where the service 
provider is unable to pass on the costs to the service user because the service user is not 
paying for that service then we expect other considerations to apply. Where clients are legally 
aided some, or all, of the cost is borne by the public purse through the medium of the Scottish 
Legal Aid Board. If the Board is not prepared to increase the level of payments we anticipate 
this will have an impact on the provision of legal aid by High Street practitioners.  

The Public Defence Solicitor's Office which has a presence in Inverness now has to provide 
services in Orkney as the local legal firms no longer undertake criminal work as they find it 
profitable.

The impact will be slow and at least in the early stages difficult to detect. Solicitors with mixed 
practices may consider that the risk of claims for IPS from a client group which is potentially 
more likely to complain may make it desirable to disengage from the provision of services to 
that group. They will withdraw from offering legal aid. The risk/reward ratio in relation to legal 
aid work is such that we are aware of our members withdrawing from legal aid to concentrate 
or other more profitable areas of practice or those clients who may, for a variety of reasons, 
be less prone to complain. The current proposals will hasten that process.   

The barriers to setting up in practice on one’s own account are also increasing each year. The 
cost of financing a new business and carrying this until it become profitable are considerable. 
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Factored into this are the costs of the annual practising certificate, professional indemnity 
insurance and now a new levy on top. The costs of the new system will in our view be 
considerably greater than the savings on the existing practising certificate We also expect the 
costs of professional indemnity insurance to increase substantially as a direct result of these 
proposals. This will not be because of significantly greater payments to clients because of 
negligence but because of a leap in administration costs.  

We therefore expect that the rate of new enterprise creation in legal practices will not keep 
pace with the rate of closures. Many rural practitioners appear to be from the ‘baby boomer’ 
generation and are reaching the end of their working lives.  

This will manifest itself gradually but in 10 years time we fear finding a legal aid solicitor in 
many rural parts of Scotland may be as easy as finding an NHS dentist now. 

Why 'free hits' are important. 

It has been said that the principle in relation to the complaints process is 'the polluter pays.' 
We are not sure what that means but in fact the current proposals are the solicitor pays, 
whether a complaint is upheld or rejected. In some cases solicitors will factor into the costing 
and therefore their charge-out rate the fact that they will have to pay annual levies for the new 
complaints body and may have to pay case fees as well should complaints be made. The 
current case fees to be paid to the Financial Ombudsman Service are a little below £500. The 
costs per case of an examination by the Scottish Legal Services Ombudsman of the handling 
of a complaint by a professional body are just under £800.  We therefore expect the costs of 
complaints cases taken before the Commission will be of the order of £500-800. It will have to 
cover the administrative costs of the Commission over a much smaller number of cases 
compared with the FOS and even with lower wages and rents in Scotland in our view this is a 
reasonable yardstick to apply. 

Alan has been in practice for many years. He was approached by Jack in relation to an 
employment dispute. After only a little investigation by Alan it became clear that Jack did not 
have a legal problem which Alan could resolve. Alan did however suggest to Jack that he 
might benefit from counselling for what appeared to be mental health problem. Jack 
complains to the new Commission with a perfectly plausible letter suggesting Alan failed to 
act on his instructions to lodge a claim to an Employment Tribunal and as a result his claim is 
now time-barred. He seeks compensation.  

The claim is on the face of it well written, it discloses a ground of complaint within the terms of 
reference and passes the first sift. It then goes to conciliation which Alan refuses and is then 
passed on for investigation. The investigator gets the file, makes some other inquiries and 
concludes that the complaint is not well founded, is not supported by the facts and rejects it. 

Alan is sent an invoice for £500 case fees. 

 Claire bought a house for Paul some three years ago. Paul had been moving up from 
England because he had a new job here. Claire had sent Paul a copy of part of a deed 
relating to the property which set out the burdens. Paul did not read at the time. Claire has 
only just received the Land Certificate from the Registers of Scotland and send a copy to 
Paul. He now has time to read it through and is dismayed to see that he is entitled to keep 
only one dog. Ever since he bought the property he has had two. This was in the extract 
Claire had sent before. No-one has objected to Paul's two dogs in the three years and both 
his immediate neighbours have dogs as well.  

Paul claims Claire was negligent and he would not have bought the house had he known of 
the condition. He asks for the fees of £750 back. Claire refuses. Paul says ‘He will settle for 
half because it will still be cheaper for you than a complaint to the Commission'. 

Ms D was concerned that her solicitors had not kept her informed or updated when they acted 
for her during her divorce. She wanted them to compensate her for delays, lack of contact, 
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not carrying out instructions to wind up the case and for stress caused.  She complained. 

In fact progress had been limited by the parties’unwillingness to negotiate and settle the case, 
when both sides had intransigent positions. There had been no delay and no failure to 
communicate. 

[This case is abstracted from the SLSO annual report 2004/5 page 29]. 
Yet under the new system the solicitor would pay approximately £500-800 for the privilege of 
being vindicated. This is likely to be more than the profit on the business. So why undertake 
divorce work at all? 

Is 'polluter pays' fair in any  of these circumstances? 

We recognise that consumer complaints systems are generally free to the consumer at the 
point of engagement.  However the examples illustrate how this can cause problems. If the 
mix of annual levies and case fees permits the first two cases per annum for a practice unit to 
be free then the problems will be diminished. The level of complaints is currently around 2 per 
year per practice unit. The blackmailer will not know if the free hits have been used and the 
tactic will not work. Complaints made which are wholly unfounded or where the complainer 
has not looked at matters objectively are less likely to result in costs being incurred by 
solicitors.  

The profession has a long and renowned tradition of taking on the distressed, the disturbed 
and the dangerous but the prospect of case fees even where the complaint is wholly 
unfounded together with the prospect of awards of up to £20,000 is likely to result in such 
persons finding it more difficult to secure representation.  

For very small and new practices even a case fee of £500 will be a significant cost to be met 
which cannot be planned for. Such a system of free hits is operated by the Financial 
Ombudsman Service. We therefore consider that the new system should be designed in a 
way which includes two free hits per annum within the annual levy. 

The proposed level of compensation & its interaction with the Master Policy 

The level of compensation proposed in the Bill is £20,000 [s 8(2)(d)]. Until 2005 the limit was 
£1,000 when it was increased to £5,000. It is perhaps too early to determine the effects of the 
increase but early decisions indicate that the there are few awards of more that £1000. We 
understand that no research has been undertaken into the grounds of such complaints and 
the levels of awards. We consider that it would be very useful for the new Commission to 
have information of this type available to it when it takes over and we would encourage the 
Executive to commission research into findings of inadequate professional service. We 
suspect that there is no reason to increase the maximum award to £20,000. In our view this 
should be retained at the present level of £5000. 

At this level any compensation awarded where the underlying cause is negligence the amount 
falls within the self insured amount for the Master Policy. If the level were moved to £20000 
this is above that limit and would therefore have to be intimated to the Master Policy insurers. 
The case will then be run by the insurers and they have authority to defend or settle the claim 
as they may determine and the solicitor or firm complained against has little opportunity to 
control the process.  

At the time a service complaint is intimated the amount or likely amount of compensation 
sought or awarded may not be apparent. As a result solicitors are likely to refer matters to 
Master Policy insurers routinely. This will inevitably result in the process being delayed more 
hearings being requested and in some cases judicial review being sought. 

If the cap fits…. 
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The Bill contains proposals which will see the new Commission in a position to award up to 
£20,000. However this figure is not capped. So that the complainer can make a complaint be 
awarded an amount then raise a court action and seek more. Given that the internal appeal 
processes must be ECHR compliant the solicitors may be faced with a second process at 
additional costs. Other consumer complaints systems are taxative. The complainer effectively 
elects to use a process knowing the maximum amount of compensation he can get. If he 
wants more he has to go through the ordinary court system. 

We see no reason why the making of an award of compensation should not be final on both 
parties. This is a common feature of consumer redress systems in other areas. Consumers 
either engage in a free at point of engagement system with a cap which is known at the outset 
or they go to the courts where expenses follow success but the award is not capped. The 
same is of course true within the court system. A case may be brought as a small claim up to 
£750 with a low cap on expenses in disputed matters, as a summary cause up to £1500 with 
a lower rate of expenses or as an ordinary action above this level with a scale of charges 
which is commensurate with this more elaborate process. In some cases consumer elect for a 
procedure not based on the amount they wish to recover but on the costs which they are 
prepared to incur. 

Disaggregation of hybrid complaints 

Under the present complaints system all complaints are made to the Law Society whether this 
relates to service or conduct.  The complaints handler takes care from the outset to frame the 
heads of complaint so as to include all potential grounds.  

In the majority of cases the consumer is interested in obtaining compensation and only in a 
small number of cases will the complaint disclose dishonesty or misappropriation of funds by 
a solicitor. However the consumer complaint may incidentally disclose a failure to comply 
some Law Society Rules –there are many! Although this is a technical breach in terms of the 
Solicitors (Scotland) Act 1980 such technical breaches constitute misconduct.  While this may 
be a technical breach it is unlikely ever to proceed to the Scottish Solicitors Discipline Tribunal 
as a result of the test in Sharp v Law Society which determines that the taking of complaints 
to the Tribunal should be reserved for serious matters.  A trend can be detected in SSDT 
decisions within the last 18 months whereby it appears that less serious cases are being 
taken. No doubt this trend will be reversed by the introduction of the category of 
unprofessional conduct with appropriate sanctions in the Bill. The complaints handler in 
compiling heads of complaint will therefore aggregate all potential heads of complaint. This 
results in many complaints being hybrid complaints. A consequence of hybrid complaints is 
that insofar as it relates to misconduct the solicitors complained of will adopt a more defensive 
attitude because of the risk, of disciplinary action. 

One of the reasons we supported the introduction of a new complaints body was that this 
would result in the disaggregation of the heads of complaint and the new Commission would 
deal with service complaints only. This would leave the Law Society to deal with conduct 
complaints hopefully more speedily which will benefit both the public and the profession. We 
were also of the view that complaints regarding service might be dealt with more quickly, with 
less formality and with a greater sense on the part of solicitors of seeking to reach a mediated 
position quickly. 

In our view these benefits are in danger of being lost with the current proposals. We 
understand the proposal for a single gateway for complaints. We think however the case for 
this is often overstated. If body A deals with discipline and body B deals with consumer 
redress a simple protocol for forwarding complaints to the relevant body suffices. Where the 
new Commission determines a complaint as having both conduct and service elements [s4] 
there is a danger of the duplication of process. Where this occurs then a more co-operative 
approach to resolving complaints is unlikely to develop. There will also be little in the way of 
cost saving on the annual practising certificate if the Law Society still has to investigate large 
numbers of low level technical breaches as well as the new body investigating service 
elements. There will be a duplication of effort and cost. If it finds any degree of a conduct 
complaint then it must remit it to the LSS[ s5].  
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Disaggregation in our view should also have benefits in the way in which solicitors respond to 
a service complaint. They ought to adopt an attitude which facilitates mediation. That is 
unlikely to happen where there is a parallel conduct investigation on going.  

We do not seek to minimise the significance of solicitors failing to comply with LSS rules but 
where these are of a technical nature and there is no evidence of a persistent course of 
conduct on the part of the solicitor they are unlikely to result in disciplinary action the 
requirement to refer to the professional organisation seems too onerous. We would prefer to 
see the Commission being given discretion as to whether to proceed as a service complaint 
alone and not remit the conduct element to the professional body. This requires only the 
substitution of ‘may’ for ‘must’ in line 23 on page 3 of the Bill.  

This would lead to the benefit of speedier resolution of disputes with a more constructive 
approach to settlement on the part of solicitors  

Who can complain? 

Consumers only? 
The policy of giving consumers an effective complaints mechanism against solicitors assumes 
that the current regime is not effective, something solicitors probably would not agree with. 
While there should be no restriction on who might make complaints in relation to conduct in 
relation to service complaints there has to be a recognition that it must be in relation to B2C 
contracts and not B2B ones. The Scheme in the Bill is said to be based on the FOS.  Very 
small businesses have resources similar to those of consumers so there is a case for 
extension from B2C to B2b. Tests of five employees or less or a turnover of < £1m could 
usefully be deployed as a means of discriminating between small businesses and those with 
adequate resources. The FOS use such a test. 

Third Party complaints 
The opening up of complaints to third parties [s2(1) “any person having an interest”] is 
particularly worrying. We have no problem with clients have a right to complain. We accept 
that certain categories of non-client have a legitimate interest to complain such as 
beneficiaries in a trust or executry where the duty is owed to the executors who may have no 
financial interest in the estate when the beneficiaries clearly do. However any person having 
an interest is exceptionally broad. We would suggest that a restriction to those who could 
demonstrate a patrimonial loss might be a first step however this may still produce problems. 

Jamie is a young depute in the Procurator Fiscal Service. He prosecutes Billy, a well known 
criminal but the prosecution is unsuccessful. Billy complains that Jamie’s services were 
inadequate- had they been adequate the decision to prosecute would never have been taken. 
Billy claims he has incurred inconvenience and distress as well as financial loss as a result of 
the prosecution. Jamie is not employed by a firm but by the Crown. The new SLCC has power 
to make a finding against Jamie but not his employer because it is not a firm of solicitors so 
any award made will require to be paid by him. Even if he is completely vindicated he will 
have to pay the case fee of, we expect, around £500. He potentially might have been liable to 
pay up to £20,000 by way of compensation. 

This raises two issues whether decisions to prosecute should be open to review in this way 
and whether it is fair that Jamie is liable but his employer is not. 

In Wright v Farrell & others 2006 CSIH 7 the First Division of the Court of Session reviewed 
the law of liability of solicitors for the conduct of their cases. In the course of his opinion the 
Lord President said : 

“I have come to the view that, in the context of the administration of justice in Scotland, an 
immunity from suit can be justified. The immunity to which I refer is that in respect of the 
negligent conduct in court of a solicitor exercising a right of audience in the defence of an 
accused person. The effect of that immunity is to deny such a person, in the event of his 
sustaining loss as a result of such negligent conduct, the ability effectively to sue the solicitor 
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in civil proceedings for damages in compensation for that loss. In circumstances where, as I 
accept, a professional duty of care is owed by a solicitor to his client (including in the conduct 
of criminal proceedings in his defence), such an immunity is not lightly to be acknowledged. It 
involves the denial of the ordinary form of remedy for loss caused by a breach of such a duty. 
But if the public interest in the due administration of criminal justice is, as I believe it is, at risk 
of being materially impaired if such an immunity is not acknowledged, then the private interest 
in monetary compensation must yield to the interests of the administration of criminal justice, 
including its administration in the context of any appeal by that accused against a conviction 
arising out of the proceedings to which the complaint of negligent conduct relates. I have 
earlier endeavoured to identify the risks to which I refer. These relate both to the first instance 
proceedings themselves and to any subsequent proceedings, whether by appeal or 
otherwise. In particular, so far as regards the first of these, the difficulties facing a legal 
representative exercising rights of audience on the part of an accused person can readily, in 
my view, be underestimated. While it is, of course, true that the paramount duty is that owed 
to the court, the pressures brought to bear, or attempted to be so brought, on such a 
representative by the difficult or obdurate client can nonetheless be real and powerful. It is of 
the first importance that, while owing a duty to his client and fulfilling that duty, such a 
representative should nonetheless be assured that he has a status which will allow him or her 
fully and without qualification to observe the duties owed to the court and to the public 
generally in the administration of justice. So far as regards subsequent appellate proceedings, 
I have already noted the difficulties which can already occur in the court obtaining full and 
candid accounts of what has transpired in the lower court. Any exacerbation of such 
difficulties could lead only to impairment of the administration of justice…” 

That is in relation to civil actions brought by an accused against his own agent. That it is 
recently authoritatively said not to be in the public interest. Yet in the example given above 
Billy would have a right to complain not only regarding his own legal adviser but also about 
the solicitor who prosecuted him. There is we submit a greater public interest in the 
administration of justice than the rights of consumers to complain. There is no apparent 
consideration of that public interest in the Bill or in the consultation exercise prior to its 
introduction.  

Mary is a solicitor who acted for George in his divorce from Hazel. Proceedings have taken 
several years to draw to a conclusion and George refused to co-operate initially by initially 
concealing and then not disclosing all his assets and thereby sought to frustrate a fair division 
of the matrimonial property. Hazel complains that had Mary adequately advised her client at 
the outset much of the delay and expense in the action might have been avoided. 

In fact Mary did advise George in these terms at the outset. She refuses however to breach 
professional confidence and advises SLCC that this is her reason for refusing to respond to 
their requests. SLCC requisitions her files under s13.  She refuses and SLCC applies for a 
court order in terms of Schedule 2 

In Three Rivers District Council v Bank of England [No6] 2004 UKHL 48 the issue of 
professional legal privilege was discussed in relation to both advice and representation. Their 
Lordships were unanimous in upholding the professional legal privilege in robust terms  for 
example : 

“I would go so far as to state as a general principle that the process by which a client seeks 
and obtains his lawyer's assistance in the presentation of his case for the purposes of any 
formal inquiry—whether concerned with public law or private law issues, whether adversarial 
or inquisitorial in form, whether held in public or in private, whether or not directly affecting his 
rights or liabilities—attracts legal advice privilege. Such assistance to my mind clearly has the 
character of legal business. It is precisely the sort of professional service for which lawyers 
are ordinarily employed by virtue of their expertise and experience. Indeed, it falls squarely 
within Dr Johnson's description of a lawyer's function It is, moreover, a service which can only 
effectively be rendered if the client is candid and forthcoming as to the true facts of his case—
the very consideration which justifies the absolute character of legal advice privilege in the 
first place”. Lord Brown of Eaton under Heywood. 
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“The privilege belongs to the client, but it attaches both to what the client tells his lawyer and 
to what the lawyer advises his client to do. It is in the interests of the whole community that 
lawyers give their clients sound advice, accurate as to the law and sensible as to their 
conduct. The client may not always act upon that advice (which will sometimes place the 
lawyer in professional difficulty, but that is a separate matter) but there is always a chance 
that he will. And there is little or no chance of the client taking the right or sensible course if 
the lawyer's advice is inaccurate or unsound because the lawyer has been given an 
incomplete or inaccurate picture of the client's position.”  

Baroness Hale of Richmond 

“[T]he public interest justification for the privilege is the same today as it was 350 years ago: it 
does not change, or need to change, because it is rooted in an aspect of human nature which 
does not change either. If the advice given by lawyers is to be sound, their clients must make 
them aware of all the relevant circumstances of the problem. Clients will be reluctant to do so, 
however, unless they can be sure that what they say about any potentially damaging or 
embarrassing circumstances will not be revealed later. So it is settled that, in the absence of a 
waiver by the client, communications between clients and their lawyers for the purpose of 
obtaining legal advice must be kept confidential and cannot be made the subject of evidence. 
Of course, this means that, from time to time, a tribunal will be deprived of potentially useful 
evidence but the public interest in people being properly advised on matters of law is held to 
outweigh the competing public interest in making that evidence available”.

Lord Rodger of Earlsferry 

These fundamental constitutional and human rights questions are just not addressed in the 
Bill. Similar sentiments were expressed in the New Zealand case of Russell McVeagh 
McKenzie Bartleet & Co v Auckland District Law Society  which cam before the Privy Council 
on 19th May 2003. 

The importance of an independent legal profession with professional privilege was recently 
reaffirmed by the CCBE, the European Law Societies and Bar Councils Association. The 
CCBE resolution on Human Rights and the Rule of Law of November 2004 includes the 
following :

"In a state that observes the rule of law and grants its citizens access to justice, it is vital that 
there exists protection of confidences that a client has made to his or her lawyer as a trusted 
advisor. The status of the lawyer, like the status of the press, therefore is a yardstick by which 
to measure a free and democratic society which strives to follow the rule of law. The 
obligation to report to the government runs counter to the very essence of a lawyer. Not even 
the dictatorships in various countries of western and eastern Europe in the 20th century have 
turned lawyers into policemen for the government. 

A society that is based on human rights and the rule of law principle cannot be defended by 
putting these values out of effect. To do so only does the job of those who wish to destroy 
such a society".

It has to be accepted that the Scottish Legal Services Ombudsman has powers under existing 
legislation to require the production of files which are not restricted in the same way as the 
Law Society so that third party files could be obtained. We understand that the SLSO has 
under threat of such powers being used obtained files. We are firmly of the view that these 
powers would not stand up to judicial scrutiny in light of the Three Rivers and Russell 
McVeagh cases and that they are incompatible with ECHR. In our submission the new 
Commission should not have such powers. 

The breadth of powers to be conferred on the new Commission [in s13 and Schedule 2] of the 
Bill to demand and obtain papers without any qualification reflects powers the Law Society 
has under the existing legislation. Its functions are however somewhat different. It has a role 
in adjudication of individual complaints. It has no function in stepping in to take control of a 
practice when the practitioner becomes insolvent of has been or is reasonably suspected of 
misfeasance. The Law Society needs its powers to protect the public but the new 
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Commission does not need such broad powers for its more limited function. It appears that 
this is just a case of unthinking ‘copy over' from the existing law in the Bill. We would 
recommend that these powers are slimmed down so that they are commensurate with the 
complaints being determined by the new Commission. 

Inadequate provisions on inadequate professional services 

S34  of the Bill attempts a definition of Inadequate Professional Services. These are : 

'Professional services which are in any respect not of the quality which could reasonably be 
expected of a competent solicitor.' Separately the section also includes negligence as falling 
within the definition of inadequate professional services. 

We are already subject to complaints of inadequate professional services under existing 
legislation and basic definition has not changed. What has changed is the inclusion of 
negligence.  The contemporary test for professional negligence can be derived from Hunter v 
Hanley6 and is threefold: 

1. the claimant must establish that there is a usual professional practice 
2. the claimant must show that the person complained about has deviated from that 

standard and 
3. the claimant must show that no reasonable practitioner would have adopted that 

practice7.

While the inclusion of negligence claims may seem novel the degree of novelty may be 
limited. While the term professional negligence is widely used and may be quite emotive most 
claims brought by clients for 'negligence' could be brought either as contractual claims or as 
negligence claims. Where there is a contract for professional services there will be an implied 
term in the contract that the solicitor will utilise the standards of a reasonably competent 
professional in carrying out the instruction. Clearly in relation to third party claims the third 
party will only be able to claim on the basis of delict but where a claim is made by a client 
then they will have the option of suing in contract or delict8. The test is in effect the same. 
However this raises a number of issues.  

While some cases of negligence may be clear (for example allowing a claim to prescribe by 
failing to raise an action timeously) others may not ( for example, failing to pick up the 
existence of a servitude right of access acquired by prescriptive exercise alone). The new 
Commission does not seem well placed to determine what professional practice is and 
whether there has been a deviation from it and whether the deviation from accepted practice 
was appropriate. This has to be a concern. 

The second issue is what is the inter-relationship between the definition of inadequate 
professional services carried over from the current legislation and the new negligence ground. 
Does this give a complainer two bites of the cherry or are the two tests the same? 

The Law Society issued Guidelines on 29th January 1989 setting out its views as to what 
constituted inadequate professional services. These  are to consider whether the solicitor : 
 Has dealt with the matter with due expedition  
 Has displayed adequate knowledge of the relevant area of law 
 Has exercised an appropriate level of skill 
 Maintains appropriate systems 
 Has communicated effectively with his client and others 

It is not clear whether the new Commission will adopt these criteria or develop their own. The 
second and third have a degree of commonality with the negligence test without touching the 
necessary third limb whether no reasonably competent practitioner would have followed it. 

6 1955 SC 200 
7 see Rennie R Solicitors Negligence 1995 Butterworths/Law Society of Scotland para 2.07 
8 see Rennie R op. cit. para. 2.01 
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The others deal with issues which not about the services provided so much as they way in 
which those services are provided. The problem seems to occur from the use of the word 
'quality'.

'Quality' has a number of different meanings and this can lead to confusion.  

The Lada and the Rolls 

The Lada is mass produced. The machinery is old and the factory cannot make the cars with 
as close fitting panels as computerised, robotised western factories. They have a manual 
which specifies every detail of the car . This details the broad tolerances within which they 
work. Cars all comply with these easily achieved standards. 

The Rolls in hand built by craftsmen. The panel fit is exemplary and the hand finish is part of 
the appeal of the product, Rolls don't need a detailed manual because the craftsmen all know 
exactly what is expected of them. 

So which is the quality product? 
The Lada!  
It conforms to the standard set by the manufacturer and satisfies the legal definition of a 
quality system. 

The fourth of the Law Society Guidelines deals with this type of quality. 

The Sale of Goods Act 1981 s14 deals with goods being of satisfactory quality. This provides 
in relation to consumer goods that quality relates to : 
Fitness for purpose 
Appearance and finish 
Absence of minor defects 
Safety
Durability

This is more in tune with the intuitive aspects of quality and measured against these 
standards the Rolls is the quality product. Looking at the Law Society Guidelines the second 
and third relate to these notions of quality. 

In a restaurant at the end of a meal we may leave a tip. Why we do so is because of the 
quality of the service. We assess how speedy the service was, how attentive the staff were 
and whether the food met our expectations. In other words the manner in which the contract 
for services is provided is the important feature in assessing this quality of the service. 

Of the Law Society Guidelines the first and the fifth relate to this type of quality. 

Inadequate professional services therefore encompasses at least three different strands 
under the Law Society Guidelines to which a fourth with be added with negligence claims. 
Neither the current statute nor the Bill addresses what IPS is about and it is left to LSS 
guidelines. What we have is an inadequate provision which has to be explained unofficial 
guidelines which conflate a variety of ideas to which another is to be added. This is then given 
to the new Commission. While they have to take account of any award of damages made by 
a court [s8(3)(c)] no basis is stated for their own awards.  

There seems to be no reason why clear, straightforward provisions cannot be included in the 
legislation. This would assist the Commission, the profession and the public in knowing that 
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the nature of the complaint was. If the grounds were clear and there was broad consensus 
that they appropriate then all sides might go forward with confidence in the new regime. 

We consider that claims should be restricted to those who can demonstrate a duty of care 
was owed to them by the 'complainee' either in contract or delict and that the complainer has 
suffered a financial loss.  If the maximum award is to be £20,000 it should be capped at that 
figure with no second bite to the complainer to then raise court action for the same matter. 
The cap should be inclusive of any fees abated or to be refunded. 

We welcome the statement in s8(2)(d) that any award made should be inclusive of an amount 
for inconvenience and distress. A complainer should be able to complain where they have 
suffered inconvenience and distress, where the manner of provision of the services has been 
dilatory or otherwise inappropriate but that in such circumstances the amount awarded for 
such matters should not exceed £1000. This is the basis on which the FOS deals with 
inconvenience and distress payments. It seems to command support from all sides. Such a 
figure which could be subject to periodic review could usefully be inserted into the section. 

Supplementary submission 

Following the undertaking given by the Scottish Law Agents Society  when giving oral 
evidence to the Committee on 2nd May the Society  engaged with its membership to seek to 
provide an evidence base for the anecdotal evidence which was presented to the Committee 
in relation to access to Justice issues.  The Society now submits its results which it hopes 
assist the Committee in its deliberations. 

Methodology 

Given the very tight timescale on which to submit a response to Justice 2 Committee, the 
Society devised a short questionnaire and circulated this, along with copies of the evidence 
already submitted by the Society to the Committee, to ensure than responses were informed 
by accurate information regarding the Bill.  300 questionnaires were sent out by post and e-
mail. Two areas formed the primary focus, Fife and Tayside which offered a mix of rural 
areas, areas of urban deprivation as well as more prosperous areas. A further smaller scale 
sample was taken from the Glasgow area.  

A copy of the questionnaire is attached at appendix one and includes questions which were 
designed to elicit quick responses as well as some open questions.  A total of 98 responses 
have been received and the results of  those responses are discussed below.  The level of 
response is considered to be good and better than many similar surveys. It may argued that 
there is a bias of self interest in the returns however that is equally true of any survey of this 
type. In our view the returns portray present sentiment accurately. 

Some of the free text comments indicate a very low level of morale within the profession. 
Some examples might indicate these sentiments:- 

' I have been complaints partner now for 5 years. 95% of all complaints are without 
foundation. If this bill becomes law I feel it is time to retire.' 

'It seems that the Scottish Parliament gives foxes more rights than solicitors' 

I am a solicitor aged 33 and wonder if I should retrain now as a teacher as  I don't see a 
future in the profession by the time I am 40.' 

'I am a sole practitioner and when this Bill becomes law I will cease taking on business with a 
view to retiring.' 

' I presently employ 6 staff but in future I will choose my clients carefully. Downsizing is better 
than dealing with complaints.'
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These are hardly the comments one might expect from a profession looking confidently to the 
future and does not augur well for the future provision of legal services in Scotland.  

Would case fees impact on the type of work you are prepared to undertake? 

Yes  94%   
No    6% 

It is very clear that the profession is very concerned about the impact of the Bill and is 
prepared to take a serious and considered view of the areas of work in which practice is 
currently undertaken and those which it intends t undertake in the future. Rural practices 
which tend to be smaller often require to undertake a variety of work to be financially viable. 
Larger firms and those in larger population centres offer solicitors the opportunity to specialise 
in a way which many rural practices either cannot or do not.

If so would you consider withdrawing from certain types of work? 

Yes  97% 
No   3% 

It again seems very clear that many practices are prepared to review and discard certain 
areas of practice which is perceived as risky, bothersome or unprofitable or a combination of 
them.

If yes, which types of work? 
(a) Civil Legally aided work?     73%   
(b) Matrimonial, even if privately funded?   56% 
(c) Residential conveyancing?    33% 
(d) Other  [significantly > 100% where several types named] 
(e) Please specify 

Some completed more than one category in the 'other' category giving rise to a very high 
figure which is not particularly helpful.. Many gave more than one other type of work or set of 
circumstances. The responses to (d) and (e) therefore do not contribute meaningful figures 
but are discussed below in more depth but without any percentages attached. It is clear that 
civil legal aid work is being reconsidered by many practitioners. This may form a 
comparatively small proportion of business for a rural practice and may be carried on through 
some sense of duty to the local community. The reasons appear to be quite complex for 
reviewing this work and are the result of interaction between the low level of fees and the 
types of work undertaken where clients are distressed or vulnerable. 

How quickly would you withdraw from undertaking such work ? 
(a) on passage of Bill      46% 
(b) immediately on receipt of first complaint  15% 
(c) within 3 months of first complaint      9% 
(d) within 1 year of first complaint       7% 
(e) not sure       23% 

If no can you say why?    
No replies 

It seems likely that the results of the coming into force of the proposed legislation will be 
quickly felt in relation to areas such as civil legal aid and the withdrawal of advice giving 
whether funded by Advice and Assistance or done pro bono.

 Third Party complaints 
(i) were you aware that third parties would have the right to complain? Yes : 70% 

  No: 30%  
(ii) Do you agree with this?
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Yes 3%; 
 No 92% ( 5% expressed no opinion) 
The proportion of those opposed to 3rd party complaints was high with only 2 
respondents in private practice accepting that this was appropriate. One 
comment received which was echoed by others was : 
'I don't go out of my way to ensure that my client's opponent is satisfied with my 
performance in a case.' 
Another stated concerns that when defending an accused on a criminal charge  
'What happens if I challenge the honesty or integrity of a Crown witness and he 
complains against me - I am doing my job why should that involve me in a fee 
which makes what I do unprofitable?' 
It appears that there are considerable issues in relation to whether 3rd party 
complaints are in the interests of justice in many cases. While case fees and the 
composition of the new Commission have received considerable attention the 
questions relating to logic of third party complaints is very clearly of significant 
concern to the profession as well as problems of client confidentiality associated 
therewith. 

(iii) Public sector/in-house only : would third party complaints have an effect on 
your willingness/ability to continue with the job?  ( 4 returns were from in-
house/public sector solicitors who all said it would impact on their work ). 

(iv) If so please explain why? 

“I would need to ask my employer to acquire insurance to cover the risks for me. I 
don’t know what the reaction would be”. [In-house] 

“We deal with the public in purchases and sales. They may see it as open season 
when anything goes wrong. Will the Council reimburse me?” [Local Authority] 

“ As a depute PF I would no longer be prepared to go to court where someone 
else had prepared the case and there were failures in that process. Why should I 
face a claim for someone else?” [Procurator Fiscal’s Office] 

This suggests there is a degree of uncertainty in the in-house/public sector as to the operation 
of the proposals in the Bill and that where complaints are made in those situations the costs 
of compliance will fall on the public purse rather than employed solicitors. The new 
Commission may also require to enter into a protocol with the Public Services Ombudsman 
Service where a complainer has an overlapping right of complaint. 

Q3 other comments? 

This produced a large number of responses which cannot be summarised into a single 
category.  In many cases this amplified answers given to earlier questions regarding 
categories of business and clients . This is discussed below. 

There were a variety of themes which recurred. Some related to the types of work. Others 
related to the remuneration for that work and others related to the types of client who may be 
avoided.

Types of client where work may no longer be taken on : 

‘cases where client has unreasonably high expectations’ 
‘clients with mental health issues’ 
‘clients who do not fully understand their own problems’ 
‘demanding clients with unduly high expectations’ 
‘cases where client too emotionally involved’ 
‘any client who says he was dissatisfied with his previous solicitor’ 
‘the highly vulnerable client’ 
‘those with mental health problems and/or troublesome/belligerent’ 
‘the type of client who presents as a problem’ 
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‘any potential client who has a history of complaints against a solicitor- not worth the risk’ 
‘clients with mental health difficulties’ 
‘anyone potentially awkward or troublesome – not worth the risk’ 
‘awkward clients’ 
‘make judgments on clients – restrictive – even where obvious urgent need’ 
‘any case where client’s expectations on timescales unreasonable’ 
‘ I am going to be very selective in taking on new clients’ 
‘we won’t even take on a client if the opponent is a known complainer’

There is a clear theme coming through responses that clients who have hitherto been offered 
services are going to find it harder to obtain representation. This will include those with mental 
health problems. It is also clear that getting advice regarding dissatisfaction with a former 
solicitor will be harder to obtain. The traditions of service to the community are balanced 
against the commercial perception of risk in such situations. There seems to be no confidence 
that a frivolous and vexatious test will weed out complaints from perceived problem clients 

Types of work which are seen as not remunerative and won’t be undertaken as risk 
reward ratio unattractive : 

‘Consumer advice, minor matters,…there is no CAB in this country town’ 
‘any work for a moderate fee – even if the fee is £500 the profit on that might be £150 ‘ 
‘ any work where the fee is less than £500- far less likely to take that on now’ 
any work where the fee is less than £500/600 won’t be worth the risk’ 
‘legal advice and assistance where you get paid £85’ 
‘criminal legal aid – client may complain where convicted – not worth it’ 
‘criminal- if your client complains’ 
‘matrimonial work where a settlement cannot be negotiated’ 
‘work where the fee is low’ 
‘neighbour disputes’ 
‘summary criminal work where the accused has mental health issues’ 
‘any business where commodity pricing applies – remortgages’ 
‘anything complex  which needs a lot of explaining to the client’ 
‘any legal advice and assistance work’ 
‘criminal legal aid’ 
‘employment advice’ 
‘any legally aided work’ 
‘all advice and assistance work’ 
‘wills’ 
neighbour disputes, criminal cases where accused has mental health issues’ 
‘work for local charities presently undertaken pro bono’ 
‘consumer debt issues’ 
‘employment law’ 
neighbour title dispute problems’ 
‘advice re debt’ 
‘15 years ago there were 3 firms in this town, now I am the only solicitor. I can’t afford to take 
on minor matters any more’ 
‘all criminal and civil legal aid is marginal- we are going to withdraw’

There are recurrent themes of matters which are of importance to the client but are perceived 
as small matters. Many have access to justice issues associated with them regarding legal 
advice and assistance being unprofitable and the risk associated being perceived as too 
great.
Types of work which are perceived as attracting complaints : 

‘Consumer advice’ 
‘Civil litigation’ 
‘Debt recovery work – debtors will complain when diligence is effected’ 
‘divorce work’ 
‘objections to planning applications’  
‘title disputes’ 
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‘title/neighbour disputes’ 
‘criminal legal aid’ 
‘any civil legal advice and assistance work’ 
‘landlord/tenant disputes’ 
‘lease disputes’ 
‘criminal work’ 
‘tenancy agreements’ 
‘neighbour disputes’ 
‘employment disputes’ 
‘criminal’ 
‘matrimonial’ 
‘employment’
‘employment’
‘crime and employment’ 
‘debt issues’ 
‘criminal and employment’ 
‘residential conveyancing’ 
‘debt issues’ 
consumer debt issues’ 
‘employment issues’ 
‘title problems’ 

The range of problems is what might have been anticipated as reflecting the workload of 
general practitioners. Perhaps the only surprise is the frequency with which employment law 
is mentioned. This may be due the specialist nature of employment law which may not be fully 
appreciated by generalist practitioners resulting in problems. Again the types of areas raise 
access to justice issues where alternative sources of advice may be difficult to find in rural 
areas. 

Appendix 1 

THE SCOTTISH PARLIAMENT – JUSTICE 2 COMMITTEE
LEGAL PROFESSION AND LEGAL AID (SCOTLAND) BILL 

QUESTIONNAIRE TO ALL DUNDEE AREA SOLICITORS, WHETHER MEMBERS OF THE 
SCOTTISH LAW AGENTS SOCIETY OR OTHERWISE 

NAME: …………………………………………….. 

FIRM: ………………………………………………. 

ADDRESS: …………………………………………. 

……………………………………………………….. 

………………………………………………………...

NB. YOU CAN COMPLETE THE QUESTIONNAIRE ANONYMOUSLY, IF YOU WISH. 

Question 1

Case fees (please refer to pages 5-6 of the Special Gazette) 
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If case fees are levied against you should a complaint be lodged against you, even if you are 
vindicated at the end of the investigation, would this have an effect on the type of work which 
you would be prepared to undertake on behalf of your clients? 

If yes:- 

(i) Would you consider withdrawing from undertaking certain types of work completely?  

(ii) If yes, could you please specify whether any of the following types of work would be 
affected:-

(a) Civil Legal Aid       YES/NO 
(b) Matrimonial, even if privately funded    YES/NO 
(c) Residential conveyancing      YES/NO 

(d) Any other type of work, please specify …………………………………… 

………………………………………………………………………………………. 

………………………………………………………………………………………. 

(iii) How quickly do you believe you would withdraw from undertaking such work?  

Please tick 

(a) Immediately on the passing of the Bill?    ………. 

(b) Immediately on receipt of your first complaint?   ………. 

(c) Within three months of your first complaint?   ………. 

(d) Within one year of your first complaint?    ………. 

(e) Not sure.       ………. 

If no (i.e., the levy of case fees would not affect your undertaking the same types of 
work as 

now), could you please specify why …………………………………………………………….. 

…………………………………………………………………………………………………… 

…………………………………………………………………………………………………… 

……………………………………………………………………………………………………. 

Question 2
Third Party Complaints (please refer to pages 8-9 of the Special Gazette) 
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1. If the Bill is passed in its current form, did you know that third parties would 
have the right to complain against a Solicitor even when there is no financial 
loss?

          YES/NO 

2. Is this proposed legislative amendment something with which you would agree? 

        YES/NO 

3. For those public sector/in-house Solicitors only , please specify whether the potential 
to have third party complaints lodged against you would have an effect on your 
willingness/ability to continue with your current job? 

        YES/NO 

If yes, in what way would your willingness/ability to continue to do your job be affected or 
compromised?  

……………………………………………………………………………………………………… 

……………………………………………………………………………………………………… 

………………………………………………………………………………………………………. 

If no, why? 

………………………………………………………………………………………………………. 

………………………………………………………………………………………………………. 

……………………………………………………………………………………………………… 

Question 3 

Do you have anything else which you would wish to add to this Questionnaire?  If so, 
please advise. 

Submission from SCOLAG 

Introduction  

The purpose of any modern justice system in an open and democratic society should be to 
provide equal access to justice and just treatment to all. SCOLAG believes that there are 
certain key principles which underlay all aspects of such a justice system. These key 
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principles are: transparency; impartiality; accessibility; accountability; consistency; fairness; 
and sustainability.  

These principles should apply to those who use any part of the system or who might need to 
use it, and to those who form any part of any such system. These principles should therefore 
apply to the regulation of those who provide legal services and to the funding of legal 
services.  

Summary of Evidence Submission  

For over twenty years SCOLAG has supported reform of the handling of complaints against 
the legal profession. Although SCOLAG’s own proposals have not been accepted as the 
model for the Bill, we also recognise that there are quite a lot of people who think that one 
cannot hope for success in a complaint about lawyers to the Law Society of Scotland, and 
they vocalise this view and their complaints to others. If an independent Commission provided 
a user-friendly, sympathetic ear for people who have real or imagined cause for complaint 
then this might help address those views. We regret that the present Bill does not, in our view, 
provide for a better alternative for a number of reasons which are discussed more fully below. 
The main criticisms of this Bill are:  

o The proposals will not satisfy those who don’t trust a person or firm that they  
believe provided an inadequate service and therefore don’t want to be forced  
to attempt settlement with that person or firm, but the proposals will lead to a  
more expensive system of regulation whose costs will fall hardest on rural  
solicitors, those practitioners who do mainly or wholly legal aid work and law  
centres. The proposals will discourage pro bono work for people who have  
difficulty getting access to legal services, and could well reduce access to legal  
services for some people.  

o  We do not believe that, after experiencing the procedures set out in the Bill,  
that the most persistent critics of the current complaints system will accept that  
the Commission is independent and impartial. We do not believe that the  
Commission would satisfy the tests for being an independent and impartial  
tribunal. Complainers and practitioners ought to have a right of appeal to a  
court in order to make the procedures ECHR compliant.  

o  It is not fair that a practitioner will have to pay a complaints levy where the  
Commission ultimately investigate a complaint and either finds that a  
complainer has been unreasonable in not accepting either a proposed  
settlement from the practitioner or the outcome of mediation, or where the  
Commission determines that in fact the complaint is unfounded.  

o  The proposals fail to recognise distinctions between different types of legal  
services and the differential impact of the proposals in these different areas.  

O Complainers alleging professional negligence may be required to pursue two  
different routes to recover compensation. Where the outcomes differ, this will  
undermine the credibility of the Commission in the eyes of at least one side or  
the other.

O The policy of the legislation in creating a system whereby non-legally  
qualified advisers can provide advice and assistance, we are concerned about  
the piecemeal way in which this is being done. Some points of detail do  
require clarification.  

LEGAL PROFESSION

Summary of SCOLAG Response to Consultation Exercise on Reforming  
Complaints Handling  
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In support of the principles stated above SCOLAG proposed that the office of Legal Services 
Ombudsman be abolished and replaced with a new independent supervisory body whose 
main function would be to exercise a continuous regulatory role over the professional bodies’ 
complaints handling systems. This body would oversee the manner in which the Law Society 
of Scotland and the Faculty of Advocates dealt with complaints concerning inadequate 
professional service, professional misconduct and professional negligence. We 
recommended that the regulatory supervising body had the power to either order re-
investigation or to make its own decision where there was dis-satisfaction about a decision, 
including any decision as to the amount of compensation (if any) which the professional body 
might order should be paid as a consequence of a complaint. We proposed that the 
regulatory supervising body ought to have power to direct the professions as regards 
particular steps they need to put in place to ensure a proper handling of complaints by them in 
the first place, and that this should be accompanied by a power to enforce that decision and 
even to fine the professional bodies for non-compliance. We also noted that individual 
members of the profession can themselves be considerably inconvenienced by delays on the 
part of the professional bodies and that they currently have no rights of redress. We agreed 
that compensation should be available for actual loss and also for inconvenience and 
distress. We also agreed that levels of compensation should be increased, but saw no reason 
why the increased level of compensation should be limited to £5,000 as the Consultation 
proposed. We suggested that there should be no pre-set limit which would need to be 
constantly kept under review, and which might be wholly inadequate in a particular (and 
hopefully rare) set of circumstances. On the basis that, for example, a doctor would not 
expect his professional competence to be judged principally by a panel of lay persons, it 
would not be appropriate for lay persons to be involved in determining the professional 
competence of the profession. We therefore recommended that the chair of the supervisory 
body should be either legally-qualified or otherwise be a suitably-qualified person (in the same 
way that a Company Secretary – who is usually a qualified lawyer or accountant, but does not 
necessarily have to be so, if they have other suitable, similar experience). We recommended 
that the remaining members consists of even numbers of Lay Members who are appointed to 
represent Consumer Interests – and manifestly be seen to do so – alongside an even number 
of members with relevant professional experience.  

Comments on Proposals in Part 1  

SCOLAG welcomes and supports the principle of a Scottish Legal Complaints Commission. It 
also supports the principle of increased levels of compensation payable to persons for losses 
caused by lawyers.  

The main thrust of the Bill’s proposals do however differ from SCOLAG’s own suggestions in 
several material respects, and we believe that there are a number of potential problems which 
arise from the particular proposals in the Bill. The following paragraphs summarise those 
concerns.  

a) The proposals in the Bill are likely to be perceived as bureaucratic and expensive. 
Clients who feel they have been badly served will not want to go back to a person or firm they 
do not trust in order to attempt to reach a settlement. They will likely want to go to the 
complaints body directly at the earliest opportunity. The procedures set out in the Bill will 
result in increased overall costs to individual members of the professions. The reason for this 
follows from the way that the bill splits complaints into “service complaints” and “conduct 
complaints” (following an existing distinction made by The Law Society of Scotland) and then 
sets out a series of procedures to determine what type of complaint it is, initial screening 
systems for returning complaints to practitioners or involving non-binding mediation followed 
by the investigation and determination of service complaints by the Commission whilst at the 
same time The Law Society of Scotland and the Faculty of Advocates investigate and 
determine conduct complaints. In our view the Bill’s proposals are bound to increase the 
overall costs of the complaints procedures. This is because it will require more paid persons 
to fulfil the functions of the Commission than are currently employed by the two professional 
bodies between them at the moment due to the fact that a number of people within the 
profession give their time and services without charge and because the Bill’s “screening” 
procedures are more bureaucratic than those currently operated by the professions.  
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b) Those increased costs will be seen as particularly significant by rural solicitors who 
tend to be smaller in size and who don’t have access to as large a client base, those whose 
main income is through legal aid work, and advocates, who collectively attract a significantly 
lower percentage of service complaints compared to solicitors. It is also our experience that 
solicitors and advocates working in social welfare law areas are more likely to be the object of 
complaints than those working in many other areas of the law, although many of these 
complaints are eventually determined to be unfounded. The additional levy on those who are 
made the object of a services complaint will therefore give rise to a further financial burden 
which will have a greater impact on those doing legal aid work.  

c) We would be concerned that the increased costs would act as a disincentive to carry 
out certain types of work. In combination with other aspects of the Bill we believe that this will 
amount to a further disincentive to doing legal aid work at a time when the number of 
solicitors firms doing such work continues to fall.  

d) We would also be concerned that the overall increased financial costs, and the risk 
associated with doing certain types of work, will lead to a reduction in solicitors and advocates 
doing “pro bono” work. This work is done on behalf of people who have experienced problems 
getting access to legal services. We would also be concerned that advocates, who are 
presently under a professional obligation to operate a “cab-rank rule” (which prevents them 
from selecting clients) will either seek ways of evading that obligation in order to avoid 
“difficult” clients, or that obligation might be removed so that they have the same right to 
select a client as a solicitor does.  

e) Clause 3 makes provision for complaints which are made prematurely and in Clause 
6 for the Commission to refer the complaint back to the practitioner to achieve settlement. It 
does not appear to us that this recognises the different circumstances in which lawyers 
operate, in particular court practitioners. It is also hard to see how this will apply in relation to 
advocates, especially since they are not directly instructed by their client and receive their 
instructions and information through solicitors.  

f) We note that a “service complaint” is defined as relating to an inadequate 
professional service and that the range of such complaints would therefore include allegations 
of professional negligence as well as less serious complaints. The Law Society of Scotland at 
present does not investigate claims which it considers are negligence claims. It will consider 
complaints about bad advice. In our view this distinction should be preserved and the 
Commission should be required in the legislation to take the same course so that poor quality 
service amounting to less than a claim of professional negligence would be dealt with by the 
Commission. It appears to us that determinations as to professional negligence which affects 
the regulation of professional services will ultimately be made by non-professional persons 
who form the commission staff or the majority of the Commission or any of its committees. 
Although we recognise that the thrust of the Bill’s proposals are intended to increase 
“consumer confidence” in the regulation of the legal professions by having a majority of non-
legal members on the Commission, we do not consider that to be appropriate as a matter of 
principle in so far as determining questions of professional negligence is concerned. We 
consider that both the lawyer and the complainer will find reason to question the judgment 
which is being exercised. Where a complainer requires to go to court to recover the full extent 
of their loss the court could reach a different conclusion as to the existence of negligence. 
This could only undermine the overall credibility of the Commission if that happened.  

g) The obligation on the Commission to investigate complaints where a practitioner has 
made a sufficient attempt to achieve a negotiated settlement (but by implication this effort is 
spurned by the complainer) will do nothing to encourage local resolution of complaints as 
there will be little incentive on a complainer to accept settlement. It might also be regarded as 
putting unfair pressure on legal practitioners to agree to settle unmeritorious claims rather 
than be faced with a further levy as well as the time and aggravation caused by such a claim. 
The making of a complaint is cost free and risk free for a complainer. We do not object to that, 
but it does not seem to us to be fair that a practitioner will have to pay a complaints levy 
where the Commission ultimately investigate a complaint and either finds that a complainer 
has been unreasonable in not accepting a proposed settlement from the practitioner, the 
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outcome of mediation, or where the Commission determines that in fact the complaint is 
unfounded. In our view a complaints levy should only be made where a complaint is upheld 
and the practitioner has been found to have failed to make a reasonable effort in all the 
circumstances to have resolved the subject matter of the complaint. The question of whether 
a complaints levy should be made is a matter which the practitioner should be entitled to 
make representations about, and to have the right to appeal against if the representations are 
unsuccessful.  

h) The Bill refers to mediation in Clauses 6, 7 and 11. The purpose of mediation is quite 
different from seeking arbitration or a judicial resolution of a complaint. Mediation invariably 
involves some willingness on both sides to compromise. The outcome of the mediation is 
determined not by the mediator but by the parties willingness to resolve their issues. Although 
parties to mediation may withdraw from the process before an outcome is achieved, the usual 
intention is that once an outcome is achieved that result should be binding on both parties. 
There would seem to be little incentive on a complainer or a practitioner to accept the 
outcome of a mediation exercise if a result is achieved which is not binding on the 
participants. Any practitioner who considered a complaint to be unfounded has little incentive 
to participate in a non-binding mediation where, regardless of the outcome, the practitioner is 
required to pay a complaint’s levy.  

i) In our view the Commission would not generally be considered to be an independent 
an impartial tribunal that satisfied the requirements of Article 6 of the European Convention on 
Human Rights. The reasons for this relate to the cumulative effect of the power of Ministers to 
appoint members of the Commission, the absence of any specified minimum or fixed period 
of appointment, the power of the Ministers to appoint the Commission’s Chief Executive, the 
power of Ministers to amend the Commission’s duties and powers, and the power of Minister 
to give the Commission directions as to the exercise of its functions. The involvement of the 
Commission as mediator would give rise to a further reason why it would not satisfy the test of 
being independent or impartial. We believe that the Commission would no longer be trusted to 
act fairly and independently where it has acted as a mediator in service complaints, and was 
then required to determine the complaint because the mediation is either discontinued or its 
outcome is not accepted by both the complainer and the practitioner. The Policy 
Memorandum accompanying the Bill suggests that any reason for believing that if there were 
to be a lack of impartiality or other flaw in any general sense this would not be treated as 
fundamental because of the possibility of judicially review of the Commission. In our view 
however that analysis is flawed because it fails to recognise the distinction between an 
administrative function and a judicial function. A dispute between a lawyer and a client as to 
the competence of a professional service, with a power given to the Commission to determine 
the professional competence of the person complained about, and also to make a 
determination that an enforceable award of compensation for loss is to be paid, involves a 
determination of rights and obligations which is judicial in nature and not merely an 
administrative matter. The Commission would be seen as exercising the functions of a court 
determining the merits of a litigation dispute, but it would not be considered to satisfy the 
requirements for independence or impartiality. It is a requirement of Article 6 that the final 
arbiter on the merits of such a dispute is Article 6 compliant. A judicial review will not provide 
a right of access to a court to determine the merits of the dispute.  

j) In our view the members of the Commission should not be appointed by the Scottish 
Ministers but should instead be appointed by the Judicial Appointments Board. We do not 
understand why there is a difference in treatment in the Bill between the right of advisers to 
obtain access to the court by way of appeal whilst there is no right of appeal available for 
legal practitioners. It is our view that it in order for the legislative scheme envisaged by the Bill 
to be ECHR compliant it will be necessary to provide a right of appeal to the courts from a 
decision of the Commission. Even if our views on this are not ultimately accepted we consider 
that where the Commission has acted as mediator it will be necessary to provide a right of 
appeal to the courts in order to ensure that the legislative scheme is ECHR compliant, or 
alternatively that the power of the Commission to act as mediator will require to be removed 
from the Bill.
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k) In order to satisfy Article 6, ECHR the Commission should be required to give 
reasons for its determinations and decisions. This is not presently part of the Bill. Whether the 
procedural requirements of Article 6 of the ECHR will be satisfied in terms of providing a 
“public hearing” with a right of all parties to see and comment on evidence will require to be 
dealt with in the Commission’s procedural rules which are not detailed in the Bill itself and are 
to be left to the Commission to determine.  

l) We believe that where a person has suffered actual loss then they should receive 
adequate levels of compensation in respect of such loss. In line with existing law regarding 
damages for breach of contract which give rise to “inconvenience or distress” we believe that 
it would be appropriate for only limited modest awards of compensation to be payable as a 
consequence of this. We would not expect the Commission to order compensation in respect 
of inconvenience or distress on any basis other than existing principles of Scots law 
concerning damages for loss and inconvenience as a result of a breach of contract. We would 
be concerned that Clauses 8(2)(d) and 16(2)(e) as presently drafted could encourage 
complainers to believe that significant sums of compensation might be paid as a result of 
alleged “inconvenience or distress” where no real loss has been suffered. Such awards would 
be equivalent to exemplary damages awards in England. Such awards are not available in 
Scotland, and we note that in Watkins v Home Secretary, [2006] 2 WLR 807 the House of 
Lords said that it would not be right in English law to develop the law of tort in cases of 
misfeasance of public office to award exemplary damages solely as an instrument of 
punishment in cases where there was no material damage to compensate.  

m) The issue as to payment of compensation raises five other points which we believe 
require to be considered. Firstly, we are concerned that Clause 10(2) only provides that 
compensation directed to be paid under Section 8(2)(d) “may” be taken into account. In our 
view where such a direction has been given then the court would be required to take that into 
account in the computation of damages in order to avoid a person recovering more than the 
loss suffered. The word “may” in Clause 10(2) ought to be replaced with “shall”. Secondly, in 
our response to the Consultation we had recommended that there be no limit on the amount 
of compensation to be paid. This was proposed on the basis that it was the professional body 
which assessed the complaint and determined whether there had been professional 
negligence at all. The absence of a limit would mean that a complainer would not have to go 
through two processes in order to recover the full level of damages. A weakness of the 
proposals in the current Bill is that two different processes might well be required where a loss 
exceeds £20,000. In our view it would be better for the complainer as well as the practitioner if 
any loss could be determined in a single process. Thirdly, as already noted the lack of 
practical professional knowledge and experience of those exercising that judgement means 
that the correctness of the decision exercised will be questioned. Fourthly, the payment of 
compensation for inadequate professional service amounting to professional negligence 
applies just as much to court practitioners as it does to all other lawyers. This cuts across the 
existing position as regards immunity for claims for damages arising from the conduct of court 
proceedings. This is an area recently considered by the courts in so far as the conduct of 
criminal proceedings in Wright v Paton Farrell, 2006 SLT 269. The public interest reasons for 
this were discussed by the court – not undermining criminal convictions through indirect 
challenge, the avoidance of protracted trials caused by lawyers defending themselves from 
future complaints, the risk of impairing the proper administration of justice in “Anderson” 
appeals and similarly impairing the work of the Scottish Criminal Cases Review Commission. 
Fifthly, we do not consider that it would be fair if claims for compensation for professional 
negligence which came to be determined by the Commission were not covered by the 
insurance cover applicable to existing court claims. We do not know what the actual position 
is in respect of this matter, but we would hope that the point was properly considered as part 
of the overall consideration of the Bill’s proposals. Despite the populist tabloid view that all 
lawyers are “top lawyers” with high earnings, the reality is quite different. The absence of 
insurance cover would have its biggest impact on small firms of solicitors, single practitioners, 
law centres and many advocates.  

n) Clause 8(3)(d) seems to be an unusual provision. It is hard to envisage the 
circumstances in which a “prior direction” to pay compensation under Section 8(2)(d) might 
arise when making a decision as to what steps to order under Clause 8(2).  
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o) Clause 15(4)(b) provides that the Commission must not investigate a handling 
complaint “made after the expiry of 6 months after such date as the Scottish Minister may 
specify by order”. Paragraph 32 of the Explanatory Notes would suggest that this is the date 
on which the professional organisation determined the conduct complaint. We don’t see why 
Clause 15(4)(b) simply doesn’t state that in those terms.  

p) Clause 29 provides for monitoring by the Commission of the Guarantee Fund and the 
professional indemnity arrangements. We see no good reason for these provisions as we are 
not aware of any deficiency or problem which has been identified to justify an additional level 
of regulation.  

LEGAL AID

Summary of SCOLAG Response to Consultation Exercise on Publicly Funded  
Legal Assistance  

SCOLAG supported the proposal that there was public funding of non-legally qualified 
advisers provided that there is proper quality assurance built into the delivery of these 
services. We also suggested that it will be necessary to carry out further community based 
research to achieve a more informed assessment of what unmet legal need might exist in 
different parts of the country and what problems are faced by those who do not, for many and 
varied reasons, make use of the existing provision of services. Without that information it will 
not be possible to identify what services are needed in Shetland or what might be required in 
Leith. This however also led us to query what the overall intended strategy was in seeking to 
fulfil the underlying aims and principles of a PFLA service. We believe that it is essential that 
there is a commitment to a Scottish wide provision of community based law centres which 
have management committees drawn from the locality they are based in. We also believe that 
there needs to be wider public involvement in the managing board of the proposed National 
Co-ordinating Body than currently exists in the case of the Scottish Legal Aid Board.  

Comments on Proposals in Part 4  
We support the proposals set out in Clause 44 of the Bill.  

Whilst we support in general the policy of the legislation in creating a system whereby non-
legally qualified advisers can provide advice and assistance, we are concerned about the 
piecemeal way in which this is being done. We will have to wait to see whether the Scottish 
Legal Aid Board are able to deliver the appropriate level of quality assurance.  

We would have wanted to see a more thorough going assessment of what was needed in the 
way of public funding of legal services in order to ensure delivery of increased access to 
justice throughout the whole country. The putting together of this proposal with the measures 
in Part 1 of the Bill highlights the different levels of supervision and costs between lawyers 
and non-lawyers in the provision of legal advice. We are concerned that an unintended 
consequence of the Bill will be to further discourage solicitors from doing social welfare law 
type cases. English experience shows that there is a beneficial difference of outcome for the 
client when lawyers are involved compared to when non-qualified advisers are used. We are 
concerned that without a thorough assessment of what is needed the funding of registered 
advisers will end up undermining access to justice through this type of work being undertaken 
almost entirely by registered advisers. We are concerned that there already exists a serious 
shortfall in access to legal advice services. We dislike the use of terms such as “Cinderella 
services” and “legal aid deserts” as being too simplistic and emotive. What is proposed is fine 
in so far as it goes, it’s just that what is proposed does not go very far in addressing actual 
needs.  

In our view there are problems in understanding how aspects of the Bill as currently drafted 
fits in with existing employment legislation. The Bill does not give clear guidance on whether 
the new professional profile of the "registered adviser" will be able to issue and advise on 
compromise agreements in the context of employment disputes [as per Section 203 of the 
Employment Rights Act, for example]. It would be desirable to see a clarification of the 
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interaction between the definition of the "registered adviser" as per Section 45 of the Bill and 
the definition of "the relevant independent adviser" as per Section 203 Employment Rights 
Act 1996 and amendments (3A)(d). An indication of principle on whether the new professional 
profile will be able to draft and advise on compromise agreements without being in breach of 
ERA would be desirable. Furthermore, a registered adviser who in fact receives a financial 
payment from a client would presently be prohibited from being a relevant independent 
adviser under the 1996 Act.  

The Bill as currently drafted does not offer clear guidance on whether Legal Aid for assistance 
by way or representation (ABWOR) [and not just "advice and assistance"] would extend to the 
new profile of the "registered adviser" or not. The registered adviser may recoup fees for "oral 
or written advice" but no unequivocal statement of whether he or she might recoup outlays for 
assistance by way of representation. Clause 45(5) suggests amendments to the 1986 Act. 
The position set out by these amendments is unclear. If it is intended that ABWOR as defined 
by Section 6(1) of the 1986 Act means AWBOR provided by a register adviser it should state 
it clearly. As the Bill is currently drafted we know that ABWOR as defined by Section 6 (1) of 
the 1986 Act as meaning at least "advice and assistance" by a registered adviser. Does it 
also mean ABWOR by a "registered adviser"?  
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Legal Profession and Legal Aid 
(Scotland) Bill: Stage 1 

14:04
The Convener: Agenda item 2 is our second 

evidence session on the Legal Profession and 
Legal Aid (Scotland) Bill. There are three panels of 
witnesses. 

Panel 1 is from the Law Society of Scotland. I 
welcome Caroline Flanagan, who is the president 
of the society; Douglas Mill, who is its chief 
executive; Michael Clancy, who is director of its 
law reform committee; Philip Yelland, who is 
director of its client relations office; Oliver Adair, 
who is convener of its legal aid solicitors 
committee; and Anne Hastie, who is a non-solicitor 
member of one of the society’s client relations 
committees. It would be helpful if one member of 
the panel spoke on behalf of the society and 
brought in others to speak as required. Further to 
the submission that the society has already given 
the committee, are there any new comments that 
someone would like to make briefly? 

Caroline Flanagan (Law Society of Scotland): 
First of all, thank you for introducing us all. I am 
conscious of the fact that we have brought quite a 
large team, but we thought that it was important 
for you to have the benefit of the expertise of the 
various people who are here. I know that you do 
not want a long opening address, but I would like 
to mention one of the things that we want to stress 
today: we believe in the policy behind the bill that 
there should be an independent commission to 
deal with service complaints. There has been a lot 
of comment in the media, and I would not like the 
committee to get the impression that we have 
moved back from where we said we were last 
year. We think that there should be a commission, 
but we do not think that it should deal with conduct 
issues, other than those to do with handling 
complaints. We do not think that it should deal with 
negligence or that it should have reach over the 
master policy and the guarantee fund, but we 
believe in the fundamental principle.  

We are doing what we always do in relation to 
law reform—the committee will have seen 
members of our team here before—which is to try 
to examine things dispassionately and with the 
public interest, as well as the profession’s interest, 
in mind, to try to ensure that the law that is passed 
is good law that makes things better for the 
Scottish public.  

The Convener: Thank you for those comments. 
I shall start the questioning on behalf of the 
committee by asking you a question that follows 
on from the comment that you just made about 
supporting the proposal that the new commission 
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should consider service complaints. Given that it is 
recognised that consumers tend to have a fairly 
low level of confidence in the current complaints-
handling system, why should the professional 
bodies retain responsibility for considering 
complaints about conduct? 

Caroline Flanagan: I shall leave to one side the 
question whether there is a low level of consumer 
confidence, because I do not know that that is 
necessarily correct. The principal issue in relation 
to conduct is whether or not the profession is 
independent. Conduct is central to being a solicitor 
and being part of the profession. Service is very 
much about somebody who may have a complaint 
about a bad job and who may be looking for 
consumer compensation. In a democratic society, 
it is key that the solicitor or legal adviser is 
independent. The solicitor often stands between 
the client and the state, and it is imperative that 
the state does not have control over that adviser. 
We know of no other profession over whose 
conduct the state would have control in a 
democracy. The same clearly applies to 
advocates.

The previous Justice 1 Committee felt that it was 
appropriate that solicitors should deal with 
complaints about conduct. I understand that the 
Deputy Minister for Justice believes that solicitors 
should continue to deal with complaints about 
conduct, and the bill is based on that approach. As 
far as we are concerned, the essence of 
independence is that the profession says who can 
come into it and who should not have the right to 
be a solicitor. We think that the two issues are 
quite different. Where the bill has reach over 
conduct, we think that it goes too far, so we do not 
think that the proposed Scottish legal complaints 
commission should superimpose its decisions in 
relation to conduct matters on the Law Society of 
Scotland. We are happy for it to look at how we 
handle complaints: the Scottish legal services 
ombudsman will go and we accept that somebody 
has to look at how such issues are handled. 
However, we do not think that the commission 
should, as Mr Swinney put it last week, put its toe 
in the water in relation to how to deal with conduct 
complaints. I know that the committee was 
interested in that issue, and we are anxious to 
explain what we see as the difference.  

The Convener: During the debate in the 
chamber a couple of weeks ago, I pointed out the 
following parallel to Mr Swinney. The medical 
profession has the General Medical Council, which 
looks at conduct and standards, and the British 
Medical Association, which has the trade union 
role. Does the Law Society of Scotland have any 
views about such a division? 

Douglas Mill (Law Society of Scotland): That 
issue is one that we wanted to raise with you early 

on. It disappoints me that, at times, the Law 
Society of Scotland is treated as if it were nothing 
but a mere trade union. We are a statutory body 
that was created by the Westminster Parliament 
under the Legal Aid and Solicitors (Scotland) Act 
1949, and we have a section 1 obligation to act on 
behalf of the profession and on behalf of the public 
in relation to the profession. It is not in our gift to 
decide to reinvent ourselves as a trade union. 
Indeed, our main contact with this Parliament is 
through the law reform process. We do our best to 
reform the law—and the bill that we are 
considering now is no different—in the best 
interests of the public and the profession. 

There is a deeper question about whether, 
ultimately, it is a matter for the Scottish Parliament 
to determine whether to re-examine or repeal that 
section 1 obligation, but such a provision is not 
within the terms of the bill. However, at the 
moment we have no drive towards being a trade 
union, and we are not speaking to you today as 
mere trade unionists. 

The Convener: Thank you.  

I welcome John Swinney, who has joined us. Do 
any other members have questions? 

Bill Butler (Glasgow Anniesland) (Lab): Mr
Mill, can you define for me a “mere” trade unionist, 
as opposed to a trade unionist? 

Douglas Mill: I am not being pejorative about 
trade unions, which fulfil a valid role in society; I 
am talking about the “mere” interest of our 
profession—or the interests of our members. We 
have a statutory responsibility that goes beyond 
looking at everything that we do, which includes 
admitting solicitors to the profession, educating 
them or providing them with continuing 
professional development. We have to consider 
not just the interests of our members, but the 
interests of the public, and that is a major 
balancing factor. 

Bill Butler: I am grateful for that clarification. I 
am sure that you will agree that language is very 
important.

Colin Fox (Lothians) (SSP): Like the panel, I 
do not want to get into whether the public have a 
low or high degree of confidence in the Law 
Society. I am sure that we all want to ensure that 
they have the utmost confidence in the Law 
Society.  

The independence of the Law Society has been 
highlighted. What is the Law Society’s view of the 
idea of establishing a wholly independent 
commission that would be responsible for all 
complaints, not just those in certain subdivisions, 
which we may touch on later? 

Caroline Flanagan: That goes back to what I 
said before and would imperil what we see as the 
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independence of the legal profession. I understand 
the thought of putting everything under one roof. 
However, last year, having looked at the 
responses to the consultation, we said that, in 
service complaints—which are 70 to 80 per cent of 
the complaints that we handle—we were never 
going to win the perception battle. We felt that we 
had won the reality battle, in terms of how the 
complaints were handled, but that the perception 
was past praying for as long as the Law Society 
looked at those complaints. We think that there is 
a big difference between service complaints and 
conduct complaints. 

The idea that conduct complaints should be 
handled by an independent body was not 
consulted on. The option D that is, effectively, 
before us now only ever related to service 
complaints. If we had been asked last year 
whether we wanted to hive off service complaints 
if conduct complaints were to go as well, we would 
have said, “No. Keep them all at the Law Society.” 
We are saying that if you are going to split the 
types of complaint, that should be done so that 
service complaints go and conduct complaints 
stay. If there is concern that they should all be 
dealt with under the one roof, we would say that 
that should be our roof if we are to maintain the 
independence of the profession. 

Colin Fox: We will come to the separation of 
those two matters in due course. Is not there a 
danger that the Law Society is overplaying its 
hand by saying that its independence is being 
called into question when we are talking about a 
complaints procedure? We are talking about an 
independent commission looking at complaints, 
rather than an independent commission trying 
somehow to run or substitute itself for the Law 
Society. 

Douglas Mill: We see two definitions of 
independence. One—which, I think, the committee 
is driving at—is that the system should be 
independent of the profession. In relation to 
service matters, we fully concede that. Our 
concern is also about independence from the 
Government. As the president said earlier, we are 
concerned that there are certain areas of work in 
which solicitors are the only people who stand 
between the citizen and the state. There are also 
unpopular areas, such as the defence of criminals, 
cases involving damp houses and immigration 
appeals, in which the solicitor might not be too 
popular with the state. 

One of our profound concerns centres on 
compliance with the European convention on 
human rights. We think that the body that is 
proposed in the bill would not be sufficiently 
independent from the Government for us to be 
relaxed about that. Michael Clancy has been in 
touch with Lord Lester of Herne Hill, and he has 
clarified our concerns in relation to the ECHR. 

Caroline Flanagan: It is not so much from the 
profession’s point of view that independence is so 
important, but from the point of view of the people 
of Scotland, who deserve an independent 
profession. It is important for the profession—
which is part of the public—but it is more from a 
public perspective that the independence of the 
legal profession is key. 

14:15
Jeremy Purvis (Tweeddale, Ettrick and 

Lauderdale) (LD): We will hear from the Faculty 
of Advocates later, but I was just going through its 
written submission to the committee. I am 
interested to see that its existing complaints 
committee is comprised of  
“four persons drawn equally from a panel of members of 
Faculty and lay persons nominated by the Scottish 
Ministers.”

That does not imperil the independence of the 
profession, does it? 

Douglas Mill: We are not here to answer on 
behalf of the faculty. Our system is entirely 
different and is a much more considerable system 
than the faculty’s. I will ask Philip Yelland, our 
director of client relations, to answer that. Anne 
Hastie is here to speak on the considerable lay 
input that we have into our existing system. We 
are—

Jeremy Purvis: I am sorry for interrupting, but 
my point was about the appointment of lay 
members by ministers. 

Douglas Mill: Yes, I know. The Scottish 
Solicitors Discipline Tribunal is partly lay and is 
appointed, to a certain extent, by ministers as well. 
Therefore, to an extent, we already have that 
procedure. The solicitor members of the tribunal 
are appointed by the Lord President, and the non-
solicitor members—Philip Yelland will be able to 
tell you about ratios and numbers—are appointed 
by Scottish ministers. Our concern is that the 
proposed commission is far closer to Scottish 
ministers than it should be for there to be robust 
independence. 

Michael Clancy (Law Society of Scotland): It 
is important to look at schedule 1 to the bill when 
considering the degree to which Scottish ministers 
will have a role to play in the appointment of the 
proposed commission. Paragraph 2(2) of schedule 
1 states: 

“Members are appointed by the Scottish Ministers.” 

Paragraph 5 makes it clear that Scottish ministers 
may be involved in the removal of members of the 
commission. Paragraph 7(1) states: 

“The Commission is to pay to its members such 
remuneration as the Scottish Ministers may in each case 
determine.”
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Further on, paragraph 17(1) states: 
“The Scottish Ministers may give the Commission 

directions of a general character as to the exercise of the 
Commission’s functions”. 

That is slightly more than Scottish ministers having 
a role in connection with the nomination of part of 
a disciplinary structure. Their role goes beyond the 
Government’s role in any existing structure in 
these islands and reflects the position that is 
assumed in the white paper from the Department 
for Constitutional Affairs, on the creation of the 
legal services board and the office for legal 
complaints in England and Wales. 

That is where I draw the distinction between the 
constitutions of the faculty’s discipline committee 
or investigative committee and the Scottish 
Solicitors Discipline Tribunal, and that of the 
proposed commission. The committee should bear 
in mind the fact that members of the Scottish 
Solicitors Discipline Tribunal are appointed not by 
Scottish ministers, but by the Lord President; 
therefore, there is a judicial input into the Scottish 
Solicitors Discipline Tribunal. It is important to 
recognise the distinctions between the existing 
systems and the commission that is proposed in 
the bill. 

Jeremy Purvis: That will open the debate on, 
for example, the appointment of the Lord Advocate 
as an independent prosecutor. 

Michael Clancy: You might think that; I could 
not possibly comment. 

Jeremy Purvis: There will be on-going debates. 
The committee would like to know where the 
balance will be. As Mr Mill said, to a certain extent, 
ministers are already involved in the Law Society; 
however, he then said that the proposals take us 
in the wrong direction. The committee would like to 
know where you think the balance should be. You 
are not saying that ministers should not be 
involved at all—or perhaps you are. Lord Lester’s 
opinion indicated that, because ministers are 
involved, somehow the tribunal is not going to be 
independent. Where should the balance be? 

Douglas Mill: It is a question of balance, and 
the detail is important—detail on which we are 
willing to engage with the Executive. We do not 
think that it is beyond the wit of mankind to work 
out something that balances all the interests. 
However, what is proposed in the bill is extremely 
one-sided. 

The Convener: The membership of the 
society’s committee for conduct complaints is 50 
per cent lay and 50 per cent professional. If the 
commission had such a balance, do you think that 
it would be equipped to deal with conduct 
complaints? 

Philip Yelland (Law Society of Scotland): You
are quite right to say that the membership of the 

professional conduct committee, which deals with 
complaints about professional misconduct, is 50 
per cent solicitor and 50 per cent non-solicitor, 
which is the same as the client relations 
committees, which deal with service complaints. 
The move to 50:50 membership, which we took on 
board very quickly after it was recommended by 
the previous Justice 1 Committee, has worked 
very well for us. 

The Convener: What if, later on in the bill’s 
passage, such a proposal is made for the 
commission? 

Douglas Mill: The bill does not propose such a 
committee structure for the commission. I think 
that we have still to see a lot of the detail, but the 
proposed system appears to be based on case 
managers making decisions. That is a retrograde 
step, because it means that we lose both 
professional and lay expertise. 

The Convener: Colin Fox will now ask some 
questions on a topic that has been exercising the 
committee: the distinction between service and 
conduct complaints. 

Colin Fox: Will you give the committee a clear 
idea of what a service complaint is and how it 
differs from a conduct complaint? 

Philip Yelland: Perhaps I can provide a couple 
of helpful examples. As we indicated earlier, 
service complaints relate to the service that the 
client receives from the solicitor and might involve 
failure to return telephone calls, answer letters 
quickly or explain how expenses will be dealt with. 
Conduct complaints, on the other hand, relate to 
matters of professional discipline and involve 
breaches of practice rules or the solicitors’ code of 
conduct, such as lying to a client, taking a client’s 
money, being dishonest or not acting 
independently. 

Colin Fox: Do the public understand that 
distinction? If someone made a complaint to the 
Law Society of Scotland, would they understand 
the categories under which it might be dealt with? 

Philip Yelland: Some people understand the 
distinction, but not everyone does. In recent years, 
we have tried to improve our literature to explain it 
to the public. I should point out that some people 
who complain to us do not seek financial 
recompense; they simply do not want their solicitor 
to continue, because they feel that he or she has 
acted improperly. 

Colin Fox: A number of people, including the 
Scottish legal services ombudsman, have pointed 
out that complaints can often straddle both 
categories. In light of that, can the bill’s provisions 
stipulate that service complaints should be dealt 
with in one way and conduct complaints in 
another, or will such a separation cause 
difficulties?
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Philip Yelland: Those provisions might well 
cause difficulties, but they can be overcome. We 
already co-regulate with a number of bodies, such 
as the office of the immigration services 
commissioner, which has made it clear that the 
approach works quite well. Once the architecture 
of the new commission becomes clear, we will 
simply have to sit down and find a way of dealing 
with the matter to ensure the minimum of 
disruption, delay and bureaucracy for the person 
making the complaint. 

Colin Fox: Who makes the decision whether a 
complaint is handled as a service complaint or as 
a conduct complaint? 

Philip Yelland: Under the Law Society of 
Scotland’s current process, we agree the issues 
with the person who makes the complaint and, 
after considering the statutory definition of 
inadequate service and what falls into the category 
of potential professional misconduct, the case 
manager decides whether it is a service or a 
conduct matter. 

Colin Fox: Is it fair to say that, no matter what 
category complaints fall into, having a single 
mechanism might make things far simpler and 
ensure that problems never arose? 

Philip Yelland: Superficially, things might 
appear simpler. However, as you proceeded with 
an investigation and the decision-making process, 
you would get into difficulties trying to decide what 
should be done. As I pointed out earlier, there is a 
distinct separation between a service complaint, 
which involves the provision of poor service to a 
client, and complaints about professional 
discipline.

Caroline Flanagan: Anne Hastie wants to make 
a couple of comments. 

Anne Hastie (Law Society of Scotland): 
Perhaps the distinction is not that clear to the 
public. I am a member of a client relations 
committee, which handles policy, strategy and so 
on. The non-solicitor members have been keen to 
ensure that the literature can be easily understood 
by the public, does not contain too many terms 
that could be misunderstood and makes clear 
what the issues are and how they can be dealt 
with. I have been a non-solicitor reporter for the 
Law Society of Scotland for about three years, and 
I was surprised to find that the Law Society in 
England and Wales does not have such positions. 
When I told members of the Law Society in 
England and Wales that I was a non-solicitor 
reporter they asked, “What’s that?”  

Perhaps Philip Yelland did not make it clear that 
the case managers in Scotland, unlike those in 
England, take on the case, which then goes to the 
sifting panel, which is made up of solicitor and 
non-solicitor volunteers. It will then go to either a 

non-solicitor reporter or a solicitor volunteer 
reporter to investigate—it is not the case 
managers who carry out the investigation and 
reporting, which is what happens in England. 
Thereafter, the case goes to one of the 
committees that investigate complaints, the 
membership of which is 50 per cent solicitor and 
50 per cent non-solicitor. We on the complaints, or 
client relations, committees decide whether the 
complaint is upheld.  

In all the media coverage, the other 85 non-
solicitors and I were passed over; we just did not 
seem to exist. The public are definitely involved; 
we try to make the process clear and present the 
consumers’ point of view. 

Mr John Swinney (North Tayside) (SNP): As I 
understand it, when a complaint is made against a 
solicitor, it is investigated first by a Law Society 
reporter. Is that correct? 

Philip Yelland: Once a complaint has come in 
and we have agreed the issues, the case manager 
will put those issues to the solicitors for a 
response. The response and the solicitors’ file will 
come to us and then to a reporter, who, as Anne 
Hastie said, can be a solicitor or a non-solicitor, 
depending on the type of case. Thereafter, the 
report comes back and the parties have a chance 
to comment on it before it goes to a client relations 
committee for consideration. The client relations 
committee, which is made up of 50 per cent 
solicitors and 50 per cent non-solicitors, then 
makes the decision, unless the recommendation 
relates to professional misconduct, in which case it 
goes to the professional conduct committee, which 
is also 50 per cent solicitors and 50 per cent non- 
solicitors. The professional conduct committee will 
then decide whether somebody should be 
appointed to prosecute the matter before the 
independent Scottish Solicitors Disciplinary 
Tribunal; it may reach a different view, which 
would not involve prosecution before the tribunal. 

Mr Swinney: Are there circumstances in which 
the view expressed by a reporter commissioned 
by the Law Society to examine a case is rejected 
by the client relations committee? 

Philip Yelland: Yes, that can happen. If it does, 
the decision that the complainer gets, which is 
different from that recommended by the reporter, 
will be explained by the committee in the minute of 
its meeting, which is issued to both parties. There 
should be clear reasoning why there is a change 
from what the reporter has recommended. If the 
complainer is unhappy with that decision, they can 
take the matter to the Scottish legal services 
ombudsman as a handling complaint. Under the 
bill, if we were dealing with a conduct matter, that 
would still happen: the complainer would be able 
to take the matter to the new commission, which 
would be wearing the current ombudsman’s hat. 
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Mr Swinney: Let us say that a committee 
rejects a reporter’s findings and the client goes to 
the ombudsman, who agrees with the reporter. 
Does the Law Society on occasion refuse to 
implement the recommendations expressed by the 
ombudsman? 

Philip Yelland: I think that I am right in saying 
that, if you read the ombudsman’s reports of the 
past few years, you will find that in more than 98 
per cent of cases we have accepted the 
ombudsman’s recommendations. If we do not 
accept those recommendations and the 
ombudsman thinks that a decision is 
unreasonable, she has the power to publicise that 
view. I think that I am correct in saying that during 
the previous ombudsman’s five and a half years in 
office, there was publicity of matters in the national 
press on only three or four occasions. We accept 
most recommendations. 

Mr Swinney: When the professional conduct 
committee judges that individuals are guilty of 
professional misconduct, which you said meant 
being dishonest or lying to a client—Mr West gave 
us other definitions last week—are such 
individuals always prosecuted at the tribunal? 

14:30
Philip Yelland: Current legislation says that the 

council of the Law Society may prosecute—it is 
not required to do so—and circumstances could 
arise in which the professional conduct committee 
decided that, for good reason, a solicitor was not 
to be prosecuted but the conduct would be noted 
on their record, so that if it recurred, the matter 
could return to the committee for further 
consideration. However, I think that in fewer than 
five cases last year was a matter noted rather than 
prosecuted. 

Mr Swinney: So in some circumstances, 
although the Law Society finds an individual guilty 
of professional misconduct, no disciplinary action 
is taken against them. 

Philip Yelland: That is incorrect. The society 
has no power to make a finding of professional 
misconduct. If the professional conduct committee 
believes that professional misconduct has taken 
place, it can send the matter to a fiscal to 
prosecute before the independent tribunal, which 
decides whether there was misconduct. 
Alternatively, if the professional conduct 
committee decides not to prosecute a matter that 
may be misconduct, it can merely express the 
view that behaviour appears to be professional 
misconduct 

 In summer 2004, the society said publicly and 
clearly that it should have powers to deal with low-
level misconduct, to enable that to be dealt with 
properly. The bill proposes a finding of 

unsatisfactory professional conduct, but it will not 
allow the society to deal with low-level misconduct, 
such as solicitors who do not reply to two or three 
letters. 

The Convener: In the early stages of the 
process, which you described, a complaint is 
referred to the solicitor who dealt with the client. 
Does the complainer see the solicitor’s response? 

Philip Yelland: The complainer normally sees 
the response, unless the complaint is made by 
somebody who is not the solicitor’s client. In those 
circumstances, issues of confidentiality can arise 
so, with the ombudsman’s assistance, we have 
developed a procedure under which the response 
would not normally be copied. However, if the 
complainer is the solicitor’s client, they will see the 
solicitor’s response. 

The Convener: That answer is helpful. 

Douglas Mill: I will add to Mr Yelland’s earlier 
description of the process. One recommendation 
that the Justice 1 Committee made some years 
ago was that the Law Society should create 
firewalls, which are what Mr Yelland described. 
Prosecutions no longer go through our council—
that was an important piece of governance 
redesign that we put in place to keep prosecutions 
within the ambit of 50 per cent lay representation. 

The Convener: Bill Butler will ask about ECHR 
compliance, which has been mentioned. 

Bill Butler: Whether the new commission is 
ECHR compliant is an issue. The Executive and 
the Presiding Officer say that the bill complies with 
the ECHR, but Mr Clancy said that, because of 
provisions in paragraph 2 of schedule 1 on 
appointment, removal and remuneration and 
because of the ability to give directions of a 
general character, the Law Society felt—having 
obtained an opinion from Lord Lester—that the 
commission would not be ECHR compliant as it 
would not be an independent and impartial 
tribunal. For the record, will you summarise all the 
changes that the Law Society thinks are needed to 
make the bill ECHR compliant and to help the 
Presiding Officer and the Executive out of the 
quandary that you think they are in? 

Michael Clancy: As the committee knows, I am 
always here to be helpful. I will try my best. You 
are correct: ministers and a Deputy Presiding 
Officer certified that the bill complied with the 
ECHR.

Bill Butler: I take it that the Deputy Presiding 
Officer did so in the Presiding Officer’s name. 

Michael Clancy: The Parliament’s officials have 
taken that view. What the Law Society has 
presented to the committee is an opinion from a 
leading Queen’s counsel who has great 
experience of ECHR matters. You might say that 
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that just means that there are other opinions—
sure enough, there are. When the society spoke to 
the Executive in the latter stages of last year, 
without the benefit of the opinion of Lord Lester of 
Herne Hill QC, we came to the view that any 
structure would have to be compliant with the 
ECHR. I do not need to rehearse for the 
committee the necessity for any measure that the 
Parliament passes to comply with section 29 of the 
Scotland Act 1998 or with section 6 of the Human 
Rights Act 1998—the committee knows that only 
too well. However, there are always views and 
notwithstanding the fact that my colleagues and I, 
in discussions with Executive officials, made the 
point that any new structure would have to be 
ECHR compliant, the bill was presented to 
Parliament in the fashion in which it appears 
before us today. 

The explanatory memorandum sets out the 
Executive’s case. It believes that the proposed 
body will be ECHR proof because it will be an 
administrative tribunal that will exercise a quasi-
judicial function rather than a judicial one. The 
Executive also believes that the commission will 
be independent because the Scottish ministers will 
really be “nominal appointers”—I think that that is 
the correct phraseology—of the commission 
members because appointments will have to 
comply with Nolan certification and go through the 
standards and appointments procedure. That is all 
very well, but we are trying to explain that other 
experts have other views. We must find some 
means of ensuring that the bill is proof against 
challenge. It is clear that some things could be 
done to the bill to proof it against challenge. 

Bill Butler: Such as? 
Michael Clancy: The issues of independence 

that I spoke of could be dealt with by further 
insulating the commission from political 
interference or the possibility of it. There might be 
a role for the Judicial Appointments Board for 
Scotland, the Parliament or the existing judiciary to 
become involved in appointments to the 
commission. After all, if it is going to exercise the 
powers of a court, it might fall under the 
jurisdiction of the court. 

Other issues arise regarding proofing. On 
whether there will be adequate supervision of the 
commission, we must remember that case law 
says that there can be certain challenges to the 
independence of a body if there is adequate 
external supervision by a court. However, the bill 
will not provide adequate supervision. The appeals 
committee will not be sufficiently detached from 
the commission. I think that there would need to 
be provision for an appeal to the court for the 
commission to be insulated fully against challenge. 

Bill Butler: Obviously, you are saying that the 
Law Society supports having an external right of 
appeal. 

Michael Clancy: Yes. 

Bill Butler: In that case, what do you make of 
the view of the Scottish Law Agents Society that 
such a right would be costly and cause 
unwelcome delays and that it would be preferable 
to focus on addressing the independence of the 
proposed commission to make the bill ECHR 
compliant? In other words, it is the independence 
of the commission, according to the Scottish Law 
Agents Society, that is the nub of the matter and 
not an external right of appeal. Does the Law 
Society have a view on that? 

Michael Clancy: With the best will in the world, 
it is not for me to battle with the Scottish Law 
Agents Society over this committee table. I can do 
that privately in the corridor outside after the 
meeting.

Bill Butler: I am asking only for an opinion, not 
a full-scale war. 

Michael Clancy: You know me; I am not into 
full-scale wars. 

Bill Butler: I am a pacifist myself—on certain 
occasions. 

Michael Clancy: I am quite prepared to express 
my opinion on some things, but I am not sure that 
this is one of them. If the question of 
independence is resolved, it will reduce the 
importance of external appeal. However, an 
external appeal is the best way to be 100 per cent 
certain that the bill is proof against all possibility of 
challenge. 

Bill Butler: I think that you are saying that, 
although having an external appeal might be the 
best way it is not the only way, and that if the 
independence question were resolved, that might 
be acceptable to the Law Society. Is that what you 
are saying?

Douglas Mill: There is another element to this, 
which is the public’s right to appeal. I make it very 
clear that we do not think that it is just the solicitor 
who requires a right of appeal.  

When we responded to the Executive’s 
consultation last year, we identified that the one 
thing that is missing from our existing system is a 
meaningful appeal mechanism. The public do not 
realise that their only right of redress is through 
the Scottish legal services ombudsman, who can 
look only at handling issues.  

We felt that the existing system could be 
improved by providing some fairly robust, cheap 
and cheerful, quick and dirty appeals system 
rather than something as full-blown and costly as 
a judicial review. Notwithstanding what fixes the 
bill from an ECHR point of view, the profession, 
and more particularly the public, will look to go 
somewhere else. The public will not consider an 
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internal appeal from the proposed commission to 
be a real appeal. The commission will end up with 
the same perception difficulties that we have.  

Bill Butler: What would the Law Society see as 
an ordinary appeal process without going to a full-
blown judicial review? 

Caroline Flanagan: I can help you with that. We 
discussed that point because it is no good saying, 
“There isn’t an appeal,” full stop. It is helpful to 
come up with some ideas.  

You could create a separate structure, but that 
would probably be unhelpful because it would 
create yet another layer of expense. The easiest 
thing to do would be along the lines of a licensing 
appeal. You could take an appeal to a local sheriff 
on a summary basis. The local authority makes 
decisions in licensing cases that involve taxi 
drivers, for example, and there is an appeal to a 
sheriff. It is not terribly expensive, it is quick and it 
would provide that measure of independence and 
the second bite at the cherry that the public will 
probably want, as Douglas Mill said. 

Bill Butler: Is a licensing appeal through local 
government really analogous to what we are 
discussing? 

Caroline Flanagan: The type of work is not 
analogous, but the procedure could be. That 
procedure is quick and it is not expensive for the 
parties. 

Douglas Mill: We consider the sheriff court to 
be the proper forum because of its local nature, 
which assists the public. 

Jeremy Purvis: I want to be clear about the 
recourse to the courts as set out in the bill. The 
point at issue is the appeal by solicitors, rather 
than by members of the public, who can go to 
court if they so choose. Is that correct? 

Douglas Mill: No. We think that both the 
solicitor and the public should have an equal right 
of appeal. Either aggrieved party should have a 
summary right of appeal. 

Jeremy Purvis: But is it the case that the bill 
would allow members of the public to appeal to the 
court, but not solicitors? 

Michael Clancy: It is not an appeal to the court. 
Members of the public could take an action for 
negligence to the court, but a solicitor is effectively 
disfranchised from his or her rights under article 
6.1 of the ECHR to have an independent and 
impartial tribunal to deal with a civil right or 
obligation. That is the problem. The commission 
would not be an adequately independent and 
impartial tribunal. 

Jeremy Purvis: Lord Lester received 
information about other quasi-judicial bodies in 
Scotland before he wrote his opinion, paragraph 
15 of which states: 

“I assume for the purposes of my advice that the existing 
disciplinary arrangements” 

are compatible with the ECHR. Therefore there is 
an assumption that we have a neat system 
throughout Scotland and that everything is 
compliant. Is that correct? 

Michael Clancy: When I gave Lord Lester his 
instructions, I did not speak about a general tour 
d’horizon of disciplinary systems in Scotland. We 
talked about the system of regulation of solicitors. 

14:45
Jeremy Purvis: Right. Paragraph 15 talks in 

general terms about 
“the legal professional bodies and the discipline tribunals”. 

Michael Clancy: Of course, the fact is that 
those arrangements are proof against the ECHR. 
In the past few years, the cases of Robson and 
Thomson v the council of the Law Society of 
Scotland have clarified beyond doubt that the 
discipline tribunal processes are ECHR compliant. 

Jeremy Purvis: I want to return to Bill Butler’s 
point about what would be required to make the 
bill compatible with the ECHR. Lord Lester is clear 
that simply changing the independence of the 
membership of the commission would not be 
sufficient for his opinion on compliance to change. 
He states that there would have to be a right of 
appeal against the commission’s decisions. 

Michael Clancy: That is correct. 

Jeremy Purvis: So his opinion will be the same, 
even if there is a compromise on the membership 
of the appeals committee or the commission. 

Michael Clancy: Independence would go only 
so far. For the body to be fully compliant with the 
ECHR, it is important for there to be a right of 
appeal. I am sure that Lord Lester would be happy 
to explain that personally to the committee, if 
members wanted to invite him. 

Jeremy Purvis: How much would he charge? 

Michael Clancy: That would be for the 
committee to negotiate with Lord Lester. 

Colin Fox: Last week, the committee heard 
evidence from the bill team. We pressed them on 
the apparent inconsistency in the bill that solicitors 
will have the right to appeal against the 
commission’s decisions, but the general public will 
not. Perhaps you can shed light on the current 
circumstances. At present, what right of appeal do 
members of the public have in the Law Society’s 
complaints handling system? 

Philip Yelland: With service complaints, the 
public do not have a direct right of appeal, 
although they have the right to refer a handling 
complaint to the Scottish legal services 
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ombudsman. In some of the ombudsman’s annual 
reports, she has expressed concern that many 
people have gone to her with the view that they 
are appealing, whereas the ombudsman’s office 
does not have a power to take appeals. In a 
service case, the solicitor has a right of appeal to 
the independent discipline tribunal against a 
finding of inadequate professional service, which 
could involve an award of compensation or a 
refund of fees. 

With matters of professional misconduct that are 
dealt with by the discipline tribunal, the solicitor 
has the right of appeal to the Court of Session. In 
that situation, the council of the Law Society steps 
into the shoes of the complainer to do the 
prosecution before the tribunal and has the power 
to appeal against the decision, if, for example, it 
thinks that a solicitor should have been struck off 
rather than only restricted or suspended. 

Colin Fox: I want to ensure that I understand 
the matter clearly. With service complaints, the 
general public have no right to appeal decisions, 
but the solicitor has that right. 

Philip Yelland: That is correct, at present. 

Colin Fox: I am concentrating on the present. 
With conduct complaints, the Law Society of 
Scotland, in one guise or another, steps into the 
shoes of the member of the public and carries out 
the prosecution. The solicitor has the right to 
appeal, but the member of the public does not 
have the right to appeal in their terms, because 
somebody is standing in their shoes. Therefore, in 
effect, under the current system, members of the 
public have no right of appeal in either category of 
case. Under the bill, the public will have no right of 
appeal, either. That is something that we need to 
address.

Philip Yelland: That is right. 

The Convener: We will now consider the 
financial impact on the legal profession of the 
proposals. 

Jeremy Purvis: One concerning aspect in the 
submissions are the comments on the bill’s 
potential to force certain categories of solicitor out 
of the market. We have received lots of written 
evidence on that matter. I will read the evidence 
from one firm, although I am not sure whether this 
is a matter of public record, so I will not mention 
the name. It states: 

“My firm provides advice to some of the poorest 
members of society. We represent people who have mental 
health issues; require guardians; have difficulty in 
understanding legal concepts and who have unrealistic 
expectations of outcomes.” 

The submission goes on to say that the bill 
“will require to be considered by every practice in Scotland. 
Firms will close and those clients who can least afford to go 
without representation will be most disadvantaged.” 

That is a deep concern. What research has the 
Law Society done into the market impact of the 
proposals? 

Caroline Flanagan: No direct research has 
been done, because clearly there has not been 
enough time between seeing the bill for the first 
time and giving evidence today. 

We are attempting to address the law of 
unintended consequences. We understand some 
of the aims of the bill, but it is important that this 
committee—which has to take the bill and make it 
as good as it can be—knows what the 
consequences may be. 

Members will have seen from our submission 
that most complaints come in certain areas of 
work. That is not because the solicitors are in 
some way bad, but because the areas of work are 
areas in which people make distressed purchases 
or have unrealistic expectations. 

I think that I have seen the response that you 
quoted, Mr Purvis. In certain cases, some clients 
may not be in a position fully to understand what 
they are being advised on. We are concerned that 
in civil legal aid, in particular, and in rural areas—
indeed, in any situation that does not involve big 
commercial firms—solicitors will consider certain 
areas of work and say, “This is not worth the risk.” 
Also, in private client cases the risk and the 
additional cost of regulation can be passed on to 
the client, but in legal-aid cases the fee is fixed. 
We therefore think that the downward trend of civil 
legal aid—which already concerns the Scottish 
Legal Aid Board and the Executive—will almost 
certainly accelerate. No one will take on certain 
areas of work for which the fee is not very good, 
the risk of complaint is high, and a fee has to be 
paid to the commission even if the work was done 
perfectly. We have real concerns about that. 

Jeremy Purvis: We are in danger of conflating 
three components—the bill procedures, the levy 
and the type of work. However, as you have said, 
you have done no research on any of them. There 
has obviously been time to obtain legal opinion but 
not enough time to do research among your 
members.

Douglas Mill: There is a great distinction 
between obtaining legal opinion, which can be 
done quite quickly, and doing meaningful 
research. 

I, too, am aware of the response that you 
quoted, and I think that you will find that it is a law 
centre response. Anne Hastie has a background in 
citizens advice and we are concerned about the 
disproportionate impact of the complaints 
commission on the coalface of the profession—on 
people working in Scots law in practices that may 
be in rural areas or in poorer parts of towns or 
cities and which do the type of work that is likely to 
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produce complaints. We are talking about cases in 
which people are stressed. Big firms tend not to 
have a record of complaints—not because they 
have much better lawyers than the lawyers in the 
smaller firms but because they have a corporate 
client base and different ways of sorting things out. 

There is one statistic that we are in a position to 
arm the committee with at this stage. We 
understand that, of the firms registered for civil 
legal aid—and the number is reducing—50 per 
cent drew less than £20,000 from the Scottish 
Legal Aid Board last year. A lot is being done 
round the margins of legal aid and the president 
was right to suggest that the main concern is that 
solicitors will have to let their heads rule their 
hearts when doing that kind of work, which tends 
to be done on a pro bono basis. 

Jeremy Purvis: Let us leave to one side the 
complaints levy, which the committee will come 
back to when considering the financing of the 
proposed measures. If a firm of solicitors is 
operating with difficult clients in a difficult area or 
in an area where provision is sparse, and if the 
firm is good and has a record of providing good 
services, complaints will not start to come in from 
its clients just because a new commission has 
come into being. The firm’s profile will already 
exist. That is why I was asking about research. I 
was hoping to hear that you had profiles of firms 
already, with information about the types of firms 
and the types of cases that led to complaints. I 
had expected you to have that information and to 
be able to tell the committee about it. 

Douglas Mill: We can certainly assist the 
committee with that because we will be able to get 
that information from our own records.  

There are two reasons why a firm should be 
concerned. First, a disproportionate penalty of 
£20,000 is proposed, against which there is no 
meaningful right of appeal. One case in which 
such a disproportionate penalty was awarded 
could close the door of the type of firm that we are 
talking about—and the doors of law centres and 
CABx. That £20,000 must be considered in the 
context that for years we operated with a penalty 
of £1,000; it is wrong that that was not linked to 
inflation. The penalty was increased to £5,000 last 
year; indeed the Justice 1 Committee 
recommended a few years ago that it should be 
put up to £5,000 and linked to inflation. The 
profession effectively now faces, within a 24-
month to 36-month period, a twentyfold increase in 
penalty.

That is only half of it. The other reason why 
those firms need to be bothered is that, regardless 
of whether they are exonerated—even if the 
commission finds that they did not provide an 
inadequate service—they still pay a case fee. That 
is against most tenets of natural justice. The 

system has the potential to be a blackmailers 
charter. Those are the dual reasons why any 
business, whether it is a firm of solicitors, a law 
centre or a CAB, will be concerned. 

Caroline Flanagan: Mr Purvis, when you said 
research, I took you to mean had we gone out to 
the profession, asking them about that subject. We 
have more information, but we have not gone to 
the profession and said, “Here are some questions 
for you.” I misunderstood what you meant by 
research. The fact that the committee has had 
quite a few responses from the profession 
probably gives a view of the profession’s feelings 
on that area.  

Philip Yelland: To give the committee a brief 
snapshot, the most common complaints that we 
get arise out of litigation and tribunal work, where 
there is a winner and a loser. Many of those 
cases—not all—arise because the person has 
lost. Some arise because the people who won did 
not get the result that they wanted. Ten years ago, 
it was different; conveyancing was the main cause 
of concern. If the committee wants more detailed 
information on that we would be more than happy 
to provide it. There are also issues about the size 
and types of firms. Again, we can provide that 
information to the committee if that would assist it.  

Caroline Flanagan: I wonder whether Mr 
Clancy would come back on the appeals point that 
was mentioned earlier.  

Michael Clancy: Colin Fox said earlier that the 
complainer did not have an appeal under the 
structure proposed in the bill. Philip Yelland might 
have been answering a question about our current 
system rather than the structure proposed by the 
bill. In fact, the complainer does have an appeal 
under the bill. Schedule 3 sets up the appeals 
committee and the process for dealing with that. 
Paragraph 1(g) of schedule 3 makes provision 
“as to appeal to the appeals committee by a complainer, a 
practitioner”

or such-and-such. Although the rules of procedure 
that will be operated by the commission’s appeals 
committee are not laid out in the bill—that is an 
issue for subordinate legislation, which has its own 
difficulties—it is clearly envisaged that there is to 
be an appeal by both the complainer and the 
practitioner.  

Colin Fox: I am grateful to you for pointing that 
out. A level playing field is to be welcomed.  

Mr Stewart Maxwell (West of Scotland) (SNP): 
You seem to be opposing the increase from 
£5,000 to £20,000; you said that £20,000 was a 
disproportionate amount. Why should not an 
aggrieved client be compensated at an 
appropriate level, if the appropriate level happens 
to be £10,000, £15,000 or £19,000? 
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Douglas Mill: They already are, under the 
existing system. They already have the right to 
sue the solicitor for negligence and to recover 
exactly what they are entitled to.  

Mr Maxwell: So your view is that we should put 
them through a lengthy and costly process in the 
court. 

15:00
Douglas Mill: There are many difficulties if we 

compare the perception with the reality. We have 
already conceded that the perception of how a 
client has been handled can be forever damned 
even if the reality is solid. There are one or two 
fundamental misconceptions about the master 
policy, so I am glad that we are dealing with the 
matter.

The first misconception is that a person must 
sue—they do not have to do so. I have figures 
from Royal & Sun Alliance Insurance, our lead 
insurer, that show that fewer than 1 per cent of 
claims against solicitors go to court. Claims tend to 
go to court only if a relatively novel point of law is 
being tested or there are unrealistic expectations 
about the quantum—the amount that the claimant 
is claiming. Therefore, there is no necessity for a 
lengthy delay. 

The second urban myth seems to be that 
solicitors will not act against other solicitors and 
will not take up claims on behalf of clients who 
have problems with their former solicitors. Again, 
that is absolutely untrue. As we speak, 
approximately 130 solicitors firms in Scotland—
around 10 per cent—are actively pursuing a claim 
or claims on behalf of clients under the master 
policy. A system therefore exists for clients to get 
recompense. 

Mr Maxwell: Yes, but the question is why 
people should have to take that second step, 
whether through the court or by dealing with the 
matter before it goes to court when a 
compensation level of above £5,000 is 
appropriate. Surely it would be simpler and fairer 
to deal with the matter at the first stage rather than 
have to go through supplementary stages. 

Douglas Mill: There are not really any 
supplementary stages. Some people pursue their 
own claims against the master policy, but most 
people will go to a solicitor, who will advise them 
that they may have a claim for negligence in 
addition to an inadequate professional service 
claim. Philip Yelland said that we have a system 
for dealing with that. Therefore, there is no 
additional hassle for the client. 

Philip Yelland: That is right. The maximum 
compensation is £5,000 under the current 
legislation. We can take on the complaint, deal 

with it and award up to £5,000. If a person wants 
to pursue the matter further through the courts, 
they can do so. The only thing that would then 
happen is that any compensation that we have 
ordered the solicitor to pay will be taken into 
account in any final settlement, which is clearly 
just and reasonable. That approach has been 
taken for around five years. Previously, we told 
people that they would have to pursue matters 
through the courts, but we no longer do so. As a 
result, in a number of cases we have dealt with the 
matter and somebody has then made a judgment 
about how much more money they think they 
should be entitled to and whether they should take 
the matter on from there. 

Mr Maxwell: If you disagree with the figure of 
£20,000 for the maximum level of compensation, 
what do you think would be a fair level? Is £5,000 
fair? Should the figure be somewhere between 
those two figures? 

Douglas Mill: The £5,000 limit has only just 
been introduced. We have been making awards of 
up to £5,000 for only a year or so. My difficulty 
with the proposed figure is that it has come 
straight out of the Department for Constitutional 
Affairs in England and is designed to reflect the 
English figure. However, there are big differences 
in the earning power, structure and so on of the 
professions down south and up north. The fact 
that 400 or 500 consultation responses have been 
received from the profession indicates that it sees 
the proposal as an unnaturally high leap within a 
very short period of time. 

Philip Yelland: It might help Mr Maxwell to be 
aware that since we got the power that we are 
discussing in April last year—the power applies 
only to business from then onwards—the highest 
compensation award that we have made is 
£3,200. There have also been a couple of awards 
of £2,000, but we have not yet made the maximum 
award of £5,000. 

Mr Maxwell: Given those figures, it sounds as if 
you are not sure why you are afraid of the change. 
However, will you clarify one matter before we 
move on? The danger to firms as a result of the 
possible size of compensation awards was 
commented on. I think that it was said that firms 
would not do the work or that they could be forced 
out of business. I was not sure that I had picked 
up correctly what was said and wondered what 
was meant. Is that what was said? I assume that 
firms would be insured for any awards that are 
made against them and am therefore not sure how 
they would be forced out of business. 

Douglas Mill: You are probably referring to 
what I said. I think that clients will suffer more than 
solicitors. The proposals might result in certain 
geographical areas of Scotland being unable to 
get solicitors in the same way that they cannot get 
dentists. 
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The Executive made a dangerous assumption 
that the compensation awards would be picked up 
by insurance. I do not think that they would be, for 
a range of reasons that are set out at length in the 
excellent responses from Royal & Sun Alliance, 
which is the lead insurer under the master policy, 
and Marsh, which is the broker under the master 
policy. Their worry is twofold. First, the response 
when the level increased from £1,000 to £5,000 
was to increase the excess or self-insured amount 
that every practice has, to ensure that they were 
not covered by the master policy. At the moment, 
they are not covered by the master policy except 
in rare circumstances in which a solicitor has 
dropped dead or gone out of business. The 
insurers are certainly likely to be worried about 
picking up liability for compensation awards if 
those awards are not arrived at applying the law of 
negligence and are not subject to an appeal or to 
proper scrutiny.  

Our director of professional practice has 
described the master policy as being in effect a 
deferred loan scheme rather than an insurance 
policy. In other words, we pick up any claims in 
our premiums in future years. That is why there is 
likely to be an impact. It is not as if we simply 
claim an insurance payment and sail off into the 
sunset without any downstream financial 
obligations. 

Mr Maxwell: That is the nature of all insurance 
policies. If someone has a prang in their car or 
their car is stolen, their insurance premium goes 
up.

Douglas Mill: Absolutely. The master policy and 
professional indemnity insurance in general are no 
different from that. It is not as if there is a 
panacea. 

The insurers have not yet made up their minds 
about what to do. They are likely to do one of two 
things. Either they will exclude the compensation 
payments under the master policy or they will 
readjust the self-insured amounts. At the moment, 
any firm of solicitors with seven or fewer partners 
would in effect have to self-insure a £20,000 
penalty. That brings me back to one of my 
fundamental points, which is that the impact of the 
commission will fall disproportionately on the high 
street, which is the sector of the profession that is 
already under the most pressure.  

Mr Maxwell: I do not want to hold up the 
discussion, but it would be helpful if we could get 
further information about how the insurance 
policies work.  

The Convener: I know that Maureen Macmillan 
has a particular interest in the master policy and 
the guarantee fund. When we hear the answers to 
her questions on that subject, we can decide 
whether we need to ask for more information. 

Maureen Macmillan: You said that only about 1 
per cent or 2 per cent of cases go to court and that 
somebody makes a judgment about that. Who 
makes that judgment? How is the quantum worked 
out? Is it done between the solicitor for the 
wronged side, as it were, and the insurance 
company? 

Douglas Mill: It is worked out in one of two 
ways. A claim will be lodged with the broker, which 
will pass it on to the insurers. RSA, which is the 
lead insurer, will handle most of the claims. Most 
of the time, it will handle the claims in-house, 
using its own staff. However, claims of larger value 
and more complex claims are likely to be passed 
to panel solicitors, who have a set of claims-
handling obligations and so on. As with most 
claims, whether they are to do with a broken leg or 
a damaged car, these claims will be established 
between the two firms of solicitors.  

The point that I would like to make clear is that, 
where there is a valid claim under the master 
policy, it is dealt with without the necessity of court 
action.

Maureen Macmillan: Do you agree that the fact 
that the claims are established between the two 
firms of solicitors gives the impression that the 
system is very cosy and that the amounts of 
money that are being awarded are being 
depressed? 

Douglas Mill: That is not my impression or the 
impression of the legal profession. I do not think 
that there is any evidence that would bear out any 
assertion that the settlements are unnaturally 
depressed. I am sure that RSA and Marsh would 
be happy to give you written or oral evidence to 
that effect.  

Maureen Macmillan: It is useful to have that 
view out in the open.

You seem to be saying that you do not trust the 
proposed complaints commission to make a 
reasonable settlement and that, because the 
£20,000 is there as a ceiling, it will automatically 
make settlements that are much more onerous 
than the settlements that are made at present.  

Douglas Mill: It is not a question of trust. From 
a standing start, the new commission will have to 
acquire an awful lot of experience to determine 
who or what is a vexatious or litigious complainer, 
and to get some idea of what is commensurate 
and proportionate. Our worry is that the amount of 
any award has to be determined using such 
aspects of the law of negligence as foreseeability 
and a duty to minimise loss. Currently, amounts 
are ultimately determined by recourse to the court. 
If a claimant feels that he has been offered a 
ridiculously low amount of money, he has the 
facility to go to court, but that facility will not exist 
under the proposed commission. 
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Maureen Macmillan: Do you feel that there will 
be a lack of expertise in the commission when it 
starts? 

Douglas Mill: Any organisation would find it 
difficult to come up with expertise from a standing 
start. At least we have the advantage that we have 
been doing this—or a variant of it—for about 57 
years, but it will take a while for the commission to 
build up expertise. 

Maureen Macmillan: There has been some 
evidence that there are unacceptable delays in 
getting claims processed through the master 
policy. Do you accept that? The fact that there are 
undue delays is the reason that is suggested for 
giving the complaints commission oversight of the 
process. 

Douglas Mill: I do not accept that and I do not 
think that there is any evidence that that is the 
case. The situation is dealt with in the Marsh and 
RSA responses, to which I have referred. I do not 
think that the evidence goes beyond what the 
Scottish Consumer Council’s submission calls 
anecdotal evidence. There is no solid evidence 
that there is any delay. It is simply not in the 
interests of any party throughout the chain of 
master policy to delay things. The committee 
should realise that there is nothing more stressful 
for a solicitor than having a negligence claim 
against him or her. They want it to be dealt with as 
quickly as possible. 

Colin Fox: I have two brief points. I will focus on 
the current £5,000 compensation level and leave 
aside the £20,000 completely. One of the 
remedies that are available to the Law Society in 
disposing of a complaint is to order the solicitor to 
charge the client no fee. You have already said 
that the maximum compensation that you have 
declared so far is £3,200. Have there been 
occasions when the penalty that was levied 
against the solicitor might have been more than 
£3,200 by virtue of the fact that the solicitor had to 
do their own work? 

Philip Yelland: Yes, that is quite right. There 
have been occasions where the combination of an 
award of compensation—even under the limit of 
£1,000—and an order to refund all fees or even a 
significant part of a solicitor’s fees has far 
exceeded that amount. 

Colin Fox: Is it fair to say that there have been 
occasions where the total has exceeded the 
current £5,000 limit? 

Philip Yelland: Oh yes. I can certainly think of 
occasions when that has happened. The biggest 
refund of fees that I can think of was somewhere 
in the region of £24,000. 

Colin Fox: Right. That is clearly beyond the 
penalty proposed in the bill. 

Could you give us an idea of where the majority 
of disposals fall? I take it that compensation 
seldom settles at the £3,200 level. At what level 
are the majority of disposals settled? 

Philip Yelland: Last year, the average 
compensation payment was £474. A total of 452 
compensation awards were made last year. There 
was an abatement of fees in 168 cases. In 14 
cases, we asked a solicitor to do something to 
rectify matters, and there were 31 cases in which 
we asked the solicitor to do something else. For 
example, if a solicitor has not wound up an 
executry very well, one of the options is to instruct 
the solicitor to give it to someone else to finish off. 
The second solicitor finishes off the case and the 
original solicitor has to pay for it. Obviously, each 
year is different. If the committee wants more 
information about that, we will be happy to provide 
it.

Colin Fox: Just to clarify, my maths shows that 
half of the complaints resulted in a disposal along 
the lines of ordering a solicitor to do extra work, 
and so on. 

Philip Yelland: Of the matters that go to 
committees, it is fair to say that something like 30 
per cent result in an inadequate professional 
service award. 

Colin Fox: Thank you. I am grateful. 

15:15
Jackie Baillie (Dumbarton) (Lab): I wish first to 

ask a supplementary question following on from 
something that Maureen Macmillan raised. Mr Mill 
was definitive in his rejection of the notion of any 
delays at all to claims against the master policy or 
the guarantee fund. Given the evident complexity 
of some negligence cases, I find that line hard to 
swallow whole. Having not yet ploughed through 
all 600 submissions—although I promise faithfully 
to do so—I would ask Mr Mill to indicate the 
average time taken and the longest time that it has 
taken to resolve a case. 

Douglas Mill: I simply cannot do that, but I 
know who could: the Royal & Sun Alliance, the 
lead insurer. It is the claims-handling body. I will 
define my terms slightly more accurately. I am 
saying that undue delay on the part of the lead 
insurer or its panel solicitors does not particularly 
happen, rather than that there is no delay at all.  

I would like to make a supplementary point, too. 
Perhaps I should have said this when Mrs 
Macmillan asked me about it. We should not 
confuse the payments for inadequate professional 
service with claims under the master policy. The 
average annual payment over the past couple of 
years has been about £10 million, which is a 
significant amount of money. The figures are 
assessed against the law of negligence.  
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Caroline Flanagan: Of course, the Law Society 
does not handle the negligence complaints that 
are made against the master policy. Those 
complaints go to the insurer, and the Law Society 
does not deal with them. There is nothing that we 
can do at that end of things that can be overseen. 

Jackie Baillie: I understand that. I was just 
concerned that a definitive statement had been 
made. The matter has now been clarified. There 
could be a delay, but it will perhaps not be an 
undue delay. That is excellent—I like to 
understand things. 

Mr Swinney: I am interested in what the 
witnesses have just said about the Law Society 
having nothing to do with the arrangements for 
handling negligence claims. I have in front of me a 
memorandum in connection with the case of one 
of my constituents. It was issued by Mr Mill on 5 
July 2001. I do not know whether it is available 
among the committee’s papers, but I know that the 
convener has a copy. I am happy to pass it on. 

The Convener: The committee has it. 

Mr Swinney: That is fine. Mr Mill’s memo was 
written to the then president of the Law Society, 
Mr McAllister. It refers to the broker of the master 
policy. Mr Mill suggests that it would be good if he 
and the others involved all got together and had a 
“summit meeting” to discuss how to dispose of my 
constituent’s “several valid claims”. Mr Mill and I 
have discussed the matter at length over the 
years, but I find that a rather strange memo if it is 
to sit comfortably with the statement that the 
president has just made.  

Caroline Flanagan: For reasons that are clear, I 
will ask Mr Mill to answer that. That was before my 
time.

Douglas Mill: Mr Swinney and I have indeed 
discussed this matter on several occasions over 
the past few years. I would say that it goes a long 
way towards proving that we do not dabble in 
individual claims. I will go on oath and on record, 
and I will swear on my granny’s grave, that never 
once have I, any member of my staff or any office-
bearer dabbled in a claim.  

My point is that there are various parties 
involved. Let us say that Anne Hastie represents 
the Law Society. She tenders the master policy 
brokerage on a five-year rolling programme with 
Philip Yelland, who represents the broker, Marsh. 
Each year, he in turn buys that on the market from 
me, the RSA, as lead insurer, and from the other 
insurers. When necessary, they would instruct 
Caroline Flanagan, representing the panel 
solicitors. That is the sharp end of claims being 
dealt with.

The layer of insulation between the Law Society 
and claims handling is Marsh the broker. Our then 

president, Martin McAllister, got a letter from Mr 
Swinney’s constituent, Mr Mackenzie. The 
committee will accept that many letters that our 
president gets do not have the same degree of 
foundation as lies behind Mr Mackenzie’s issues. I 
was asked to give a briefing on the matter. I quite 
properly inquired of Marsh, “I seek an assurance 
that these claims are being progressed quickly.” 
That is what I do in such situations. I give my 
president an assurance that I am satisfied, having 
been satisfied by Marsh. That is all set out in the 
Marsh response, to which I refer the committee. I 
will say, “I have been satisfied by our broker that 
our insurer and its solicitors are acting 
expediently.” That particular message was relayed 
back. That is the sum and substance of the matter. 
If we dabbled in claims, that would have been a 
very different memo.

Mr Swinney: The memo of 5 July encourages  
“a summit meeting on the up-to-date position”  

to be held to look at 
“both the complaints and the claims aspects.” 

That rather suggests that the Law Society has 
been involved. The claim remains unresolved to 
date and yet the memo is dated 5 July 2001. I 
appreciate your indulgence in allowing me to put 
that on the record, convener. 

Douglas Mill: I really feel that I require to 
respond to two of the points that were made. If the 
claim remains unresolved, it is a matter for Mr 
Mackenzie and for the guarantee fund. There may 
be a plethora of reasons why the case remains 
unresolved. In the inquiry that he made to our 
fairly recent president, Mr Mackenzie raised a mix 
of issues. From the client’s perspective, it can be 
difficult to separate out claim issues from matters 
of complaint. It is perfectly valid for me to inquire 
of Philip Yelland and his team whether Mr 
Mackenzie has complaints and, if so, whether they 
are being dealt with expeditiously. That is very 
different from dabbling in the merits of the case, 
which we would never do. I give my personal 
assurance to the committee that that is and will 
always remain the case. 

The Convener: Obviously, the committee is not 
in the position to arbitrate in the matter, but that 
has now been put on the record. 

I will let in Mr Purvis, if it is on the point and he is 
brief.

Jeremy Purvis: I return to the matter of the 
£20,000 limit. I will be brief. I understand that if 
someone goes to a court on a point of negligence, 
for example, there is no limit to the compensation 
that the court can decide. 

Douglas Mill: None whatever. The court will 
recompense to the full value of the claim. 
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Jeremy Purvis: That is helpful. In our oral 
evidence taking and in the written submissions, we 
have heard that insurers could use the bill as a 
threat to put up insurance premiums, which could 
cripple small firms, especially those with tight 
margins. However, surely insurance would also be 
against the prospect of complaints being made to 
the commission. 

Mr Yelland quoted statistics from the Law 
Society’s annual report. Although there was a 4 
per cent reduction in the number of complaints in 
2001, there was a 14 per cent increase in 2002; a 
19 per cent increase in 2003; and 30 per cent 
increases in both 2004 and 2005. The number of 
complaints rose from 2,112 in 2001 to 4,849 in 
2005. Would the rise in the number of complaints 
not have a much bigger impact on any insurance 
broker who was looking at trends than any rise in 
the level of compensation? Surely the brokers will 
look at the figures and say, “There is something 
wrong with this profession.” 

Philip Yelland: I do not think that it would, 
because the reason for the significant increase in 
the number of complaints over the past two or 
three years comes down to complaints about the 
profession’s alleged mis-selling of endowment 
policies. Those complaints will come to an end in 
the next two or three years. If the figures for those 
complaints are stripped out of the totals, there is 
still a small percentage rise in the number of 
complaints that are received each year, but it is 
nothing like the percentages that are in the annual 
report. We can provide the committee with 
information on the number of endowment 
complaints, if that would be helpful. Although 
those complaints have skewed the figures, it is 
also fair to say that most financial services 
regulators are suffering the same difficulties. 

The Convener: We would be grateful if you 
would do that. 

Jackie Baillie: I will be brief. Nobody will need 
to swear on their granny’s grave to answer this 
question, which is on the complaints levy. We 
heard from the bill team last week that, 
irrespective of whether a complaint is upheld, a 
complaints levy will be charged. We were told that 
the reason was to remove the financial incentive 
for the commission to charge solicitors 
inappropriately. What is your view of that and how 
would you fund it? 

Caroline Flanagan: I noticed that the Executive 
said that it did not want to find that the commission 
felt obliged to try to uphold complaints. That was 
an extraordinary thing to say about a commission; 
it suggests that it will not be able to make its own 
decisions. 

However, I also noticed that the committee 
quickly picked up on the fact that the same 

pressure will arise in relation to the hurdle that 
vexatious and frivolous complaints must cross. 
One view is that an imperative on the new 
commission should be to get complaints over that 
hurdle. 

The Law Society has no problem with the 
proposal that someone who has polluted the 
system—in other words, someone who has done 
bad work and failed to sort things out with the 
client—should pay towards the handling of a 
complaint. However, we have a problem with the 
proposal that someone against whom a client 
makes a complaint even though they have done 
work well should still have to pay for the handling 
of the complaint simply because they could not 
satisfy the client that the work had been done well 
and in spite of the commission agreeing that the 
work had been done well. We would prefer the 
system to be skewed in such a way that a true 
polluter had to pay more than someone who 
merely sought to answer a complaint. 

There is a proposal that complaint handling 
should be funded by a combination of the 
imposition of a levy on the whole profession and 
the use of case fees or a polluter-pays system to 
pick up a percentage of the amount required. We 
think that funding should be skewed towards the 
whole profession, but an element of it could come 
from a true polluter-pays system. What is 
proposed is a solicitor-pays system, not a polluter-
pays system; the two are not the same. 

Jackie Baillie: Thank you. That was clear. 

Lastly, I turn to the issue of non-lawyers. It 
appears that, at stage 2, the Executive intends to 
lodge amendments that will enable the Scottish 
Legal Aid Board to provide grant funding for non-
lawyers, as well as case-by-case funding. Do you 
support such a change? 

Oliver Adair (Law Society of Scotland): We 
have always agreed that other providers can 
provide as good a service as the one that solicitors 
provide. Our difficulty with the bill is that it 
proposes a case-by-case funding system, which 
we do not think would be practical for the other 
providers. You will note from our submission that 
we favour a grant or contract-based system. We 
have no difficulty with non-lawyers receiving 
funding.

Caroline Flanagan: I have a supplementary to 
that. We are concerned about the fact that the bill 
will not create a level playing field. The bill does 
not make it clear whether such new registered 
advisers, who would be paid by SLAB, would be 
covered by the new commission. Given that 
solicitors and advocates will be covered by the 
commission, it would be extraordinary if the new, 
subordinate level of adviser that is being created 
was not. 
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Furthermore, it is extraordinary that people such 
as will writers and claim handlers will not be 
covered in any way. The bill will subject to more 
regulation areas of the profession that are already 
fairly heavily regulated but will leave unregulated 
practitioners alone. I do not think that that is in the 
public interest.  

The Convener: It is fair to say that yours is not 
the only organisation that has drawn attention to 
that issue. 

Mr Swinney: I return to the idea of a general 
levy. If the bill’s proposals are implemented, does 
the Law Society plan to reduce the cost of the 
practising certificate for solicitors? 

Douglas Mill: We probably will reduce it, simply 
because about 50 per cent of the work of the client 
relations office will be reconfigured. Although that 
cost might well reduce over time, the reduction will 
in no way reflect what the additional cost of the 
commission will be. There may be a £50 to £60 
saving on the practising certificate fee, whereas 
we calculate that the economic impact of the 
commission on the average solicitor may be about 
£500.

In reply to Jackie Baillie, I wanted to say that, 
sadly, the commission’s independence has been 
lost sight of when it comes to payment. Although it 
is fine that the commission should be independent 
of the profession, it seems that the profession will 
pick up the entire bill for it. The Executive will save 
about £400,000 per annum as a result of the 
abolition of the Scottish legal services 
ombudsman’s office. The society thinks that that 
commitment should continue for a range of 
reasons, not least to enforce the independence of 
the new commission. It was difficult to respond to 
the proposals in the financial memorandum 
because it contains no solid targets. Perhaps the 
funding could be structured in such a way that the 
Executive funded the head-office costs and the 
profession picked up case fees and on-going 
operational costs. That would be more equitable. 
The point about payment and independence 
should not be lost sight of. 

Mr Swinney: Are the estimates that the financial 
memorandum makes about the number of staff 
that the commission will have either too large or 
too small? Mr Yelland is probably best placed to 
answer that. 

Philip Yelland: The difficulty is that it is hard to 
tell from the bill and the financial memorandum 
exactly what the structure will be. When you asked 
Executive officials about that at last week’s 
meeting of the Finance Committee, you obtained 
some helpful information. My concern is that given 
that individuals with relatively small case loads will 
be doing the work, the estimates for the number of 
staff and therefore the overall salary costs are 
probably on the low side. 

Douglas Mill: We followed Mr Swinney’s 
questioning. We have a range of financial 
concerns about the commission, one of which 
relates to the fundamental lack of financial 
accountability. Any suggestion that the fact that 
the commission will refer its budget to the 
professional body once a year amounts to 
adequate control is nothing short of daft. We think 
that a body such as Audit Scotland must have a 
role to play. Many of our members are exercised 
because at the moment it looks as if the new body 
will be able to write itself a blank cheque, without 
being accountable to Parliament, the Executive or 
the profession that will fund it, either wholly or 
principally.

The Convener: I have no doubt that, in time, the 
Finance Committee and perhaps even the Audit 
Committee will comment on that. 

Thank you for your contribution to what has 
been a reasonably tight session. I welcome your 
offer to send supplementary information. As we 
proceed with our analysis of the bill, we may need 
additional material, so I am glad that you have 
said that you would be willing to provide it. 

We will resume with our next panel at 25 
minutes to 4. 

15:31
Meeting suspended. 

15:36
On resuming— 

The Convener: We now move to the second 
panel. I welcome Valerie Stacey QC, the vice-
dean of the Faculty of Advocates. She is 
supported by Carole Ferguson. Would you like to 
add anything to your submission on behalf of the 
faculty? 

Valerie Stacey (Faculty of Advocates): No. I 
will introduce my colleagues. As you said, I am the 
vice-dean of the Faculty of Advocates. I am 
supported today by Carole Ferguson. She is not a 
member of the Faculty of Advocates but is a 
member of our staff who is here to assist me with 
my papers. I was going to bring Kenneth 
Campbell, who is a member of the faculty, but 
unfortunately he is in court up the road, so I have 
brought Carole with me. 

Mr Swinney: Someone has to be there. 

Valerie Stacey: Yes. Someone has to mind the 
shop. 

The committee has our written submission. I 
have watched the video clip of the previous 
evidence, for example from the Executive. I also 
listened to part of what Caroline Flanagan and the 
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other representatives of the Law Society of 
Scotland said. I know that committee members 
have asked other witnesses a number of 
questions that they may also wish to ask me. I will 
try not to repeat too much of what members have 
heard already, when the issues do not apply 
differently to the Faculty of Advocates. I will 
concentrate on the issues that affect us in a 
different way. 

Of course, our submission is on behalf of the 
Faculty of Advocates. I emphasise at the outset 
that the faculty is a different organisation from the 
Law Society and that we work in a different way. 
That has consequences for complaints and for 
how we handle them. The most obvious point is 
that we are very much smaller than the Law 
Society. The number of practising advocates is 
466; our non-practising membership takes the 
figure up to more than 700. Our non-practising 
membership includes a large number of judges 
and sheriffs but also people who have retired and 
various tribunal chairmen. The number of 
advocates who represent clients in court and give 
written opinions is about 466, whereas Mrs 
Flanagan is the president of the Law Society, 
which represents more than 11,000 lawyers. The 
two organisations are entirely different sizes. 

The type of work that we do is also different, in 
that we do not handle clients’ money. Therefore, 
we do not have accounts rules, because we do not 
need to have them. We do not have a guarantee 
fund, because we do not need to have one as 
there is no way in which an advocate deals with 
clients’ money. In contrast, a great deal of 
solicitors’ work involves conveyancing, executries 
and such like, so they certainly handle clients’ 
money. The fact that the type of work that we do is 
different has consequences for the regulation that 
is required for advocates. 

If members have had the opportunity to read our 
submission, they will have gathered that, despite 
the Executive’s view on the matter, we state that 
the bill will not be compliant with ECHR. We also 
say that we do not agree with various aspects of 
the bill anyway. If it is of any assistance to the 
committee’s consideration of the bill and its 
reporting back to the Executive on it, I am happy 
to answer any questions that the committee might 
have, expand on anything in our written 
submission or, indeed, address anything that we 
did not write about but on which the committee 
would like my view. 

The Convener: I can assure you that you were 
invited here to represent the Faculty of Advocates 
because we recognise the differences between 
the professions and their different roles and 
methods of operation. 

As with the previous panel, members will pick up 
on certain areas and other members will ask 

questions on the back of that. I will start in the 
same way as I did with the Law Society. The 
public’s confidence in complaints against the legal 
system seems to be low. The Faculty of 
Advocates said clearly in its written submission 
that it believes that it is far wiser to have self-
regulation. Perhaps you can explain why the 
faculty says that. 

Valerie Stacey: We say that because we think 
that it is vital that, as a society, we have 
independent lawyers; that is, lawyers who are 
independent of the executive and who will 
represent their clients without fear of any 
consequence that that might have for the lawyer. 
What the Scottish Executive proposes in its bill 
would, in effect, end that independence and mean 
that the executive would have some control over 
the profession. Our view is that that would not be a 
good thing for clients because it is important that a 
member of the public who becomes a client can 
go to an advocate—through a solicitor, as 
members will know—who will represent them 
whether or not their case is attractive and whether 
or not it is a case that the advocate can see is 
likely to annoy or go directly against the executive. 
It is important that a client can find a lawyer who is 
not in any way controlled by the executive. 

That is the widest point about the independence 
of lawyers that I would make. The independence 
of the profession is vital. However, I also 
recognise that people must have confidence in a 
complaints system. Such people include the 
clients who wish to make the complaints and the 
lawyers about whom the complaints are made. In 
order to have a good complaints-handling system, 
we must have confidence from both parties. 

Now, I appreciate that there are people who feel 
that lawyers stand up for one other and do not 
have a good complaints system—I am constantly 
being told that in newspapers and elsewhere, so I 
accept that there are people out there who feel 
that. There will always be some people who feel 
that, no matter what. I am not saying for a moment 
that my part of the profession has always been 
perfect or, indeed, that it will be perfect in future. 
No doubt, like everybody else, there are things 
that we could do better and things in the past that 
we could have done better. However, complaints 
are now dealt with by complaints committees, of 
which half the members are lay people and half 
are advocates.  

I submit to the committee that that is a good 
system for confidence. From the client’s point of 
view, it means that it is not just lawyers looking 
after lawyers—if the client feels that that is how 
lawyers act. The committee will appreciate that I 
do not concede that we act like that and I will tell 
you why in a minute, but I concede that there are 
clients out there who say that that is what they 
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think, so I accept that that is what they think. 
When they discover that there are two lay people 
on the complaints committee, I submit that that 
should give them confidence that it is not just 
lawyers looking after lawyers. 

We must take an holistic view of a complaints 
system and consider the position from the other 
point of view, which means that lawyers, too, must 
have confidence in the system and believe that the 
people who deal with complaints, to put it bluntly, 
know what they are doing. That matters from the 
client’s point of view as well because in order to 
make a decision about whether somebody has 
done something right or wrong, we must know 
what they are supposed to have done. 

The Convener: Do you feel that there is any 
need for an external review of the procedures or 
external guidance on them? 

Valerie Stacey: We certainly feel that there is a 
need for the lay members that we have. We are 
pleased to have them and we feel that they are 
helpful.

As vice-dean of the faculty, I am quite often one 
of the members of a complaints committee. There 
are four people on the committee and each one 
has an equal vote. If I was on the committee, I 
would be the chairman, but I would not have an 
extra vote. My experience has told me that the lay 
people are very useful. I listen to and am 
interested in what they say. I accept that they 
bring a perspective that is different from mine. The 
faculty thinks that there is certainly a role for lay 
people.  

If you are asking me a wider question about the 
whole system, you will know—or perhaps you will 
not know—that our submission to the Executive 
suggested that there should be a completely 
independent appeals body to which either the 
practitioner or the person making the complaint 
could appeal after the matter had been dealt with 
by the profession. You will appreciate that such a 
body would be different from the ombudsman. 

15:45
The Convener: You said that you, or a member 

of the faculty, might chair a committee, but that 
you would have no casting vote. How would you 
come to a decision if there were two votes each 
way? 

Valerie Stacey: In such situations, in which we 
have been, we try to discuss the matter further to 
see whether we can all come to a view. If we 
cannot do so, the complaint will not be upheld. 

Colin Fox: I welcome your introductory remarks 
and your acceptance that the public often feel that 
lawyers protect one another in the complaints 
system. Such fears, anxieties, perceptions or 

perspectives—call them what we will—are part of 
the committee’s deliberations. 

I want to focus on a couple of points in the 
faculty’s submission. There is the category of 
service complaints and the category of conduct 
complaints. Given that there were 47 complaints 
against advocates in the years 2004 and 2005, 
which is a small number of complaints, and given 
that the public might not be able to distinguish 
between the categories, is there not a case for 
putting all complaints against advocates together?  

Valerie Stacey: Are you asking whether we 
might put them all together in the future? 

Colin Fox: Yes. 

Valerie Stacey: Would all complaints go to the 
commission? 

Colin Fox: Yes. 

Valerie Stacey: We would not be in favour of 
that. The faculty does not make the distinction that 
the Law Society makes between conduct 
complaints and service complaints, which I think it 
is rather difficult to make. I have looked at the 
complaints that we have dealt with recently and 
asked various colleagues who serve on 
committees whether they thought that particular 
complaints were about service or conduct. We 
have had discussions about that.  

Let us take the example of delay, which I accept 
is something that the public think goes hand in 
hand with lawyers. For an advocate, a complaint 
about delay might be a service complaint, but it 
shades into conduct too, because we deal with the 
court. The courts have diets and people have to 
turn up on a specific day. If an advocate has not 
done the work, they are not able to assist the 
court. That might have service consequences for 
the client, but it also has conduct consequences. 
The faculty is concerned that the distinction is not 
easy to make. There are other examples, but I 
think that you understand what I am saying.  

However, the fact that the distinction is not easy 
to make would not in itself make me say that all 
complaints should go to the commission. In my 
opinion, if they all went to the commission, the 
independence of the profession would be 
weakened. I understand the Executive’s proposals 
to mean that conduct complaints, however they 
are defined, are to stay with the profession, but the 
Executive will have the opportunity to do a variety 
of things, which my colleagues said in our 
submission and I say to you give the Executive 
some control. There is perhaps a question about 
creeping control there, but at least the proposal is 
that the conduct complaints should be left with the 
profession at present, which I think is a good idea. 

I would not be in favour of conduct complaints 
going to the commission, but you will appreciate 

104

336



2315  2 MAY 2006  2316 

that I am not in favour of anything going to the 
commission. The reason for my view is that 
conduct is a matter for a profession. We must 
keep up our standards—we have an interest in 
that. It is not in the faculty’s interest to have 
members who are not performing to an 
appropriate level of conduct. That reflects on us 
all.

Colin Fox: It is interesting that you say that the 
faculty does not make a distinction between 
service complaints and conduct complaints. 

Valerie Stacey: We do not do that in the way 
that the Law Society has to. 

Colin Fox: That is valuable, as is your point that 
if the bill is enacted, making that distinction will 
remain difficult—you gave the example of delays 
in court. Would the faculty not oppose putting all 
complaints together if the profession continued to 
examine complaints? You are against putting 
complaints together if the commission considers 
them together, but you would not be against that if 
the profession considered complaints. 

Valerie Stacey: Essentially, that is what we do 
at the moment. We simply receive and deal with a 
complaint, without spending too long thinking 
about what kind of complaint it is. 

Colin Fox: That brings us back to the beginning. 
What you describe is what you do at the moment, 
but that involves a system in which the public have 
little confidence. 

Valerie Stacey: I hear what you say. I have said 
that I accept—as I must, from reading newspapers 
and so on—that some people say that they have 
no confidence in lawyers. As it happens, such 
comments are mostly about solicitors, but that is 
simply because there are far more of them. I am 
not trying to say that there are no people out there 
who say that they have no confidence in 
advocates, because I am sure that there are.

Colin Fox: My final point is designed to obtain 
some free advice from a QC. You think that QCs 
cannot work out the distinction in the bill between 
conduct complaints and service complaints, so 
whoever takes on the duty of establishing that in 
due course will have a hell of a problem on their 
hands. Is it fair to say that? 

Valerie Stacey: That is what I am saying. 

Colin Fox: Great. Smashing. 

The Convener: That could have been construed 
as a leading question, Mr Fox. 

Mr Maxwell: In response to questions from the 
convener and Colin Fox, it is clear that your main 
concern is independence. 

Valerie Stacey: That is my major concern, 
although you will appreciate that I have other 
concerns. 

Mr Maxwell: Could the bill be amended to deal 
with that concern effectively? Is the concern 
caused by the fact that ministers will appoint 
members of the commission? We discussed with 
the Law Society other possibilities that would 
create a more independent commission. 

Valerie Stacey: Ministers will appoint members 
and will be able to get rid of them. One very wide 
provision says that a person can be stood down 
because they are thought unsuitable. 

Mr Maxwell: Do you object to the creation of the 
commission per se or to the creation of a 
commission as envisaged in the bill, because of 
the perceived possibility of political interference? 

Valerie Stacey: I am sorry; I understand the 
question now. The objection is to the commission 
as it is described in the Executive’s bill. It is 
unsuitable. The faculty says that the profession 
ought to deal with complaints, but we understand 
that people for some time have had the ability to 
approach the ombudsman if they think that a 
complaint has not been handled correctly. Our 
suggestion was a little more radical—it was to 
have an appeal to a completely independent body, 
which would take only appeals. Complaints would 
stay mainly with the profession but an appeal to a 
completely independent body would be available. 
That is a long way away from what is suggested, 
especially for the Faculty of Advocates. 

One difference between how we and solicitors 
work might not be obvious. I understand from the 
Executive’s bill and its policy memorandum that it 
wants issues to be resolved at source; the bill has 
provisions on prematurity and so on. It is difficult to 
see how such a system would work with the 
Faculty of Advocates, because we are all sole 
practitioners. The Law Society has, properly, a 
standing order that says that its member firms 
must have complaint-handling or client-relation 
partners—Michael Clancy is sitting behind me and 
he will tell me if I am wrong, but I think that I am 
right. Advocates do not have such a system 
because we are sole practitioners. 

Of course, we have a discipline code. The office 
bearers of the faculty—I am the vice-dean and we 
have a dean and other office bearers—have 
certain duties in relation to our complaints rules, 
which we carry out along with the lay people I 
mentioned. We do not have firms in which there 
are three partners and two assistants, so it is 
difficult to see exactly how that would be dealt 
with. We do not speak directly to most of our 
clients without a solicitor being present. Members 
will appreciate that clients generally come to us 
through a solicitor, although there are exceptions 
to that. Some people can instruct an advocate 
directly, but that tends to be people from other 
professions, such as chartered surveyors and not 
members of the public. Generally, I get a letter 
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from a solicitor on behalf of his client asking me to 
do a particular piece of work, which, I hope, I will 
do and that will be that. The solicitor may instruct 
me again, or they may not—that is up to them. It is 
difficult to see how the proposals in the bill would 
work for us. 

Maureen Macmillan: Earlier, in response to 
either Stewart Maxwell or Colin Fox, you said that 
the complaints commission will not be able to deal 
with conduct cases, but you said later that appeals 
to an independent body would be a good thing. I 
presume that that independent body could deal 
with conduct cases. I am not sure why you think 
that an independent appeals body could deal with 
conduct cases, whereas the commission could 
not.

Valerie Stacey: That body would deal with 
appeals only. There would be a funnelling up, so 
there would be far fewer appeals than conduct 
cases. 

Maureen Macmillan: Yes, but basically you are 
talking about lay people dealing with conduct 
cases. 

Valerie Stacey: I beg your pardon, but I was 
not.

Maureen Macmillan: Perhaps you could 
elaborate on who should be on the appeals body. 

Valerie Stacey: It would be essential to have 
lawyers on it. We suggest a mixture of lawyers 
and lay people. Our point is not that we should 
have lawyers on it to protect other lawyers, 
although I appreciate that Mrs Macmillan is not 
arguing that that is our aim. The point is that a 
person needs to know what lawyers are supposed 
to do before they can make a sensible decision 
about whether a lawyer did something well, badly 
or indifferently. 

Maureen Macmillan: Indeed, but there must be 
a trade-off between that need and the need for 
transparency, so that the public agree that 
complaints are considered properly. One of my 
concerns is that, as you said, a large proportion of 
the complaints against advocates are about 
conduct. If they are seen to be dealt with by the 
Faculty of Advocates, the public might not 
perceive that to be transparent. 

Valerie Stacey: To be frank, we need more than 
just a perception that the process is transparent. 
The lay members that we have do not simply give 
the impression that they are involved—they 
actually are involved and they are useful. I accept 
that some members of the public will say that the 
complaints are really dealt with by the Faculty of 
Advocates, because the complaints committee 
meets in the faculty’s premises and the chairman 
is the vice-dean of the faculty. I understand that 
people will wonder how independent that is, but 
actually, half of the members are lay people. 

Maureen Macmillan: I agree, but I am talking 
about perception. The fact that there are many 
conduct cases might lead people to think that the 
complaints committee is not doing a good job of 
impressing on other members of the faculty what 
good conduct should be. 

Valerie Stacey: I cannot agree with that. 
Although I would like there to be no complaints at 
all, it would not be fair to say that we have a lot of 
complaints. There have been 47 in each of the 
past two years, but let us say that the figure is 
about 50 a year, which is a little higher than the 
actual figure. Given the number of practitioners 
and the type of work that we do, I cannot agree 
that that is a lot of complaints. It is hard to say 
what would be a lot of complaints, but I cannot 
agree that we have a lot. 

You have touched on one reason why it is 
important that the profession deals with conduct 
cases. It is important for the profession to know 
what is going wrong if something is going wrong, 
and it is important for me as vice-dean to know 
what complaints arise. As a member of a 
committee myself, I deal personally with some 
complaints, but I make it my business to know 
about other complaints. I know that other people 
on the committees deal with these matters but, as 
vice-dean, I am certainly entitled to find out what is 
going on and what complaints have been made. 
However, other counsel cannot just go to Carole 
Ferguson, who does a lot of the work on this 
matter, and ask her about complaints. I am 
working on ways of telling counsel about recently 
upheld complaints without breaching 
confidentiality. After all, having a complaint made 
against you is an important matter for a lawyer. As 
Michael Clancy said earlier, it is a horrible thing to 
happen. I am not saying that the experience is not 
horrible for the complainer—I have no doubt that it 
is—but lawyers and members of the Faculty of 
Advocates take any complaint made against them 
extremely seriously. Our rules cover the 
publicity—or otherwise—of a complaint, because 
we do not think that everything should be 
publicised. As a result, I need to be careful what I 
tell other counsel in case I breach a person’s 
confidentiality.

On the other hand, as vice-dean, I have an 
educational role, and it is important to tell newer or 
younger counsel about the sorts of things that 
have been happening to educate them about 
these matters. 

16:00
The Convener: How do you appoint the 

committee’s lay members? 

Valerie Stacey: They are appointed by the 
Executive. I do not know the nuts and bolts of the 
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process, but we end up with a list of people and 
simply have to see who will be available for 
service on a particular day. 

The Convener: Are you quite happy to accept 
that input from the Executive—which basically 
amounts to Government telling you how to operate 
some of your systems—instead of from an 
independent body? 

Valerie Stacey: I am happy to accept the list 
that the Executive produces. However, I do not 
think that it is necessarily telling me what to do. 

The Convener: So it is not directing you. 

Valerie Stacey: No.

Mr Maxwell: You have been very fulsome in 
your praise of the lay members who sit on your 
committee. However, in your written submission, 
you oppose the establishment of the new 
commission because you think that it will 
“lack the necessary expertise to determine complaints 
against advocates fairly and effectively.” 

The new system will be based on a mix of lay and 
legal members. Will you tell us why you feel that 
your current system, which contains a similar mix, 
is worthy of praise but the proposed commission 
will, in your opinion, lack the same level of 
expertise?

Valerie Stacey: The bill does not make it clear 
exactly to whom the complaints will be delegated. I 
might be wrong but I do not imagine that, given the 
terms of the bill, the nine proposed 
commissioners—four lay representatives, four 
legal representatives and a non-legal chairman—
will sit as a nine-member committee to hear every 
complaint. The only provision in that respect 
simply allows the commission to delegate its work 
to any person, and there is no suggestion that the 
person to whom the work is delegated needs to be 
qualified in anything. 

Mr Maxwell: So you are concerned by the fact 
that you are unsure or unclear about the process 
of investigating complaints. 

Valerie Stacey: I am unclear about that, and I 
am troubled by it. 

Mr Maxwell: Earlier, you said that the 
committees in the current system comprise two 
lawyers and two lay people. However, in response 
to the convener, you also said that, if there is a 
split decision and agreement cannot be reached, 
the complaint will not be upheld. Is that correct? 

Valerie Stacey: Yes. 

Mr Maxwell: But is that not the crux of the 
problem? Under your current system, the legal 
profession effectively has a veto, because the two 
legal members of the committee can block any 
complaint simply by refusing to reach agreement. I 

am not saying that that happens, but do you not 
appreciate that, given the problem of perception 
that others have highlighted, it would be 
appropriate for the commission to have a non-
legal majority? 

Valerie Stacey: I appreciate that you could, in 
theory, say that and I understand the importance 
of knowing what could happen under a system of 
rules, even if it never does.  

First, the proposed commission will offer to the 
lawyer or the complainer an appeal to the tribunal. 
The tribunal will be independent of the 
commission. Secondly—and this will not answer 
your process point—it does not seem to happen 
that the lawyers line up on one side, whichever 
side it might be, and the lay people on the other. 
The lawyers tend to be somewhat harder on their 
colleagues than the lay people are. I cannot prove 
that to you, but it is often the way that lawyers take 
a dim view of incorrect behaviour by other lawyers. 
I do not feel that what you describe happens in 
reality.

Mr Maxwell: Thank you. You seem to be 
concerned about a lack of expertise among 
commission members. 

Valerie Stacey: Yes. 

Mr Maxwell: Although the lay members might 
not be legally qualified, do you not think that they 
would have an appropriate background to serve 
on the commission and that they would have skills 
and expertise in areas that cut across many 
different professions, which would give them the 
ability to be effective on the commission? Also, it 
would not be necessary for them to have a legal 
background, as some members would have to be 
lawyers, so a lack of legal expertise would not be 
a problem. 

Valerie Stacey: I disagree; I think that it would 
be a problem. It would be a problem in other 
professions too. If I wanted to know whether my 
doctor had treated me negligently, I would not ask 
an accountant; I would ask another doctor.  

Mr Maxwell: I appreciate that: that is why the 
lawyers would be on the commission. Surely there 
are common standards for the type of service that 
would be offered? 

Valerie Stacey: Perhaps I can put it this way: I 
do not mean to be pejorative about anybody other 
than my own members, but some regulation 
equates to a file check. That might be the case 
with some complaints against solicitors. It might 
also be the case with the Financial Ombudsman 
Service. It can be asked, “Did you tell the client 
such-and-such? Did you give them a particular 
leaflet? Did you give them an explanation of 
something in writing?” and boxes can be ticked to 
show whether those things were done. 
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The trouble for advocates is that that is not how 
we work. We do not keep files such as those that 
are found in solicitors’ offices. We cannot produce 
a file and say, “Here you are: here are all the 
letters that we sent out. Here are the cheque 
entries,” and so on. That is not the way we work. 
We are sent papers by a solicitor, we do a 
particular piece of work and then we send them 
back. Determining whether we did something 
wrong would sometimes be a little more 
complicated to work out. That is partly what I was 
talking about earlier—the shading between service 
and conduct complaints is a little more difficult for 
us than it is for some other professions. 

I am concerned not only for me but for the 
public. I honestly do not think that without legal 
knowledge a person would be able to say, “That 
advocate has given the wrong advice or has done 
the wrong thing.” You would need to have some 
legal knowledge to know whether that was the 
case. 

Some members of the public might have a 
complaint that I and my colleagues on the 
complaints committee would recognise, but it 
might not be obvious even to someone who has a 
background in complaint handling. I certainly 
recognise that there are people with such a 
background. I have worked with the outgoing legal 
services ombudsman and others and I know that 
there are people with complaint-handling skills; 
since I became vice-dean, I have learned a lot 
from them about the right way to handle 
complaints. They need to have technical 
knowledge, which is why I used the example of a 
doctor’s negligence—there is no use asking your 
accountant about that. 

The Convener: I will bring in Bill Butler to raise 
the ECHR issue. 

Bill Butler: Ms Stacey, I will not begin with 
ECHR; I will lead up to it. In your introductory 
remarks to the committee, you said that the bill 
would end the independence of the profession. A 
little later on, you said that it would very much 
weaken the independence of the profession. 
Which is it? 

Valerie Stacey: I do not think that something 
can be a bit independent—it is either independent 
or it is not. 

Bill Butler: That is my point. Are you saying that 
the bill would end the independence of the 
profession or are you resiling from that and saying 
that it would weaken it? 

Valerie Stacey: I am saying that it would end it. 
There are no shades of independence—you are 
either independent or you are not. 

Bill Butler: I am grateful for that, because you 
said both things, so I wanted to sort out which it 
was. 

Valerie Stacey: I am sorry about that. 

Bill Butler: That is fine. Are you saying that you 
are against the proposed commission as it is 
described in the bill? Are you really saying that the 
bill is not open to remedial action? 

Valerie Stacey: Amending the bill to make it 
ECHR-compliant would turn it into a different bill. 

Bill Butler: It would be the bill at which you 
hinted when you said the process should be as it 
is now with the Faculty of Advocates and that 
there should be an appeal to an independent 
body. Is that what you would prefer? 

Valerie Stacey: Yes. 

Bill Butler: However, given that your preference 
is not contained in the bill, and we are looking at 
the bill today, let us turn to it. 

Mr Clancy referred to paragraph 2 of schedule 1 
and the Law Society’s concerns about issues of 
appointment, removal, remuneration and direction 
of a general character. For the sake of argument, 
let us say that you are not against the commission 
per se. What would you do to improve the bill and 
make it comply with article 6 of the ECHR? 

Valerie Stacey: There would need to be an 
appeal to something other than an internal 
appeals committee—either a court or a body that 
has the vital characteristics of a court. 

Bill Butler: What about remuneration, 
appointment and direction of a general nature? 
Would they all have to be elided? 

Valerie Stacey: It would depend upon who did 
the appointing and what the rules were on 
appointment to the commission. 

Bill Butler: Would you prefer the appointment 
system to use a list? You seemed to be content 
with that when you talked about the lay people 
who are part of the process that you described. 
Would that address your concerns about 
appointments? In other words, individuals would 
not be directly appointed; there would be a list. 

Valerie Stacey: No. The individuals whom we 
have as lay members are a part of our system of 
regulation, but they are not the system of 
regulation. That is the difference. 

Bill Butler: On the external right of appeal, I will 
ask you the same question that I asked the Law 
Society. What do you make of the Scottish Law 
Agents Society’s view that a right of external 
appeal against a decision of the commission 
would be costly and cause unwelcome delays, and 
that it would be preferable to focus on addressing 
the independence of the commission? Do you 
agree with that? 
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16:15
Valerie Stacey: The two go hand in hand. In 

order to have an independent body—whatever we 
might call it—you must have a right of appeal. The 
commission would, at least in part, determine civil 
rights and obligations. In order to do that, it would 
have to be independent or there would have to be 
a right of appeal to an independent body. If I 
understand you correctly, the two go hand in hand. 

Bill Butler: I am a lay person, so you will have 
to bear with me, although I am sure that you are 
used to lay people within the process that you 
have described. If the Executive said, “Okay, we 
have listened, we have reflected and we are going 
to introduce an external right of appeal,” would 
that satisfy you, or would the whole bill have to be 
changed according to the concerns raised by Mr 
Clancy and the Law Society? 

Valerie Stacey: I did not hear everything that Mr 
Clancy said, but I can say— 

Bill Butler: He talked about schedule 1 and 
issues of appointment, removal, remuneration and 
directions of a general character. I think that I have 
got it right.

Valerie Stacey: I agree with him that all those 
matters are important. Just having the 
independent appeal body would not cure the 
ECHR contraventions that we have identified.  

Bill Butler: So, in your opinion—speaking for 
the Faculty of Advocates—everything would have 
to be changed. In other words, there would have 
to be a new bill.

Valerie Stacey: That is what I said. It would look 
like a different bill altogether. The problems cannot 
be cured simply by having an independent appeal.  

Bill Butler: So we could not cure the bill; in your 
view, we would just have to kill it.

Valerie Stacey: I suppose that that is what I am 
saying—start again.  

Jackie Baillie: I turn to questions about the 
complaints levy. You were listening earlier. In 
essence, there seems to be a choice between the 
Executive’s view, which is that the complaints levy 
should be levied on all, irrespective of whether 
complaints are upheld, and the view that emerged 
earlier, of a polluter-pays principle. What is your 
view of those options? Do you have an alternative 
mechanism? 

Valerie Stacey: The Executive’s suggestion is 
unfair. Let us take the illustrative amount of £300, 
which I appreciate is just an illustration. If a 
complaint was made and was found by the 
commission not to be vexatious or frivolous—
which would be quite difficult for the commission to 
determine—it would proceed. Even if the 
complaint was found to be completely unfounded, 

members of the Faculty of Advocates would have 
to pay the £300. That does not seem fair, and it 
might have unfair consequences. Members of the 
Faculty of Advocates range from those who are 
quite young and are just starting out on their legal 
careers to senior QCs. It is not a case of the 
polluter paying, for the reasons that you have 
been given already.  

The Executive’s funding proposal is that there 
should be a general levy as well, which every 
practitioner would have to pay. If there is to be a 
commission that is independent of the 
profession—although you will appreciate that I am 
not saying that it is independent of the Executive—
it seems a bit thick that the profession should have 
to pay for it with no control over what it does. I am 
concerned about the bureaucracy and cost of the 
whole thing. Douglas Mill mentioned that it was 
perhaps a matter for Audit Scotland. No controls 
seem to be built in.  

I am not an expert on how much it costs to run 
an office, so I cannot tell you whether the 
estimates that the Executive has given in the 
financial memorandum are right or wrong, but they 
do seem a bit light. The Law Society knows more 
about that than I do; I work in the advocates’ 
library, so it is difficult for me to know exactly what 
it costs to run an office. It is proposed that a lot of 
people be employed. I do not understand there to 
be proper controls. The fact of the matter is that 
the people who will do the work will not pay for it, 
somebody else will, and that somebody else will 
be us, the practitioners.  

First, I do not think that what the Executive is 
proposing amounts to a polluter-pays approach, 
because everybody would pay, whether they are a 
polluter or not. Secondly, the way in which the 
commission is to be funded is fundamentally 
wrong, in that it is to be funded by people who do 
not have any control over it. Whichever witness 
said earlier that it is a bit like a blank cheque is 
right.

Jackie Baillie: Does it not strike you as slightly 
odd that, in everybody’s desire to have 
independence, they are willing to have the 
Executive fund the proposals, at least partly? 

Valerie Stacey: The Faculty of Advocates 
proposes that it continues with funding most 
complaints against its members, with the 
possibility of independent appeals. We do not 
expect there to be an appeal in every case; there 
are always fewer appeals than there are cases at 
first instance. The majority of complaints handling 
would continue to be done by the Faculty of 
Advocates, which we, as members of the faculty, 
effectively pay for. Those who sit on complaints 
and investigating committees—counsel also 
investigate complaints—do so voluntarily. We 
have staff, whom we of course have to pay, who 
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do various things for us, not just complaints. 
Complaints are handled at no cost to the client, 
however. We do not charge people for making a 
complaint. We pay for it ourselves. I do the work 
for nothing. 

Under the new provisions, my members would 
pay the general levy—the illustrative figure of £120 
has been given. If somebody complained about 
one of my members, the member would then have 
to pay £300, whether or not they had done 
anything wrong. They would also have absolutely 
no control over what was happening in the 
commission that it is proposed be set up. At the 
moment, faculty members have some control over 
what the office bearers do, in that we are a 
democracy and they can vote us out.  

Jackie Baillie: Likewise.  

Colin Fox: You seem to be telling the 
committee that you are opposed to a complaints 
levy, for the reasons that you have outlined. Do 
you support having a general levy as well as 
public funds, or are you saying that there should 
not be a general levy at all and that everything 
should be paid for out of public funds? 

Valerie Stacey: It depends what the Scottish 
legal complaints commission is going to do. If it is 
to be the commission as proposed by the 
Executive, it will be funded by the profession. The 
Executive says that it will take complaints away 
from us, so we will have less to do in that regard. I 
think that the Law Society witnesses said that that 
might be true for them—I think that Mr Mill said 
that about 50 per cent of his staff could be 
deployed doing things other than handling 
complaints—but it would not be true for us.  

Colin Fox: Even if very little is done, how do 
you suggest the work should be funded? The Law 
Society suggested that, according to its figures, 
£400,000 would be saved by winding up the office 
of the Scottish legal services ombudsman.  

Valerie Stacey: That is right.  

Colin Fox: Are you suggesting that that would 
be the source of funding for the new commission?  

Valerie Stacey: Yes, that would be one way of 
funding it.

Colin Fox: So there would be no levy of any 
kind.

Valerie Stacey: Yes. That is Government 
money. If there is to be public regulation, as 
opposed to our private regulation, it should be 
funded publicly. 

Jeremy Purvis: My questions are about 
negligence and claims and the new maximum 
compensation level of £20,000, as discussed by 
the previous panel. 

First, I have a question about the role of lay 
members, which follows on from a question from 
Mr Butler. Your written evidence discusses the 
Scottish Solicitors Disciplinary Tribunal, which is 
an internal appeals committee. It says: 

“The Disciplinary Tribunal is chaired by a retired senior 
judge”.

It adds that two counsel are appointed by the 
faculty and that there are three members from a 
panel appointed by the Government, with one of 
the disposals being 
“a fine not exceeding £15,000”. 

You said that you are not aware of the nuts and 
bolts regarding the Government appointees. Are 
you aware of how they can be removed, what their 
tenure is and who they should be?  

Valerie Stacey: This might sound pernickety—
forgive me if it does—but the tribunal is not an 
internal committee. It is not a Faculty of Advocates 
committee, but a separate tribunal, headed by a 
judge. At the moment, that is generally Lord 
Coulsfield. The membership consists of counsel 
and laypeople. The laypeople are on a list of 
laypeople who are appointed by the Executive and 
they serve on the tribunal for five years. 

Jeremy Purvis: That is similar to what is 
proposed. Your responses to Mr Butler’s questions 
were black and white but, in your written evidence, 
I see shades of grey. The tribunal is not part of the 
Faculty of Advocates. Some of its members are 
counsel, but most of its members, other than the 
chair, are from a panel that is appointed by the 
Government and they serve on the tribunal for five 
years. We might find that, if they prove to be 
unsuitable to serve on the panel, they can be 
removed by a letter. That is similar to the 
proposals in the bill. To say that the bill’s 
proposals are absolutely beyond the pale is to 
take a black-and-white approach but, with regard 
to appeals, there appears to be a halfway house.  

The bill might be amended at stage 2. For 
example, the minister might say that, after 
consideration, it has been decided that the legal 
members will be appointed by the Lord President. 
That would result in something that looks far more 
like the existing disciplinary tribunal. If similar 
alterations were made to the appeals committee—
with the Lord President appointing members and 
the membership being put together in a slightly 
different way—we would, again, end up with 
something that looks far more like your existing 
mechanism.  

Valerie Stacey: But it would not feel like it. As I 
understand the bill, it suggests that the 
commission would be made up of nine members 
plus staff, and that the commissioners could 
delegate any of their functions. I envisage there 
being a bureaucratic office in which people deal 
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with the work as it comes in. As I have said, I do 
not think that the first decision to be made, which 
is whether a complaint is vexatious or frivolous, 
would go to the nine commissioners. 

Our disciplinary tribunal is very much like a 
court. The faculty instructs counsel to draw up a 
complaint that looks a lot like a criminal complaint 
and counsel appear at the tribunal. Generally 
speaking, the advocate about whom the complaint 
has been made also has counsel—they do not 
have to, but that is usually the case. We are a 
small organisation, and these things do not 
happen every day of the week. It is relatively 
unusual for us to require to have a tribunal 
although, lately, there have been one or two—I am 
not trying to say that it never happens.  

The Convener: Can we bring the discussion 
back to the subject of your original question, Mr 
Purvis?  

Jeremy Purvis: With regard to the maximum 
level of compensation, which it has been 
suggested should be £20,000, we have been 
hearing about whether it would be better to allow 
the courts to set the amount of compensation, 
which could mean that there would be no limit on 
the amount.

As a matter of public policy, do you think that it 
would be better to have a simple, inexpensive and 
straightforward route for a complainer, involving 
going through a complaints body, rather than a 
route that required them to go through what might 
be a difficult and intimidating process in the 
courts? Further, do you think that having such a 
system would be better than simply having the 
procedural safeguards that the profession 
currently enjoys? 

16:30
Valerie Stacey: I think not. There is some 

confusion in the minds of the bill’s drafters about 
the £20,000. A court action in respect of 
negligence could be against a lawyer or it could be 
against a driver with whom a person has been in a 
car accident. It is the same type of thing. The court 
has to decide whether there has been negligence. 
Lots of negligence case law has been developed 
over the years. That has happened not to make 
work for lawyers, but because life is complicated. 
That is one of the reasons why law can be 
perceived as complicated.  

Once it has been decided that the person who is 
said to have done something wrong did act 
negligently, the amount of money that is due to the 
other person is calculated by the court, using a set 
of rules or laws that we have passed and which 
we have all signed up to. That procedure includes 
showing that there has been a loss, which need 
not consist of hard goods. For example, someone 

does not need to show that their car was written 
off and that it was worth £10,000. The court 
recognises that as a loss, but it also recognises 
that people suffer personal injury, inconvenience 
and distress. All those aspects are recognised as 
appropriate heads of damage. However, a person 
must explain what their loss is and show that they 
have incurred it. 

People also have a duty to mitigate their loss. If 
something bad happens to someone and they 
incur a loss, they are not entitled to sit back and 
say, “Well, that’s it. I’m not doing anything to help 
myself ever again.” The person must mitigate their 
loss. The principles to which I have referred are all 
recognised in the courts. As I said, we have all 
signed up to them. Some of them have been 
passed as statute law and some as common law, 
but they are the law. 

The Faculty of Advocates currently has in its 
rules the ability to order compensation of up to 
£5,000, but the Executive is proposing to change 
that limit to £20,000. If I understood them 
correctly, the Executive’s representatives 
explained to the committee last week that one 
reason behind the proposal was that they thought 
that going to court was too uncertain and 
complicated and that it would be better if 
compensation could be paid in another fashion. 
Well, what do they mean by that? What will this 
compensation be for? Will someone have to show 
that they have suffered loss? The bill does not 
make that clear, because it says that 
compensation may include a sum in respect of 
loss incurred, distress and inconvenience. 
Including those things implies that there may be 
other things. In addition, compensation will 
perhaps be tested against a different test from the 
one that the courts have developed for negligence. 
The Executive’s proposal involves a policy 
decision. It can implement it if it wishes, but it must 
consider the consequences. 

I heard what the Law Society said about the 
insurance question and I can give you the faculty’s 
point of view. We, too, carry personal indemnity 
insurance, which means that if an advocate makes 
a mistake that costs a client, a claim can be made 
against his or her insurance. We want to have that 
protection for clients. Frankly, when dealing with 
big claims for millions of pounds, it would be 
difficult for an advocate to sleep at night if they did 
not have personal indemnity insurance. None of 
us can say that we are immune to making 
mistakes. We might make a mistake, so we need 
insurance.

On the £20,000 limit that the Executive 
proposes, I think that the insurers have responded 
to the committee on that and the committee might 
take evidence from them on it. However, it would 
be interesting to know what their position is 
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because, as I understand it, they cannot say 
definitely that they will be able to cover potential 
claims of £20,000 or, if they were able to do so, on 
which basis they could do so. The reason that they 
cannot say definitely—they will tell you this better 
than I can—is that they need to work out what risk 
they are covering and set a premium accordingly. 
That is what they do. 

The Convener: We have had evidence that they 
would do that. 

Valerie Stacey: Is that so? Well, I am not 
surprised. I was not aware of that from the video 
broadcast of the meeting, but I am not surprised to 
hear it. Of course, we have asked the insurers 
what their position would be, but they have not 
been able to tell us definitely. Frankly, the last 
thing that we want to hear is that there is now this 
somewhat easier system where you have only got 
to make one claim. You do not need to make a 
complaint and then raise a separate court action—
you just make the one claim. However, we do not 
know whether the claim will be covered by 
insurance or what will be taken into account in the 
claim, and we cannot predict how much a person 
would get. Frankly, that does not sound 
particularly useful to me. 

The Convener: Could you drop a note to the 
committee on the outcome of any discussions that 
you have with the insurance people with whom 
you deal? 

Valerie Stacey: Certainly. 

The Convener: That would be helpful. 

Jeremy Purvis may ask his last question. 

Jeremy Purvis: Before I do so, I want to ask 
about the fine that has been mentioned. A fine that 
does not exceed £15,000 can be handed out by 
your tribunal. How many £15,000 fines has the 
tribunal handed out? 

Valerie Stacey: I would need to check the 
records. I had a look before I came here and I 
would be reluctant to say that we have never 
handed out such a fine, but I do not know of one in 
recent years. I could write to you about that, too. 

The Convener: That would be fine. 

Jeremy Purvis: Finally, I ask you to expand on 
points that you raised in your submission. First, 
you raised concerns that complaints could be 
made about the quality of representation. That 
issue is probably particular to your profession 
rather than to those that are represented by the 
Law Society of Scotland. The second issue is 
confidentiality, which you mention in paragraph 56 
of your submission. The committee will produce a 
report on its consideration of the bill at stage 1, 
and it would be helpful if you could explain your 
concerns. 

Valerie Stacey: I will try to do so. I am aware of 
the hour and I appreciate that I have perhaps 
taken up a lot of the committee’s time. 

It is difficult to encapsulate the point about 
quality of representation, but I will try to do so. In 
our written submission, we are trying to say that 
courts would not be acting in the public interest if 
there were to be a rehearing of a trial, particularly 
a criminal trial, in the context of a complaint. If a 
person is tried and convicted—those who are 
acquitted will not complain—he may complain 
afterwards and say that his trial was not conducted 
properly. That is a good ground of appeal and has 
been so since 1996; before then, it was not a 
ground for appeal. That is as it should be, because 
we do not want people to be wrongly convicted. 
We do not have an interest in wrongly convicting 
people; we have an interest in ensuring, as best 
we can, that there are no wrongful convictions. 

However, I suggest to the committee that it 
would not be useful for the question whether the 
lawyer had asked the right questions, or had put 
forward the right defence, to be dealt with as a 
separate matter from the criminal appeal, which 
focuses on whether there has been a miscarriage 
of justice. If we had what we would call satellite 
litigation, that would not be good for the law and 
for the administration of justice. The issue is 
complicated. Forgive me if my comments do not 
make it appear any less complicated, but it is 
difficult to encapsulate the issue. 

What troubles us in relation to confidentiality is 
that the proposed commission would have the 
power to demand that documents be sent to it. 
From time to time we receive complaints from the 
complainer—the complainer is the other side in 
litigation—who writes in and says, “I went to court 
and lost the case. The lawyer on the other side, 
Mrs Stacey, said such and such and she was 
wrong to say that. She must have been wrong, 
because what I said was correct and what she 
said was different.” We receive complaints of that 
nature. People get very upset when they feel that 
a lawyer on the other side has said something that 
is wrong. Emotions run high. 

When we deal with those complaints, we do not 
say, “You do not have any right to complain about 
somebody else’s lawyer.” However, in my view it 
would not be correct if the proposed commission 
was able to demand, from the lawyer who has 
been complained about, his client’s papers. After 
all, the person who is doing the complaining is the 
other side in the litigation. One is not entitled to 
say to the other side in the litigation, “Empty out 
your briefcase and let us have a look at your 
papers.” There is a confidentiality problem. 

The Convener: That is clear. 
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Jackie Baillie: I understand that you are 
opposed to section 45, which will enable the 
Scottish Legal Aid Board to pay non-lawyers on a 
case-by-case basis. We hear that the Executive is 
likely to lodge amendments at stage 2 to provide 
for grant funding for non-lawyers, but I assume 
that you would still be opposed to the provision. 
Would your position change if non-lawyers were 
subject, as the Law Society suggested earlier, to 
the same complaints-handling system as lawyers? 

Valerie Stacey: That would be better. The 
faculty believes that people who give out advice 
need to be regulated. I always say that there is 
more to regulation than complaints handling; there 
is having standards in the first place, which both 
the Law Society and the Faculty of Advocates 
have. Maintaining the standards that people are 
supposed to reach involves training, education 
and admission, all of which need to be considered. 
Representing people in court or giving people 
advice is a privilege and someone should not be 
doing that unless they have been properly trained 
and regulated in what they do. As the member has 
identified, our concern is lack of regulation. 

The Convener: Thank you for making yourself 
available to give evidence, Mrs Stacey. I also 
thank the colleague who accompanied you. 

Valerie Stacey: Thank you. 
The Convener: On our third panel, I welcome 

Craig Bennet, the president, and Ken Swinton, the 
ex-president, of the Scottish Law Agents Society. I 
also welcome Robert Sutherland, the convener of 
the Scottish Legal Action Group. I apologise for 
the previous sessions running on a little longer 
than we had anticipated—when we are getting 
quality evidence, it is hard to cut it short. We have 
to be perceived to be doing our job. 

Consumers seem to have a low level of 
confidence in complaints handling. Why should the 
professional bodies retain responsibility for 
considering complaints about conduct? 

Ken Swinton (Scottish Law Agents Society):
There is a difference between conduct and service 
complaints. Part of the essence of a profession 
that sets standards for itself is that it should 
enforce those standards as a matter of discipline. 
Service complaints are a different breed from 
those that involve conduct; I can see that Colin 
Fox has difficulty with that. I also heard what 
Valerie Stacey said on the matter. 

In most cases, the difference is reasonably 
clear. However, as the committee has heard in all 
the evidence today, there is a degree of overlap in 
certain grey areas. My view is that there is definite 
public interest in service complaints being dealt 
with externally to the Law Society. The Scottish 
Law Agents Society welcomes the introduction of 
a new commission to deal with the service side of 
complaints. 

Craig Bennet (Scottish Law Agents Society):
I reiterate what our immediate past president, Ken 
Swinton, said. We have always been of the 
opinion that service complaints and the Law 
Society do not go together. I will explain why I say 
that. By virtue of being solicitors, we are all 
members of the Law Society of Scotland. The 
Scottish Law Agents Society is an independent 
beast, as it were. We act as a voluntary society 
with about 1,800 solicitor members. We have been 
around for a lot longer than the Law Society—
since 1884—and we have acquired a considerable 
body of experience over that time. As our 
submission shows, we have thought for some time 
that service complaints should be taken away from 
the Law Society and given to a different body, 
whereas the Law Society should retain conduct 
complaints, for reasons that the society advanced 
today.

16:45
Robert Sutherland (Scottish Legal Action 

Group): With professional services of whatever 
type, the professional body’s function is to set the 
standard for the professional service. It determines 
the admission of persons into that body, regulates 
people’s ability to continue to provide services, 
supervises training and generally sets standards. 
Given that, it is still appropriate for the professional 
bodies to retain control of conduct matters. If 
conduct matters are removed from professional 
bodies, that will gut an essential part of their 
function.

The Convener: If the proposed commission had 
a committee whose members were split 50:50 
between lawyers and laypeople, would you still 
feel that it could not undertake conduct inquiries 
properly? 

Robert Sutherland: If the commission did such 
inquiries, the reason for having a professional 
body would be undermined. If a professional body 
cannot regulate itself and its members or set 
standards to meet needs from time to time, as 
situations develop, why have a professional body? 

Craig Bennet: My society has no difficulty with 
a lay majority to deal with service complaints. I will 
comment on an issue that Valerie Stacey, but not 
the Law Society, raised. I am not a QC or a 
member of the council of the Law Society; I am, in 
effect, a general practitioner in Dunfermline who 
does a bit of everything. We have only anecdotal 
evidence, but people at the coalface tell us, 
whether in pub talk or otherwise, that lay members 
are—dare I say it—softer and more understanding 
of the position that the solicitor has got himself or 
herself into than are solicitor members. 

Colin Fox: You talk about separating complaints 
on services and conduct. The convener suggests 
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that if the committee’s members were 50 per cent 
lawyers and 50 per cent lay members, it would still 
have the expertise of lawyers. The Law Society’s 
proposal and current system is for 100 per cent 
lawyers. Do you see the attraction to the wider 
public, whom we must consider, in having the 
commission take conduct complaints, which would 
make the entire system independent? Otherwise, 
half of it would be independent and the other half 
would still be self-regulating. 

Craig Bennet: I appreciate where you are 
coming from. Professional conduct is a 
fundamental tenet of the legal profession. The 
standard of proof is different in each case. For 
service complaints, it is the balance of 
probabilities, but a conduct complaint is treated as 
a criminal case and requires proof beyond all 
reasonable doubt. 

As Robert Sutherland from SCOLAG said, 
because the removal of a person’s livelihood is 
involved, the majority of members should be 
lawyers of some description—be they solicitors or 
advocates. Such people should judge their 
colleagues, although I admit that some lay input 
might be required; my society has no problem with 
that. Our position is that a lay majority should deal 
with service complaints, but that the Law Society 
should continue to deal with conduct complaints, 
for the reasons that have been given now and 
earlier. 

Colin Fox: But there is no suggestion in the bill 
or in what the convener proposed that a complaint 
would be dealt with without lawyers being 
represented. The service complaints committee 
will have a majority of lay members, but it will also 
have lawyer members; the members of the 
conduct complaints committee will all be lawyers. 
Further, the proposal that we are discussing 
suggests a 50:50 proportion of lawyers and lay 
people. Nobody is suggesting that a committee will 
have no lawyer members. 

Ken Swinton: It is not the case that conduct 
complaints will be dealt with entirely by lawyers. 
The discipline tribunal, the constitution of which is 
provided for in section 39, will have equal numbers 
of lawyers and lay members. That tribunal will 
make determinations on solicitors’ misconduct. 

Colin Fox: That is precisely what the question is 
driving at. The proposed committee is based on a 
current Law Society model, but the overriding 
driver of the committee will be the commission 
rather than the Law Society. 

Ken Swinton: Our arguments about the 
commission are ECHR focused rather than 
anything else. We are happy that there should be 
a commission to deal with service complaints. 

Colin Fox: My colleagues will press you on 
ECHR, but I have a question on a point in your 

submission. You mention your anxiety that 
solicitors in certain parts of the marketplace might 
be driven out of business because of the financial 
penalties that the commission could impose. Other 
than what is included in your submission, what 
data and research can you offer us to back up 
your worry? 

Craig Bennet: Our evidence is anecdotal. I am 
a solicitor in Dunfermline and I know of a firm in 
Cowdenbeath that is the only legal firm in the KY4 
and KY5 postcode area, which has 36,000 people. 
I cannot speak for that firm and I am not saying 
that it would withdraw from civil legal aid work, 
which is where the bulk of complaints come from, 
but if it were to withdraw, that postcode area would 
definitely have an unmet legal need; the situation 
would be similar to that which applies with NHS 
dentistry. I submit that there is a current unmet 
legal need there, because there is only one firm 
with two solicitors to deal with the immediate 
demands of 34,000 to 36,000 people. 

We could issue a letter to our membership 
asking for stories about the kind of situation to 
which Mr Fox refers. However, we made only our 
written submission because we are a small society 
that has a secretary for only two days a week. 
Unlike the Law Society, we do not have a battery 
of solicitors. We are a 10-man-band council, which 
tries on one day a month to do its best to help both 
the public and our membership of solicitors. 
However, we can undertake to do our best to give 
you more details, within a reasonable timeframe. 

I have given you just one anecdote, but there 
are plenty of anecdotes about people in the sticks 
who find that they cannot get solicitors because 
solicitors are just not going out to work there. 
Because of a variety of Government proposals, 
solicitors now work more in Glasgow and 
Edinburgh, and perhaps in Aberdeen. In 
Dunfermline, where I work, there were about 82 
solicitors in 1990, according to the white book—
“The Scottish Law Directory”—but in 2006 we are 
dealing with 61, so over that period there has been 
a reduction of 20-odd solicitors in a fairly wee 
place such as Dunfermline. That has happened 
because people prefer to work in places such as 
Glasgow, Edinburgh and Aberdeen because, 
among other reasons, there is better money there. 

Rural areas are starting to experience a 
haemorrhaging of young lawyers. As we say in our 
submission, with the removal of the baby boomer 
generation of lawyers over the next 10 years, we 
might find that there will be a serious problem with 
having solicitors in the sticks at all, while the 
solicitors who are there might not do certain types 
of work. The Executive and the legal profession 
will have to address that problem quickly. 

Colin Fox: I understand the picture that you are 
painting about rural solicitors and sole businesses 
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in the context of the proposed £20,000 penalty. 
You mentioned Cowdenbeath, though, which I 
probably would not consider to be rural. However, 
given that 0.4 per cent of all cases result in a 
complaint, where is the evidence to suggest that 
rural and sole businesses are more likely to 
receive complaints or to carry the current burden 
of complaints? 

Craig Bennet: I can speak only for myself, but I 
have received three complaints in my life. My firm 
responded to all three complaints timeously and 
on every occasion—unless another complaint is 
waiting for me when I return to the office—the 
complainer has disappeared because the matter 
was resolved by explanation. 

Colin Fox: Why is there such anxiety about 
firms going out of business? Is that because of the 
£20,000 penalty or the complaints system? What 
will put such great pressure on rural and sole 
businesses? 

Ken Swinton: People make business decisions 
on a variety of grounds, so the £20,000 penalty 
will not be the sole criterion on which someone will 
decide to take down their plate. However, the 
issue is the total risk reward ratio. People might 
not take on certain types of business or they might 
contract out business that was previously carried 
out by their employees. I would not scaremonger 
by suggesting that if the bill were to be passed 
tomorrow half of Scotland’s practices would close, 
as that will not happen. However, over five or 10 
years, firms will contract out specific types of 
business and fewer providers of certain services 
will be available in a range of locations. That is 
what we are saying. 

Craig Bennet: The areas of concern are civil 
legal aid, matrimonial law and, to some extent, 
residential conveyancing. In those areas—perhaps 
not so much in domestic conveyancing, but 
certainly in matrimonial and civil legal aid cases—
people might find problems. Anecdotal evidence 
from our council members who represent firms 
from all over Scotland—including Inverness, 
Dumfries, Glasgow and Ayr—suggests that 
colleagues believe that, if they receive a complaint 
after the bill is passed, they will be better to write a 
cheque for £400 and compromise with the 
complainer. If the complaint passes the frivolous 
and vexatious test, they will be better to 
compromise with the complainer and then stop 
doing that type of work for fear that another 
complaint might come along. 

Such problems will affect firms on the ground at 
the sharp end rather than the big Edinburgh or 
Glasgow firms. If Scottish Power is rattled 
because a solicitor at Dundas & Wilson or 
Shepherd and Wedderburn has made a mistake, 
Scottish Power can just up sticks and move 
elsewhere. The matter will just be a note on the 

company’s balance sheet. The problem will be 
experienced in the small rural areas. 

I do not wish to fall out with Mr Fox, but for me 
Cowdenbeath is a rural area. Edinburgh and 
Glasgow are the big smokes, but places such as 
Cowdenbeath and Dunfermline are rural areas 
where the problems will be experienced. I know 
that colleagues in Falkirk and Stirling are in a 
similar position. For example, when the Law 
Society sends out cost of time questionnaires, we 
are dealt with as rural practices so we need to 
regard ourselves as such. 

Colin Fox: I can assure Mr Bennet that we will 
not fall out over Cowdenbeath. 

Bill Butler: We are all delighted to hear that. 

I want to return to the issue of ECHR 
compliance, which we discussed with the previous 
two panels. My first question is for Mr Bennet or 
Mr Swinton. To address the ECHR concerns that 
were raised by Lord Lester’s recent opinion on the 
bill, the Executive has said that it might strengthen 
the commission’s independence, which is the 
option that the SLAS favours, or provide an 
external right of appeal, which the SLAS does not 
support. For the record, can the SLAS explain 
precisely how it would change the bill? What is the 
thinking or rationale behind its position? 

Ken Swinton: For the bill to be ECHR 
compliant, either the commission—or, to be more 
precise, the body within the commission that deals 
with appeals—must be seen to be an independent 
and impartial tribunal or there must be a right of 
appeal to an external body. Both those things 
would not be required. 

Lessons could be learned from the Financial 
Services and Markets Act 2000, which established 
a framework for the Financial Ombudsman 
Service. Appointments to the board of the 
Financial Ombudsman Service are by way of a 
process that is similar in nature to that of the 
proposed commission. However, to ensure that 
hearings are compliant with article 6 of the 
convention, decisions are made by an embedded 
ombudsman or adjudicator who is independent. As 
the adjudicator does not have a five-year term of 
office but has security of tenure and a salary that 
is guaranteed, the adjudicator is not subject to the 
directions of the Government. So, a lesson and a 
model exist. The Executive has said that, to an 
extent, the proposed commission is modelled on 
the Financial Ombudsman Service, but the 
Executive seems to have taken the bits that suit it 
and rejected other pieces. 

17:00
Bill Butler: Do you have anything to add to that, 

Mr Bennet? 
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Craig Bennet: Nothing at all. 

Bill Butler: The point is clear and is obviously 
different from what the other panels said. 

What does Mr Sutherland think needs to be 
done to make the bill ECHR compliant, if he thinks 
that it can be made ECHR compliant? 

Robert Sutherland: The bill could be made 
ECHR compliant. I think that all the witnesses 
have made similar points about what is required to 
comply with article 6 of the ECHR. 

Bill Butler: The witnesses from the Faculty of 
Advocates did not, but on you go. 

Robert Sutherland: Either the commission 
would have to be fully independent and exercise 
functions similar to those of a court—I recollect Ms 
Stacey saying something along those lines—or, 
alternatively, there would have to be a full right of 
appeal to a court. That requirement would not be 
satisfied by a right to judicial review, which is a 
limited review by the courts. People would have to 
have a right to have the merits of their case 
examined, so that anyone who was dissatisfied 
with the commission’s decision could take the 
matter further. 

Bill Butler: For clarity, are you saying that, if the 
perceived problems about the commission’s 
independence can be dealt with, and if there is an 
external right of appeal, the apparent faults in the 
bill can be remedied? 

Robert Sutherland: The apparent faults can be 
remedied, but the situation is also— 

Bill Butler: That is slightly different from what 
the witnesses from the Faculty of Advocates 
said—they said that the issue cannot be remedied. 

Robert Sutherland: That is their view. We have 
had a brief discussion on the issue and our view is 
that action can be taken to remedy the bill. Our 
written submission highlights measures that could 
be taken. We are concerned about the Scottish 
ministers’ ability to appoint, direct and remove the 
members of the commission and the fact that 
there will be no minimum term to be served. The 
bill indicates the maximum period of appointment 
to the commission, but there is no guarantee of 
how long people will serve on it. We suggest that 
appointment could be done by the Judicial 
Appointments Board for Scotland, which would 
give separation and would solve the problem of 
Scottish ministers having the ability to make 
appointments and give directions. There may be 
good reasons for the Scottish ministers to have 
the power to give directions, although I am not 
sure what they are. 

Bill Butler: What do you make of the views of 
the SLAS that an external right of appeal would 
increase costs and cause delays and that it would 

be better to strengthen the commission’s 
independence? You say that both are necessary, 
whereas the SLAS says that we need only to 
strengthen the commission’s independence. 

Robert Sutherland: Other aspects of the bill 
that relate to those issues cause us concern. The 
issue is about not only the appointment of 
members of the commission, but the procedures 
with which the commission will operate. As 
matters stand, we have no idea what those 
procedures will be, so we must take it on trust that 
they will be ECHR compliant, if the commission is 
to be considered the final tribunal. However, we 
have no guarantees on that in the bill. 

Another issue is about mediation. When a body 
such as the commission gets involved in 
mediation, everything else goes out the window—
it does not matter who appointed the members 
and what their terms of service are. The 
commission is then no longer independent of the 
two parties—the complainer and the practitioner—
because it has already got its hands dirty. If the 
mediation provision remains, aspects of that 
should be considered further. That also means 
that there has to be a full right of appeal. 

Jeremy Purvis: All committee members are 
concerned about access. Promoting young 
solicitors in the area that I represent is important, 
so not calling such areas “the sticks” is probably 
the way forward. 

SCOLAG commented on disaggregation in its 
submission. If we were to accept your suggestion 
of disaggregating technical breaches of conduct, 
would not members of the public be rather 
confused about a new complaints body 
overlooking breaches of conduct? 

Ken Swinton: The problem is with low-level 
breaches of rules. The Law Society has a large 
number of professional practice rules and it is 
easy to breach them. For example, we might 
receive a consumer complaint about lack of 
communication, which sounds like a service 
complaint, but as it is covered by the client 
communication rules it is also a matter of 
misconduct. If it is only a complaint about 
someone failing to reply to one or two letters, 
surely that is a service matter. If, however, a 
pattern develops of that person failing to respond 
to correspondence over a long period, it ceases to 
be a service complaint and shades into being a 
conduct matter.  

One of the reasons why we have supported 
separating out service complaints from conduct 
complaints for some time is that it is natural for a 
lawyer to defend his professional practice. If there 
is a question of misconduct, a lawyer will take a 
defensive attitude towards it. It is apparent from 
the ombudsman’s reports over the years that she 
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sees that a different hat is required to be worn 
when dealing with service complaints.  

By disaggregating complaints as far as possible, 
solicitors ought to adopt a more co-operative 
attitude in dealing with service complaints. In the 
case of a service complaint, it is much more likely 
that they would negotiate a settlement or take up 
the mediation offer. However, I suggest that 
solicitors will adopt a more defensive attitude if the 
same circumstances are applied to both conduct 
complaints and service complaints. It is for that 
reason that we suggest that the commission is 
given discretion to treat such complaints as 
service complaints and to decide not to refer them 
to a professional body as conduct complaints. We 
have confidence that the commission will make 
sensible decisions. If someone does not respond 
to a complaint for two years, the commission will 
refer the matter as a conduct complaint to the Law 
Society.  

Many of the hypotheses about the proposed 
commission are misplaced. It will operate 
professionally and will deal with matters in a 
professional complaints-handling manner. We do 
not believe that it will be an amateur body, but 
even if lay people are appointed to make 
decisions, they will quickly build up expertise over 
a year or two. I accept that there might be teething 
difficulties in the first couple of years, but 
thereafter, the commission will be able to operate 
competently and make sensible decisions about 
service complaints and what courses of conduct 
would cause the Law Society to take up 
complaints. If such conduct complaints were 
upheld, they would be referred ultimately to the 
Scottish Solicitors Discipline Tribunal. 

Jackie Baillie: As far as the complaints levy is 
concerned, the Executive’s current position is that 
everyone pays, irrespective of whether the 
complaint is upheld. However, it has been 
suggested that, in addition to the general levy, the 
polluter should pay. Which option do you favour? 
Can you suggest a third way? 

Ken Swinton: The bill will principally introduce 
an annual levy and a complaints levy—the 
Financial Ombudsman Service operates both 
mechanisms. I accept that there must be some 
flexibility; for example, when the service was 
established in December 2001, it was funded 
50:50 by the annual levy and case fees. Now, after 
four or five years of operation, the service is 
funded 30 per cent by the annual levy and 70 per 
cent by case fees. 

We would accept a funding mix of case fees and 
annual levy. However, as Mike West mentioned 
last week, with the Financial Ombudsman Service, 
people get two free hits a year before they have to 
pay any case fees, and the cost of those 
complaints is covered by the annual levy. That 

important measure discourages people who were 
referred to by a Law Society witness as 
blackmailers, who are simply looking for a pay-off 
or a reduction in fees. If they know that the 
complaints levy is £300 or £500, they might accept 
a lesser amount just to go away. However, that 
tactic will not work if they do not know whether the 
solicitor has used a free hit. 

Free hits are also important as insurance 
against wholly unfounded complaints. We are 
particularly concerned about unfounded 
complaints made by third parties. For example, 
with regard to the polluter pays principle, we 
should not forget that, as Valerie Stacey pointed 
out earlier, the person complained against might 
be one’s opponent, so we would not be talking 
about a solicitor-client relationship. A person might 
be exonerated of a complaint made by an 
opponent, but they might still have to pay a case 
fee, even though they owed no duty of care to the 
complainant. Such situations are difficult to justify, 
and we think that free hits could be used to deal 
with them. 

Craig Bennet: If there are no free hits, firms 
specialising in no-win, no-fee, endowment-type 
complaints will start telling people that if they 
complain about their solicitor they will be 
guaranteed a minimum of £400 or £500. We would 
discourage such activity, because it does no one 
any favours and simply leads to frivolous and 
vexatious complaints. Giving practices two free 
hits would remove the possibility of that 
happening. 

Irrespective of its size, the average legal 
practice ordinarily attracts—for want of a better 
phrase—about two complaints a year, and 
allowing two free hits would provide a reality 
check. Obviously, if a practice receives more than 
two or three complaints a year, it needs to take a 
look at itself and find out whether it is getting 
something wrong. We do not want to batter the 
public—far from it. We appreciate that there are 
bad solicitors who need to be sorted out. However, 
with regard to a point that Colin Fox made last 
week, it is a bit unfair to make solicitors bear the 
costs all the time, especially if they have been 
vindicated of any charges made in a complaint 
that has passed the frivolous or vexatious test. 

17:15
Robert Sutherland: We have a number of 

concerns, which we have highlighted in our 
submission. We have heard evidence about the 
distinction between solicitors and advocates and 
the types of complaint that are made about them. 
The proposal would have a differential impact on 
them. Certain groups will end up paying more than 
others, despite generating only a small proportion 
of service complaints. I seem to remember that 
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last week’s evidence from the civil servants was 
that there was scope in the bill for differential 
levels of fees to be charged, which should perhaps 
be considered, so that solicitors, advocates and 
licensed conveyancers would pay different fees 
according to the level of service complaints that 
they attract, which is what the commission will be 
there to deal with. 

Some of our members have expressed the view 
that there is a case for central Government funds 
to pay for at least some of the core costs of 
running the commission. Some of its functions will 
have nothing to do with investigating and dealing 
with service complaints. There is scope for using 
the money saved by abolishing the legal services 
ombudsman to fund the commission in part. 

We are also concerned that, for whatever 
reason, certain areas of business attract more 
complaints than others. If, for example, Scottish 
Power was unhappy with work that I had done for 
it, it would instruct its solicitors not to use me 
again. If the solicitors thought that I had provided a 
bad service, not only would they not use my 
services for Scottish Power, but they would not 
use them for any other client. In some areas of 
work, clients are more likely to want to complain. 
Scottish Power will not complain; it will simply use 
its cheque book. 

We know from experience that certain types of 
work attract more complaints than others. We are 
concerned that there will be a differential impact 
on legal aid practitioners, law centres and sole 
practitioners. Some of the administrative costs of 
setting up the commission might impact on such 
practitioners; we do not want that to reduce 
access to justice. 

Craig Bennet: The principle of free hits should 
also apply to lawyers in the public sector, such as 
Scottish Executive lawyers, local authority lawyers 
and fiscals, who I do not think have been 
mentioned today. Those lawyers have rights too 
and, although they rarely receive complaints, they 
will be brought under the same umbrella, which 
has to be considered when dealing with the levy 
issue. Fiscals working in Glasgow sheriff court are 
a perfect example. If word got out about the levy 
among a particular fraternity, that could cause 
difficulty. We confidently expect that the Lord 
Advocate would tell the fiscals to withdraw from 
the roll of solicitors but remain fiscals and that he 
would grant them a commission to act as such. On 
that basis, 650 Crown Office and Procurator Fiscal 
Service fiscals would be removed from the roll 
straight away, which would mean that a bigger 
levy would be imposed on the smaller number left, 
causing increasing difficulty for the profession. 

Maureen Macmillan: There has been a 
suggestion that solicitors will give up their 
practising certificates. 

Craig Bennet: I stress that SLAS is not the 
Faculty of Advocates or the Law Society of 
Scotland, so we are able to speak more 
independently than most. We think that solicitors 
will resign their practising certificates, then start up 
will-writing businesses. That brings me to the part 
of our submission that refers to level playing fields. 
At the moment, the playing field is like the pitch at 
Easter Road. Will writers and immigration advisers 
are not affected by the proposed provision, but we 
are. We ask the committee to consider that 
carefully when it makes its decisions. We are not 
against what you are doing. We want to make 
sensible but substantial amendments to assist the 
Executive and the committee. We are not creating 
media attention or anything of that sort, but we 
want to make you aware that if you give this dose 
to us, it must also be given to other people. 

This year I have had two problems 
professionally with will writers not doing things 
correctly. Other people have had to deal with the 
same issue, but will writers are not regulated. 
Because they are not regulated, they get away 
with things, whereas we are left to pick up the 
pieces a lot of the time. If the bill is passed as it 
stands, you may find that pro bono work will go. 
Last year, through the Scottish Executive, I 
handled the first land acquisition from the Coal 
Authority of a place in Crossgates for my local 
community council. No doubt Anderson Strathern, 
which was on the other side, received a good fee 
from Scottish Coal. I did the work pro bono, as an 
obligement for my community. I may not be able to 
do that when I have to watch everything that I do 
on the basis that a complaint, vexatious or 
otherwise, may be made. 

The Convener: Your point is well made. 

Robert Sutherland: I support Craig Bennet’s 
comments. Although we do not have figures to 
indicate how many people are withdrawing from 
legal aid work—no one has looked at the matter 
for five or six years—we are aware from speaking 
to people that practitioners are withdrawing from 
legal aid work on a regular basis. Every month I 
am pointed to examples of big firms in Edinburgh 
and Glasgow and small firms around the country 
withdrawing from legal aid work. Just a short time 
ago, a sheriff explained to me that only four 
solicitors were covering criminal legal aid work on 
a duty roll for the whole of south-west Scotland. 
Those four solicitors travel around a vast 
geographical area, covering different sheriff 
courts. As matters stand, people are actively 
withdrawing from legal aid work. The bill will 
increase that number. 

The Convener: If there is evidence of people 
withdrawing from work already, perhaps you could 
write to us about that. 
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Craig Bennet: We have included some 
examples in our submission. The Public Defence 
Solicitors Office in Inverness now has to do the 
duty work in Kirkwall because, for better or worse, 
no one in Orkney will do it. I do not think that it is 
right that the PDSO should have to send people to 
appear in Kirkwall, at taxpayers’ expense. The 
flights, if nothing else, are very expensive. 

The Convener: Is that information contained in 
your written submission? 

Craig Bennet: Yes. It is just one example. 
Irrespective of what you think of solicitors, it is not 
right that a car mechanic at my local garage 
should get away with charging £60 an hour, but a 
civil legal aid solicitor should charge £42 or £44 an 
hour.

The Convener: We are fairly time constrained, 
so I ask for tight questions and answers. 

Colin Fox: With talk of free hits, this sounds a 
bit like “Pop Idol”.  

I draw the committee’s attention to the increase 
in the level of compensation from £5,000 to 
£20,000. In its submission, the Scottish Law 
Agents Society says that it sees no reason for the 
increase. Why should an aggrieved client not 
receive £20,000 compensation if the loss can be 
quantified at that level? 

Ken Swinton: I would answer the question by 
starting at a different point. We are concerned 
about what constitutes inadequate professional 
services. Section 34 extends the definition of 
“inadequate professional services” to negligence. 
If the maximum compensation level of £20,000 
relates to negligence claims, I do not have any 
problem—and I do not think that the Law Society 
has any problem—with solicitors paying up for 
their mistakes. We have no problem with an 
alternative dispute resolution system with a 
maximum compensation level of £20,000. 

Our problem is that we do not know what the 
£20,000 will be payable for and what inadequate 
professional services are. The bill does not take us 
much further, other than to say that inadequate 
professional services are services that are not of 
the quality that could be expected of a reasonably 
competent practitioner. 

Perhaps the issue is negligence. Most 
professional negligence claims are not strictly 
negligence claims at all; they are claims for breach 
of contract. An implied term of every contract for 
services is that the services offered will be of a 
reasonable standard. Perhaps the maximum 
compensation level of £20,000 for inadequate 
professional services is a problem, because 
although it has been around for 17 years, the 
definition of quality legal services has not been 
satisfactory.  

We do not have a problem if there is negligence, 
but we do have a problem with £20,000 
compensation for inconvenience and distress, for 
which we think £5,000 is a more-than-adequate 
sum. Negligence is someone not doing something 
that they ought to have done in the first place. 
Consumers across a broad range of services now 
have access to alternative dispute resolution 
mechanisms. We would like there to be 
clarification in the bill. We would like negligence 
not to be a sub-heading of inadequate 
professional services but to be an independent 
heading. We would like “inadequate professional 
services” to be redefined in a way that covers 
inconvenience and distress, with the payments 
capped at a lower level. The Financial 
Ombudsman Service has a very useful paper 
about inconvenience and distress payments and it 
will pay out a maximum of £1,000 for 
inconvenience and distress. 

That is our position, Mr Fox. Perhaps what I 
have said clarifies what we said in our submission. 

Colin Fox: It certainly clarifies things. It seems 
to me that you are drawing a distinction. You have 
issues about the definition and about adequate 
financial recompense. However, presumably if the 
proposed Scottish legal complaints commission 
adjudicated that £20,000 was an appropriate sum 
for inconvenience and distress, you would be 
happy.

It has been suggested that the maximum 
compensation figure of £20,000 has been 
proposed because the same figure has been set in 
England and Wales. You will have heard the Law 
Society of Scotland’s evidence about a number of 
disposals that it has made. It gave evidence today 
that it had instructed a solicitor against whom a 
complaint was upheld to carry out work for the 
client without charging a fee that would have 
amounted to £24,000. You seem to have a 
problem with the definition of “inadequate 
professional services”, but do you have a problem 
with the financial package of £20,000 itself? It 
seems to me that the Law Society does not. 

Ken Swinton: According to case law, 
inconvenience and distress payments are 
generally fairly modest. It is not clear in the bill on 
what basis the proposed commission will make 
awards; I endorse what Valerie Stacey said about 
that earlier. 

The Financial Ombudsman Service was 
confronted with a similar gap in legislation and it 
made awards on the basis of common law. 
Therefore, if the common law says that a modest 
amount should be payable for inconvenience, 
expense and distress, that is what the Financial 
Ombudsman Service will award. I suggest that the 
new commission will also be forced to look at the 
common law and to consider the level of 
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compensation for inconvenience and distress in 
court cases when it awards sums in that regard.  

The issue will be less of a problem if the 
commission acts in a proper way. If it does not, I 
expect that someone will initiate a judicial review, 
because the commission will be seen to have 
acted in an irrational and unreasonable way and 
will not be supported by the courts. Thereafter, the 
situation will be guided by that court decision.

There will be a training exercise for the new 
commission. If practitioners or claimants do not 
like what is happening, they will be able to seek a 
judicial review. Of course, that is only a limited 
review, as it reviews the rationality of the decision, 
not the merits of the case. However, it would 
address the amounts that are awarded. We do not 
have a particular problem in that regard and I do 
not think that the legislation needs to reflect the 
matter that we are discussing. The Financial 
Ombudsman Service has an internal paper that 
suggests that £1,000 is usually enough to cover 
inconvenience and distress but reserves its 
position in respect of exceptional cases in which it 
might be demonstrated that that sum is 
insufficient. I would expect the new commission to 
establish a working set of rules along similar lines.  

17:30
The Convener: I would like to wind up on this 

angle. We are time constrained and we need to 
cover one or two other points. I would appreciate 
shorter, sharper questions and answers. 

Jeremy Purvis: I have a question for Mr 
Sutherland. The Scottish Legal Action Group has 
expressed concern that there might not be 
sufficient professional knowledge and experience 
on the commission, especially in cases such as 
those that we have just been hearing about. Why 
are you not reassured by the fact that four 
lawyers, three of whom must have at least 10 
years’ experience, will be members of the 
commission? 

Robert Sutherland: The concern is that, 
although those people will be members of the 
commission, we do not know how the commission 
will operate. The indications are that decisions will 
be delegated down. That is one thing that is 
apparent from the scheme that is set out in the bill. 
There might be situations in which staff are 
making decisions without being aware of exactly 
what procedures the commission will operate and 
what decisions the commissioners will make 
themselves. Therefore, we cannot answer the 
question of the relevance of the experience of the 
legal members of the board.  

In any event, the legal members of the board 
can be out-voted by the lay members. We take the 
view that that would be inappropriate in cases of 

professional negligence. Although we do not 
object to the principle of having the commission 
deal with service complaints, we do not think that it 
is appropriate that professional negligence cases 
should be dealt with by the commission in the form 
in which the bill envisages that it will be set up. 

Having said that, we recognise that the bill is 
intended to create a consumer-friendly situation 
and to provide remedies that will enable people to 
avoid litigation where possible. I do not know 
whether we have come to any particular view on 
the way forward. One suggestion is that the 
commission’s powers to deal with negligence 
cases should be limited to the self-insurance level. 
I think that the self-insurance level of solicitors is 
£6,000, or is about to be set at that level. 
Therefore, the commission could involve itself in 
matters up to that level and the courts could deal 
with matters involving sums greater than that 
amount.

Maureen Macmillan: I want to ask about the 
master policy. The submission from the Scottish 
Law Agents Society says that firms self-insure up 
to an amount of £5,000 and suggests that, 
consequently, the increase in the maximum level 
of compensation to £20,000 will result in more 
claims relating to negligence being run by the 
master policy insurers rather than by the 
practitioners. What would be the disadvantages to 
the client? Would those disadvantages be offset 
by the benefits of fair reward—if in fact £20,000 
was a fair settlement—for loss suffered and by 
avoiding the expense of going through the court 
system? 

Ken Swinton: There is no doubt that the client 
benefits from alternative dispute resolution. In 
relation to the master policy, my understanding 
about the excess that solicitors pay is that it is 
£3,000 per partner but that in the case of any 
finding of inadequate professional services it is 
extended to £6,000 per partner. Inevitably, with 
the commission, there would be a finding of 
inadequate professional services, because 
negligence is subsumed under inadequate 
professional services. Therefore, in a three-partner 
firm, the deductible would be automatically 
doubled. That is one of the reasons why we think 
negligence ought to be a separate head, in which 
case the self-insured amount would be halved.  

Maureen Macmillan: There has been anecdotal 
evidence about delays relating to the settling of 
claims under the master policy. Is that less likely in 
the future if the commission has the power of 
oversight over the master policy? 

Ken Swinton: I am not quite clear what the 
power of oversight over the master policy is. I do 
not see how the commission has any reach over 
an insurance company or basket of insurance 
companies operating a master policy. The Law 
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Society has to have in place a scheme by which 
solicitors have adequate professional indemnity 
insurance, but it is not obliged to organise the 
running of the master policy. It could simply make 
a rule that each practice must obtain its own 
professional indemnity insurance; there would 
then be nothing for the commission to supervise. I 
am still not clear what the commission does. Does 
it ask Royal & Sun Alliance to come and have a 
cup of tea and discuss how it is handling claims? 
The Royal & Sun Alliance is not subject to its 
jurisdiction.

Jackie Baillie: Mr Swinton and Mr Bennet, in 
your written evidence you express concerns about 
the lack of regulation of non-lawyers and earlier on 
I believe you mentioned the question of a level 
playing field. Would you be reassured by the bill 
team’s evidence, which suggested that the new 
complaints handling system would apply to non-
lawyers who had rights to conduct litigation in 
Scottish courts? 

Craig Bennet: There is more to law than 
appearing in the courts with a gown on. 
Financially, something like 20 per cent of all the 
income—and therefore presumably the work that 
is carried out by the legal profession—comes from 
the courts. Although we are quite happy with what 
you suggest, the difficulty is that it needs to apply 
to everybody. Our request here would be a broad-
brush approach.  

You may have had this problem in your surgery, 
but many people have been affected, and not just 
by solicitors doing things wrong. Nobody is 
perfect, and we hold up our hands and admit that 
things do go wrong, but there are other people 
who are getting away scot-free with those things. 
Those people need to be treated in the same way 
as we are to be treated. We are frightened—that is 
the phrase I have used in an article in a magazine, 
a copy of which we will be sending you shortly—by 
what is proposed. Lawyers are traditionally beasts 
that do not like change, but we want to assist here. 
We want to make sensible but substantial 
amendments to the bill, if that is possible. One of 
those sensible but substantial amendments would 
be to bring in will writers, immigration advisers and 
so on—people who do not necessarily just deal 
with litigation. Non-qualified litigation people 
should be brought in as well—we are all for that.  

Jackie Baillie: I look forward to receiving the 
magazine. Mr Sutherland, you express concerns 
about the extension of Scottish Legal Aid Board 
funding to non-legally qualified advisers on a case-
by-case basis. Will you tell us what those 
concerns are? 

Robert Sutherland: We would be concerned 
about having guarantees of the quality of work that 
was provided. We would be concerned that the 
case-by-case funding approach may simply reflect 

the difficulties that are experienced by solicitors at 
the moment in applying for civil legal aid funding. I 
would have thought that project-type funding or 
panel funding is a more appropriate course to 
follow for those advisers, to let them take on 
whatever work is considered appropriate. We are 
concerned that people who are appearing in court 
should be accountable to somebody to a 
professional standard that is equivalent to the 
standard to which solicitors and advocates are 
accountable for representations and 
misrepresentations that they make in the court.  

Jackie Baillie: That is helpful. Would any of you 
welcome it if the Executive were to lodge an 
amendment at stage 2 that delivers grant funding 
for non-legally qualified staff? 

Robert Sutherland: We would.  

Jackie Baillie: You would? 

Craig Bennet: Yes. We are all for access to 
justice.

The Convener: Thank you for participating in 
such a long afternoon.  

17:41
Meeting continued in private until 18:25. 
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13th Meeting 2006 (Session 2) 9 May 2006, Written Evidence

Submission from Citizens Advice Scotland 

Citizens Advice Scotland and its 76 CAB offices form Scotland's largest independent advice 
network. CAB advice services are delivered through214 service points throughout Scotland, 
from the islands to city centres. The CAB service aims: 
to ensure that individuals do not suffer through lack of knowledge of their rights and 
responsibilities, or of the services available to them, or through an inability to express their 
need effectively and equally 
to exercise a responsible influence on the development of social policies and services, both 
locally and nationally. 
The CAB service is independent and provides free, confidential and impartial advice to 
everybody regardless of race, sex, disability or sexuality. 

Executive summary 

1. Our response is limited to the second policy strand, on Legal Aid and Assistance. 

2. We endorsed the general principles of the Strategic Review and broadly welcomed the 
proposals for reform of legal aid in the Advice for All consultation. We are therefore 
disappointed that the limited powers in the bill will not increase access to civil justice to 
any significant extent. 

3. Case-by-case funding for non-solicitors, as proposed in the Bill, presents: 
• a problem of principle for the CAB service, since one of our 12 principles is that 
the service is free regardless of means 
• a practical problem since it is a bureaucratic, inefficient and complex means of 
funding legal advice. 

4. Issues previously recognised by the Executive but not addressed by the current legislation 
include: 
• the precarious nature of funding for legal advice by non-solicitors 
• the large unmet need for legal advice 
• the role of legal advice in tackling social exclusion 
• the need for preventative measures as well as crisis intervention. 

5. Grant funding for non-solicitors, as proposed in Advice for All, would allow these issues 
to begin to be addressed and existing quality assurance standards could be used whilst a 
national framework is developed. 

6. Strategic overview is also required and could be provided by a reference group of key 
organisations that could ensure an open and inclusive grant funding process that meets 
existing gaps in provision. 

7. Given the scale of the contribution to legal advice by non-solicitors, the large unmet need 
and the fact that those most in need of advice are least served by the current system, it is 
difficult to see how the pace of reform that is required will be delivered without the 
inclusion of grant funding at this stage. 

8. Accordingly, CAS recommends that the Scottish Legal Aid Board be given the power to 
provide grant funding for the provision of legal advice by non-legal advisors. 

Introduction 

1. Whilst the bill contains two policy strands - regulating the legal profession and reforming 
legal aid - Citizens Advice Scotland (CAS) has confined its response to the second strand, 
since this is where the bulk of our evidence and previous work has been. Our comments 
therefore solely concern improvements in the co-ordination and delivery of publicly 
funded legal assistance (PFLA) and, in particular, the funding of non-legally qualified 
advisers. 
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2. Over a period of ten years CAS, in responses to consultation documents9, has 
commented on the inadequacies of the legal aid scheme in relation to civil matters and 
argued for the need to develop new ways of delivering legal services that are accessible 
and meet the needs of all. Accordingly, we welcomed the process of reforming and 
modernising legal aid in Scotland started in 2001, endorsed the general principles laid out 
in the Strategic Review on the Delivery of Legal Aid, Advice and Information in 03-04 
and last year broadly welcomed the proposals for the strategic reforms of legal aid 
outlined in the Advice for All consultation. 

3. We are therefore disappointed that the limited powers contained in the Bill on this matter 
will not increase access to justice for people in Scotland to any significant extent. 

Part 4 - Legal Aid 

4. Citizens Advice Scotland (CAS), in association with other legal advice networks in 
Scotland (ASLAN), produced a manifesto in June 200010. It argued that a vital aspect of a 
just society is the opportunity to access the legal process to ‘right a wrong’, for example 
to stop an eviction, negotiate a debt or defend unfair dismissal, and that there are many 
vulnerable people who are excluded from exercising this right. CAS has also long 
maintained that the concept of access to justice should be widened to include 
preventative advice and early intervention and that the free independent advice sector has 
a significant role to play in publicly funded legal assistance. 

5. We therefore welcomed the proposals in both the strategic review and the consultation to 
extend PFLA and the commitment in the Bill to the mixed model provision of legal 
assistance. 

6. However, whilst we understand that Part 4 of the Bill is the first stage of a planned 
programme of measures in the delivery of PFLA in Scotland, the initial changes 
proposed, which include provision for case-by-case funding for non-legal advisors and a 
register of advisers, will only marginally increase the availability of quality assured legal 
advice. This modest measure will make a minimal impact on the provision of publicly 
funded legal advice. 

7. If the delivery of civil PFLA is to be improved, then in line with the Advice for All 
consultation, the Scottish Legal Aid Board (SLAB) should be given additional powers to 
grant fund non-solicitors at this stage. This would enable SLAB to fund delivery methods 
that would work towards achieving the Scottish Executive policy objective of ensuring 
that people receive advice from an adviser with the most appropriate skills, knowledge 
and experience irrespective of whether this was a solicitor or a non-legally qualified 
adviser. 

Case-by-case funding 

8. Section 45 of the Bill extends the current legal aid scheme in certain categories of advice 
and assistance to non-solicitors approved and registered by SLAB. To access the fund 
the registered adviser or organisation would have to means test clients and complete an 
individual application form in every case. 

9. Having given serious consideration to the scheme we have concluded that it would not 
be possible to recommend that the CAB service participate in it for the following 
reasons: 

9 Labour Party Fundamental Reassessment of Legal Aid Scheme: response by CAS, Susan McPhee Oct 1996; 
Memorandum to the Justice and Home affairs Committee on the Inquiry into the Scottish Legal Aid System: A 
comment from Citizens Advice Scotland by Susan McPhee December 2000; Access to Justice beyond the year 
2000: response by CAS, Susan McPhee August 1998; Consultation on Reform of Civil Advice and Assistance: A 
consultation Paper: response by CAS, Chloe Clemmons, January 2005; Advice for All: Publicly Funded Legal 
Assistance in Scotland- The Way Forward: A consultation Paper: response by CAS, Chloe Clemmons, September 
2005.

10 ASLAN Manifesto for Community Legal Services, June 2000
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• One of the twelve principles that underpin the CAB service is that any service provided 
through a CAB is free regardless of means. The difficulty that means testing presents for 
many voluntary sector advice agencies was acknowledged by the Scottish Executive Working 
group on the Review of Legal Information and Advice Provision in Scotland which concluded 
that the conditions for funding would have to take into account this opposition to means 
testing and charging. 
Means testing is opposed by many voluntary sector advice agencies because it creates a two 
tier system in which some clients are able to access legal aid and some are not. Bureaux 
have examples of clients on very low income, for whom paying for a solicitor is impossible – 
yet they do not meet the financial eligibility criteria for legal aid. Passporting would only 
partially overcome this problem. 

• The proposed system is not practical. It is highly inefficient and bureaucratic, and it is for this 
reason that community legal services in England and Wales opted for grant funding. It is 
simply not feasible for the vast majority of nonlegal advice providers, including the CAB 
service, to develop the administrative resources required to make these applications. It is 
clearly indicated in the Strategic Review that the preferred method of funding specialist 
services provided by non-solicitors is by grants rather than case-by-case. The Strategic 
Review recommended that specialist non-lawyers should not have to access funding for 
provision of legal advice on a case-by-case basis. The Review observed that, “most non-
lawyer agencies are not used to working on a case-bycase funding basis and that to do so 
would require a major change in practice, as well as policy for some (particularly in relation to 
means testing)11. In addition, there was nothing in Advice for All to indicate that the Executive 
was not going to implement grant funding, nor did the consultation responses draw that 
inference.

• There would also be additional administrative complexities to any scheme that requires 
registration of individual advisers, rather than individual agencies. All bureaux run a 
competence based training scheme and are responsible for the advice given by individual 
advisers. It is therefore more efficient for the agency, rather than the adviser, to be registered, 
especially given the turnover of volunteers. 

• The deficiencies in the current legal aid scheme, which are outlined below, risk being 
compounded by the current proposals, since registered agencies could prioritise cases 
eligible for funding above other clients, or even seek out more lucrative cases, irrespective of 
need.

Deficiencies in the Civil Justice system 

10. It is our view that for the reasons stated above very few advice agencies, most of whom 
are grant funded, would make use of the provisions in the Bill. Without an increase in Publicly 
Funded Legal Assistance, the present deficiencies in civil justice system would continue as 
detailed below; 

The current service 

11. The current service provides assistance in the traditional areas of law such as 
family/matrimonial and reparation to the detriment of social welfare law. Our statistics show 
that, in 2004/200512, for every case given advice and assistance under the current scheme, 
the CAB service saw: 
• over four times as many housing issues 
• over four times as many hire purchase / debt issues 
• nearly seventeen times as many employment issues 
• over seventeen times as many state benefit issues 

11 Strategic Review on the Delivery of Legal Aid, Advice and Information, Scottish Executive, October 2004, 
paragraphs 5.118 - 5.121 
12 Figures from SLAB annual report 2004/2005, page 51 and CAS statistical returns 2004/2005 
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12. With regard to tribunals, legal aid funded representation for 118 employment tribunals in 
2004/2005. In the same year, the CAB service represented clients in 650 employment 
tribunals, 404 of which were settled in advance of the hearing13. Legal Aid funding is only 
available for the complex employment tribunal cases; meaning that for many CAB clients with 
a genuine need for representation access to legal aid is simply not possible. The CAB service 
provides a wider range of options for clients; CAS provides specialist second tier support to 
CAB advisers and is able to request an opinion from an Advocate through the Faculty of 
Advocates Free Representation Unit. 

13. Legal aid does not fund representation at unified appeals tribunals, which hear benefit 
appeals. In 2004-2005, the CAB service provided advice on 139,210 benefits issues and 
represented clients in 3,601 tribunals (680 of which were settled in advance of a hearing)14. A 
further three cases were taken to the Social Security Commissioner. All three were won. 

14. In addition, a study of the use of specialist resources by solicitors in Scotland found that 
21% of respondents contacted the CAB for information and advice15.

15. Despite this extensive contribution to the provision of legal advice and assistance, and an 
acknowledgement by solicitors that the CAB service is an expert provider of information and 
advice, no funding is available from the Scottish Legal Aid Board to bureaux and the funding 
position of most bureaux is precarious. The same is true for all advice agencies in the 
voluntary sector. The Advice for All consultation recognised that ‘vulnerability of provision in 
the voluntary sector is a strategic issue which needs to be addressed since stability and 
security of funding are essential in maintaining and developing quality provision’16. However, 
long term, secure funding for Scotland’s independent advice sector will not be provided for by 
the case-by-case funding proposed in the bill. Without grant funding, the ability of citizens to 
access the appropriate advice and assistance they need remains seriously diminished. 

Unmet need for advice 

16. The main non profit legal services providers in Scotland stated in the ASLAN manifesto 
that, although they work with thousands of people every year, they knew that many more do 
not have the legal information, advice and representation they require to influence the major 
decisions which will impact on their lives. 

17. The Paths to Justice Scotland research17, and the research that has succeeded it, 
indicate that there is significant need for legal advice which is currently not being met. There 
are geographical areas where there are few or no legal aid solicitors available. In 1999, a 
study found that only 25% of Scottish solicitors would advise on welfare benefits and social 
security benefits18. In addition, there are emerging needs such as the problems faced by 
migrant workers who are largely excluded from the civil justice system. 

18. The Paths to Justice Scotland study into the prevalence of significant justiciable problems 
has shown that around a quarter of people in Scotland experienced such a justiciable problem 
in the preceding five years. The problems most commonly experienced were related to 
money, faulty goods and services, housing, employment problems, 
relationships and family matters and injuries or health problems relating to accidents or 
poor working conditions19. Of this number, only a fraction approached an adviser 
(legally qualified or not) for help, suggesting that there is a profound need for individuals 
to have knowledge about their rights and where they can get advice and support to 
enforce them. This is confirmed by separate research undertaken by Scottish Consumer 
Council20 and the Scottish Executive21.

13 43 withdrew, 404 settled in advance (financial gain £846,043.59), 58 lost, 145 won (financial gain £355,923.22) 
14 128 withdrew, 680 settled in advance (financial gain £2,464,527.80), 876 lost, 1917 won (financial 
gain£7,543,921.23) 
15 Legal Studies Research Findings No. 2 - Specialism in Private Legal Practice: The provision and use of specialist 
resources by solicitors in Scotland; Kerner, Karen; 1999 
16 Advice for All: Publicly Funded Legal Assistance in Scotland – The Way Forward, Scottish Executive, June 2005; 
paragraph 1.47 
17 Paths to Justice Scotland, Hazel Glenn and Alan Paterson, Hart Publishing, Oxford 2001 
18 Legal Studies Research Findings No. 2; op. cit. 
19 Paths to Justice Chapter 2, pg 34 op. cit. 
20 Knowledge of Consumer Rights In Scotland, SCC, February 2003 
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19. In a survey undertaken by Mori for Citizens Advice in England and Wales22, it was found 
that for every person who receives advice from a bureau there is another person who cannot 
get an appointment. 

20. CAS, along with other advice providers, have long argued that only a strategic approach 
and a radical restructuring of PFLA would address this need. The scope of case-by-case 
funding as a preliminary step is too narrow to begin this process. 

The opportunity gap in civil justice 

21. It is our view, and one that is shared by the Strategic Review, that inequality and 
disadvantage are frequently compounded by lack of access to effective legal advice, 
information and representation. This lack of access is exacerbated by the fact that those who 
are disadvantaged have the greatest need for advice. 

22. In the experience of the CAB service, people in Scotland seek advice when they are 
experiencing, or are threatened by, acute or chronic hardship. This hardship is most 
commonly caused by problems resulting from a major life event and avoidable external 
factors. These factors include maladministration, lack of awareness of entitlements to a 
benefit, right or service, and difficulty in accessing decision makers. 

23. Additionally, research has identified that there is a far higher need for advice among 
groups experiencing social disadvantage and that those with multiple problems tended to be 
in vulnerable groups.23 People with justiciable problems are more likely to be living in rented 
accommodation, in receipt of housing benefits, have children at home, be unemployed, or 
have a physical or mental impairment.24

24. Informed intervention at an early stage could make a real and long lasting difference to 
the lives of the most vulnerable in society, whose life circumstances could be improved by 
utilising the law. The Strategic Review, drawing on the Paths to Justice research, identified 
that one of the key purposes of PFLA was to promote the early resolution of legal problems 
and to promote social inclusion in relation to resolving a problem which may, if unresolved, 
trigger additional related problems. 

25. Strategic investment in legal advice can therefore not only resolve legal problems, but 
also prevent further problems developing. Research has shown that, when a person has a 
problem, they are likely to experience additional problems in clusters, and that this pattern 
can be prevented by early intervention25. For example, where conditions of employment 
change, the loss of earnings can lead to other problems such as debt, ill health, relationship 
difficulties and even homelessness. 

An East of Scotland CAB reports of a male client who lost his job. He 
is dyslexic and has difficulty completing forms. He has weekend care 
of his ten year old daughter and lives in a Homes for Life property. 
He applied for council tax benefit and housing benefit but was denied 
it for three weeks as the paperwork was not provided in time and 
they refused to backdate it. He is therefore having to pay off a 
month's rent himself to avoid eviction. He has not been able to see his 
daughter for two weeks as he has no money at all and his parents are 
feeding him. He has tried for a crisis loan but cannot get through on 
the telephone application line. He owes money to utility companies 
who are threatening disconnection and to the council for council tax. 
The CAB negotiated a repayment plan with both the council and the 
utility companies and he eventually succeeded in applying for a crisis 
loan, which enabled him to travel for a job interview that afternoon. 

21 Public Perspective on Accessing Legal Advice and Information, Scottish Executive Research Unit, 2001 
22 Unmet Demand for Citizens Advice Bureaux, MORI, 2004 
23 Unmet Demand for Citizens Advice Bureaux op. cit; P. Pleasance et al, Causes for Action (2nd edn ) (LSC, 2006) 
24 Assessing Need for Legal Advice in Scotland: An Overview, Scottish Executive Social Research, Law J., Barton G., 
McKissock K., Assenti S., Baker D., Barrow S., Cookson D., Palmer C., 2004 
25 Paths to Justice Scotland Chapter 2 pg 44-48 op. cit. 
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26. The most pressing need for investment is in the provision of services tailored to those who 
are most vulnerable. Rather than preserving disadvantage through lack of access, there is the 
opportunity to tackle disadvantage through early ease of access. 

Advice beyond crisis 

27. Research also suggests that there is currently an emphasis in advice provision geared 
towards disaster management. Case-by-case funding merely perpetuates this focus on crisis 
points. Preventative advice, education, and innovative ways of delivering advice are not 
possible without grant funding advice agencies in the voluntary sector. Two successful 
examples of grant funded projects are the In-court Advice projects piloted in six courts around 
Scotland and the Highland Part V Legal Advice Project. 

28. The concept of In-court Advice was originally piloted in Edinburgh Sheriff Court by 
Edinburgh Central CAB. This project is highly successful and five additional projects, three 
managed by local citizens advice bureaux, one by a partnership between Dundee CAB and 
Shelter and one by a local authority, were funded to explore the model further. The projects 
were evaluated in 2005 and all six projects were awarded a further three years funding. The 
evaluation report found that the In-court Advice projects were, “uniquely placed within the 
court house, particularly able to address unmet legal need for people involved in court 
proceedings” and, “demand for the services is high, and current workloads are becoming 
more difficult to manage across the pilots. However, potentially unmet needs for the service 
remain.”26

29. The introduction of grant funding would extend the power that is currently held by SLAB to 
employ a salaried solicitor. This would enable an advice agency to employ a solicitor to 
provide second tier advice and support, similar to the Part V model, or another specialist 
adviser (but not restricted to a solicitor) in fields such as employment, debt, welfare benefits, 
housing and immigration to cover issues relevant to a specific area, for example, migrant 
workers in the Highlands and Perthshire. Grant funding would allow agencies on the ground 
to use their knowledge of changing circumstances to respond to needs as they arise and 
hence to supply a more flexible and responsive service. 

30. These pilots have been successful, but the bill is so restrictive in its powers that it 
prevents SLAB from expanding on this kind of success. A grant funding scheme should allow 
sustainable funding for this type of specialist advice. 

Grant funding 

31. Grant funding is not a panacea for the current failings of the civil justice system. However, 
given the scale of the contribution to legal advice by non-solicitors, the large unmet need and 
the fact that those most in need of advice are least served by the current system, it is difficult 
to see how the pace of reform that is required will be delivered without the inclusion of grant 
funding for the provision of legal advice by non-legally qualified solicitors at this stage. 

32. A clear advantage of a grant funding scheme is that funding would be attached to the 
outcomes of a service rather than the method in which the service is delivered. This would 
allow funding of a range of advice providers who would provide a corresponding range of 
services. Outcomes should consider both the quantifiable results of the service and the 
client’s experience of the service. The evaluation of the In-court Advice projects found that 
97% of respondents would recommend the service to someone else.27

33. Grant funding would also: 

• as in England, prevent the withdrawal of local authority funds by insisting on match funding 
from local authorities . This would also provide a strategic view of the delivery of advice 
services locally 

26 Uniquely placed: evaluation of the in-court advice pilots (phase 1) Sue Morris, Patsy Richards & Eddie 
Richards:MorrisRichards Ltd. And Claire Lightowler: SESR – Scottish Executive Social Research 2005 
27 Uniquely placed: evaluation of the in-court advice pilots (phase 1) op. cit. paragraph 3.39
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• allow for early intervention and replicate good practice 

• be cost effective, because it would reduce the need for more expensive legal aid services 
from solicitors 

• be holistic – for example, if a client approaches a CAB with a money problem, grant funding 
would allow advice to be offered about related issues, such as employment, housing or 
relationship breakdown without having to consider whether each issue fits within the legal aid 
criteria

• allow advice agencies to provide specialist advisers and second tier support for complex 
issues.

Interim quality assurance standards for a grant funding scheme 

34. We accept that PFLA needs to be quality assured and that a national quality assurance 
framework is in the process of being developed. However, in the interim there are already 
existing national standards for advice in a number of subject areas: housing; money; 
immigration and consumer matters.28

35. The CAB service also operates a membership scheme which requires bureau to undergo 
a quality of advice audit every three years. The scheme is committed to continuous 
improvement and is currently being developed to align with the subject based national 
standards. 

36. In addition to using the established quality assurance schemes, the register proposed in 
section 45 could be amended to apply to approved agencies or a designated individual in an 
agency could provide the mechanism for quality assuring PFLA grant funded by SLAB. 

37. The Strategic Review stated that there was “a need for a national body with a 
responsibility to plan, co-ordinate, support and develop civil PFLA in Scotland”.29 CAS 
believes that there is an immediate need for a strategic overview of the planning and delivery 
of PFLA. In the absence of a national strategic body it is imperative that organisations 
involved in the delivery of PFLA on the ground are involved in determining how the grant 
scheme would operate based on their extensive experience. 

Conclusion 

38. The case for radical restructuring of advice services, with a mixed model of provision and 
better co-ordination, has been accepted by the Executive and welcomed by advice providers. 
That the proposed changes will be phased through a programme of measures is in itself 
uncontroversial. The problem is that the initial changes proposed in this Bill do little to start 
the restructuring process and leave largely unaffected the current problems with the civil 
justice system. 

39. Given the scale of the contribution to legal advice by non-solicitors, the large unmet need 
and the fact that those most in need of advice are least served by the current system, it is 
difficult to see how the pace of reform that is required will be delivered without the inclusion of 
grant funding at this stage. 

40. Accordingly, CAS recommends that SLAB be given the power to provide grant funding for 
the provision of legal advice by non-legal advisors.000
Fax: 0131 550 100 
Supplementary submission 

Thank you for the opportunity to present oral evidence on the Legal Profession and Legal Aid 
(Scotland) Bill. This letter presents supplementary evidence as requested in the course of the 

28 Housing: Homepoint; Money: Scottish National Standards for Money Related Advisers; Immigration: Office of the 
Immigration Commissioner Standards; Consumer: Quality Mark Scotland. 
29 Strategic Review of Legal Aid: op. cit. paragraph 5.27, see also 5.26 – 5.31 
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evidence session on 9 May, and as confirmed by your letter of 11 May. The questions 
addressed are as follows: 

1. Interim solutions to allow the creation of a grant funding process in the absence of a 
new co-ordinating body   

2. Should funding of CAB be removed from Local Authorities and provided nationally?  
3. Airdrie CAB In Court Advice Project  

1. Interim solutions to allow the creation of a grant funding process in the 
absence of new national co-ordinating body 

A scheme for allocating funding in accordance with clear and measurable criteria could be set 
up in order to eliminate the potential risk involved in establishing a grant funding scheme 
while national quality standards are being devised and a national coordinating body is being 
created. Applications for grant funding would be required to demonstrate that they meet 
identified need, and to show that the proposed services would meet recognised quality 
standards. 

There are a number of relevant quality standards already in existence - some cover both 
organisational and advice standards, as the CAB standard does; some relate to particular 
topics, such as for money and consumer advice, 
housing, and immigration law; some apply to particular areas of organisational standards, 
such as IIP on human resources, or accessibility standards.

SLAB has been developing a quality standards matrix which identifies what QA schemes 
could apply to legal advice providers. An interim solution is available while this cross sectoral 
framework is being developed. The Code of Practice already included in the Bill could be 
developed to reflect existing standards which could then be used to allow organisations with 
these standards to be accredited. Accredited organisations could then automatically be 
eligible to apply for funding.  

There is also potential for extending the CAB quality assurance scheme to other agencies. 

With respect to needs assessment SLAB has also been developing legal advice needs 
assessment tools based on the Scottish Executive Legal Studies Research findings. These 
tools, together with a reference group comprised of relevant stakeholders with expertise and 
knowledge of what is happening on the ground could be used as the basis for setting criteria 
for allocation of grant funding.  

2. Should funding for CAB be removed from local authorities and provided 
nationally?

A national standard for provision of advice is needed to ensure that everyone has access to 
agreed minimum levels of quality assured advice services, regardless of where they live. In 
the same way as education is available to a minimum standard to all children, advice should 
be available to all. National funding is needed to ensure the required level of service 
throughout Scotland and to avoid a postcode lottery. However, services must also be locally 
responsive, able to identify and meet needs of those living in the area, and able to respond to 
changing demographics and local circumstances. CAB are able to provide these services, 
and are key players in local partnerships to plan and deliver advice services which meet local 
needs. To be able to carry out this function they must have secure and adequate core 
funding. Local authorities are the lead bodies in community planning and have the 
responsibility for coordinating local provision. However, if local authorities are not willing to 
provide the level of funding needed to ensure that there is access for all to legal advice, there 
should be funding available nationally to ensure that this happens. 

3. Airdrie CAB In-court Advice Project 

The In court advice projects are a group of 6 pilots funded directly by the Scottish Executive 
Justice Department. The project in Airdrie Sheriff Court is managed by Airdrie CAB. The 
project consists of an adviser who is based in the Sheriff Court. The key aim of the project is 
to provide immediate advice and representation (where applicable) to unrepresented litigants 
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attending Airdrie Sheriff Court, and to refer clients on to appropriate agencies where 
appropriate.  

The Scottish Executive monitors the project and the grant through quarterly reports and by 
participating in Steering Group meetings with the CAB, the project staff and agencies which 
work with the project. The payment of funds and the monitoring process are straightforward 
and proportionate to the project budget. 

The pilot series was evaluated in late 2005, the evaluation found the projects to be 
successful. The Scottish Executive has continued the funding for the projects for a further 3 
years; however, the funding has not increased to reflect inflation. No funding is available to 
provide a similar service in other Courts in spite of evidence that there is a need for court 
based advice and there is evidence that this is an effective model of service delivery. This is 
one example of the type of project that CAS hopes to see supported by grant funding. 

Please not hesitate to get in touch if we can be of any further assistance. 

Submission from Professor Alan Paterson, Law School, University of Strathclyde

1.01 Introduction 
 The stated purposes of the Bill are to establish the Scottish Legal Complaints Commission; to 
make provision as regards complaints against members of the legal profession in Scotland 
and other matters concerning the regulation of the profession; to make provision in 
connection with the administration of the Scottish Legal Aid Fund, including a register of 
advisers in connection with advice and assistance; and for connected purposes. In my opinion 
legislation to effect these purposes is to be welcomed, unfortunately I am remain unconvinced 
that some of its key features are likely to be successful. In relation to the regulation of the 
profession it is, I believe, important to uphold the rule of law, to satisfy the public and the 
profession and to achieve political peace. Regrettably, I consider that the Bill may encounter 
problems with several of these objectives. Similarly, I am unconvinced that the Bill’s proposals 
in relation to the not for profit sector and publicly funded legal assistance, are likely to greatly 
enhance access to justice in Scotland. 

1.02 Background to regulation: The shift from self-regulation to independent 
regulation.
The regulation of the legal profession extends on a spectrum from self-regulation to co-
regulation to independent regulation. In the last twenty five years in the UK the trend in this 
field has been to move from self-regulation towards independent regulation. The issue posed 
by the first three parts of this Bill is how far to take this process. 

In the last twenty-five years the traditional concept of professionalism amongst lawyers in the 
UK and the regulatory bargain by which the profession provided access, expertise, integrity 
and public protection in return for status, restraint on competition and self-regulation, has 
been steadily re-negotiated.30  Self-regulation in particular has come under increasing 
scrutiny.  Twenty-five years ago self-regulation was largely unquestioned. The profession’s 
right to regulate itself was seen as a vital part of being a profession, and was argued to be in 
the public interest since (1) only peers were in a position to judge their fellows (2) peers were 
more likely to be tough on errant lawyers than outsiders and thus standards in the profession 
would be higher (3) it was cheaper than the alternatives and (4) it was quicker and more 
effective than the alternatives.31 In the past decade the criticisms of self – regulation have 
been much more to the fore: that it has become a cloak for rent-seeking, for regulatory 
capture, ineffective disciplinary procedures and anti-competitive practices.32 Moreover, more 

30 See e.g. A.Paterson, “Professionalism and the Legal Services Market” 3 (1996) International Journal of Legal 
Studies 137,  A.Paterson, “Self-Regulation and the Future of the Profession” in Hayton (ed) Laws Future ( Oxford, 
Hart Publishing, 2000 )  and R. Dingwall and P.Fenn, ‘ “A respectable profession”? Sociological and economic 
perspectives on the regulation of professional services’ 7 (1987) International Review of Law and Economics 51. 
31 The arguments in favour of self regulation in the case of professions can be found in P. Slayton and M.J.Trebilcock 
(eds) The Professions and Public Policy (Toronto, University of Toronto Press, 1976), A. Ogus, Regulation: Legal 
Form and Economic Theory (Oxford, Clarendon Press, 1994) at p.107 and  M. Seneviratne, The Legal Profession: 
Regulation and the Consumer  (London, Sweet and Maxwell, 1999) at pp.26-28. 
32 Such arguments can be found in many modern writings including Ogus, op.cit. at p.108, Seneviratne, op.cit at 
pp.28-9 and  D.Rhode, “Policing the Professional Monopoly” (1981) 34 Stanford Law Review 1. 
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active consumer movements and a global movement in favour of freer trade have led 
governments of all political hues to embrace deregulation of the profession to a greater or 
lesser degree. However, the problems of information asymmetry between lawyers and clients 
which justified regulation in the first place have led to re-regulation and co-regulation in the 
shape of  public protection measures – ethical codes, legal services ombudsmen, penalties 
for “shoddy work” and financial services regulation. This process of de-regulation and re-
regulation has had a number of consequences – a growth in co-regulation, an exceptionally 
fragmented market for legal services, a greatly enhanced tension between commercial 
pressures and professional integrity, and continuing debates as to whether regulation is 
standing in the way of new business structures and external investment. These 
consequences are forcing the state, the profession and society to re-consider the regulatory 
framework for the profession and other providers of legal services in a wide range of 
jurisdictions.33   

The various jurisdictions have differed as to scope of their regulatory reviews. Sir David 
Clementi’s review of the regulatory framework for legal services in England and Wales 
covered entry standards, training, complaints, and alternative business structures. In New 
South Wales external regulators have an input into the articulation and setting of professional 
responsibility standards, the education, admission and certification of professionals, as well 
as the advertisement of their services. The current Bill is markedly narrower in focus, 
concentrating as it does on complaints against the profession.   

1.03 My preferred model for regulating complaints handling 
The Better Regulation Task Force in 2000 argued that the principles of good regulation are 
fivefold:  Transparency, Accountability, Proportionality, Consistency and Targeting.   My own 
view is that a complaints framework for providers of legal services should:
a) Balance appropriately the interest of  the profession / providers and the public interest; 
b) Have clearly articulated goals and written procedures; 
c) Involve the application of clear and consistent standards in order to ensure consistent 

outcomes; 
d) Cope appropriately with overlapping standards eg IPS, negligence and conduct; 
e) Be clear as to the favoured truth-finding mechanism i.e. inquisitorial or adversarial, at 

each stage in the process;  
f) Involve appropriate dispute resolution mechanisms at each stage: the job descriptions 

and remit of personnel should be clear and they should receive appropriate training and 
support; 

g) Be fair to each side :  e.g. adhere to the principles of natural justice, permit equal 
opportunity to each side to make representations at appropriate junctures, and should 
encourage an equality of arms where an adversarial procedure is being used; 

h) Be relatively speedy; 
i) Be adequately monitored ( including review ); 
j) Be affordable to the profession, the complainer and the respondent ; 
k) Involve sanctions that are proportionate in the eyes of the profession and the public 

(adequate, meaningful and commercially significant); 
l) Satisfy the reasonable complainer  
m) Uphold the rule of law 
n) Bring political peace to the area. 

The Justice 1 Committee responded to public disquiet over the independence and integrity of 
the complaints processes operated by the legal profession in Scotland by proposing 
enhanced powers for the Ombudsman and a single gateway for complaints. In my view the 
Justice 1 Committee got it pretty much right.  I believe that the regulator ( whether an 
individual or a Board ) should be enabled to perform an effective co-regulatory role with the 

33 Explicit reviews of self-regulation and the profession have recently occurred in Australia ( Victoria –twice, New 
South Wales and Queensland ), New Zealand, Ireland, Scotland and England and Wales.  For academic discussions 
of regulation and the legal profession in Australia, see C. Parker, “Competing Images of the Legal profession: 
Competing Regulatory Strategies” (1997) 25 International Journal of the Sociology of Law 385, C. Parker, ”Law 
deregulation via business deregulation” (1999) 6  International Journal of the Legal Profession  175 and C. Parker, 
Just Lawyers ( Oxford, Oxford University Press, 1999).  For Canada, see H.W. Arthurs, “The Dead Parrot: Does 
Professional Self – Regulation Exhibit Vital Signs?” (1995) 33 Alberta Law Review 800  and W. H. Hurlburt, The Self-
Regulation of the Legal Profession in Canada and in England and Wales  (Alberta, Law Society of Alberta and 
Alberta Law Reform Institute, 2000).   
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profession. The single gateway regulator with oversight and review functions is, I believe, the 
best way to achieve this. Moreover, it represents a win : win solution for the public and the 
profession. The public wants an independent regulator, which is seen to be independent and  
in which they can have confidence. The profession wants a system of regulation in which they 
also can have confidence, which is cost effective and in which they continue to have a stake. 
The single gateway34 regulator provides such a model.  In it, with the exception of complaints 
that are conciliated or disposed of at source, all other complaints are referred to the regulator 
acting as the sole conduit or gateway for complaints. The regulator would first sift the 
complaints to weed out frivolous or irrelevant complaints in a way that is publicly seen to be 
independent. Thereafter the regulator would retain a small minority of complaints35 ( which 
might be either IPS or conduct complaints or both ) but pass the great bulk of the complaints 
on to the professional bodies to be handled by them subject to the regulator’s powers of 
direction, scrutiny and review. The regulator’s function would therefore extend far beyond the 
gateway function. Thus the regulator would have an input into standard setting, the duty to 
monitor the complaints procedures of the profession,36 and the right to provide guidelines to 
the profession as to the handling of complaints.  In addition the regulator would be able to 
give directions as to how a particular complaint should be handled e.g setting special time 
limits or lines for investigation,37 track the handling of individual complaints and  ask to see a 
range of random files. Finally, the regulator would be able to review any complaints’ decision 
of the professional bodies, whether or not he/she has been requested to do so by the 
complainer.38 In doing so, the regulator would be able to order a re-investigation, or conduct 
that re-investigation or substitute his or her own decision for that of the professional body 
without further investigation. However, where the regulator forms the view that the behaviour 
complained about is misconduct, a prosecution before the Discipline Tribunal would still be 
required, unless the respondent agrees to be reprimanded.   This model39 has key strengths 
only some of which are shared by the Bill. Thus the complaints process would be perceived 
by the public as  independent of the profession. The regulator would receive the brickbats and 
worse which currently are directed at those handling complaints within the professional 
bodies. The two branches of the profession would retain the great bulk of their regulatory 
functions in relation to complaints, albeit in an explicit form of co-regulation. The regulator 
would be able to achieve greater consistency in standard setting across providers and 
services, to encourage greater consistency in complaints decision-making and to facilitate lay 
/consumer input into the decision-making processes. The regulator also could foster the 
establishment of disciplinary and complaints processes amongst new and unregulated 
providers of legal services. However, since the bulk of complaints would be passed on to the 
providers this model would be cheaper and less bureaucratic than the model contained in the 
Bill. Moreover it would not undermine the public orientation of the professions nor be so likely 
to impose alien standards on the profession as a completely independent regulator handling 
conduct and service complaints. The providers would be left in a co-regulatory position 
without the imperative to move to a split between regulatory and representative functions. 
Under this model, therefore, it would not be necessary to draw a distinction between 
regulatory and representative functions and the professional  bodies would continue to be 
required to consider the wider public interest in relation to all their functions.   Finally, it would 

34 The use of the word “gateway” is perhaps misleading. Under this model the regulator is responsible for the whole 
complaints process, whilst largely delegating the function to the professional bodies. 
35 Typically these would be complaints which (1) were sensitive e.g. because they related to a member of the 
governing bodies of either branch of the profession, or (2) raised issues of policy or principle e.g. where the regulator 
envisages that there will be a series of a particular type of complaint, such as the alleged miss-selling of  endowment 
policies, and wishes to facilitate a common approach to such complaints.  
36 As in New South Wales, see  Legal Practice Act  1996 s. 147; Legal Profession Act 1987 s. 149 
37 As in New South Wales, see  Legal Practice Act  1996 s. 148; Legal Profession Act 1987 s. 150 This power is 
rarely exercised. 
38As in New South Wales, see Legal Practice Act  1996 s. 154; Legal Profession Act 1987 s. 159 
39 A single gateway model akin to this exists in New South Wales in the shape of the Legal Services Commissioner 
and has been recommended by independent regulatory reviews in Victoria and Queensland. While Sir David 
Clementi expressly rejects the single gateway model, by this he meant the postbox model of the gateway, and I am 
proposing far more than this. Moreover, Clementi was very unclear on the link up between service and conduct 
complaints in the future. The current plans for implementing Clementi in England and Wales envisage that all 
complaints ( whether of service or conduct ) will go to one regulator, although the conduct ones would then go to the 
professional bodies under some form of monitoring. This is in effect a single gateway model.  
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enable the regulator of the legal profession to look at wider functions including standard 
setting.40

1.04 Part 1 of the Bill 

Clause 1 As indicated above I am happy to welcome the establishment of  an independent 
Scottish Legal Complaints Commission and its role as a single gateway for all complaints. It is 
its other functions that concern me.  

Clause 2  As set out above I strongly support the establishment of an independent single 
gateway such as that contained in this clause. I am happy for the Commission to have the  
power ( which the Law  Society currently lacks ) to weed out frivolous and vexatious 
complaints. While I welcome the definition of “any person having a interest” in IPS complaints 
which is in the clause, it is not clear why a similar definition does not exist for conduct 
complaints. Clause 24 rightly requires that conduct and services complaints which go direct 
to the professional organisations must be re-directed to the Commission.41 However, it should 
be competent for the professional organisations to raise conduct complaints themselves  ( 
which would be subject to oversight, review and monitoring by the Commission ). 

Clause 3  I am happy with a time limit being imposed for complaints provided it is a 
reasonable one. On premature complaints see my comments on clause 6 below. 

Clause 4  This is one of the problematic areas of the Bill. The current complaints procedures 
of the legal profession allow conduct, service ( and de facto some lower level negligence 
issues ) to be dealt with in the one forum. So too would the Justice 1 model. However, the Bill 
model  splits the handling of conduct and service matters and requires them to be decided in 
different fora, according to different timescales and with different evidence. Complainers are 
unlikely to consider this to be a helpful outcome.   Clause 4 seems to have been drafted as 
though overlaps between conduct and IPS are unusual occurrences. They are not.  Most 
conduct offences in my experience will also raise issues of IPS (the opposite is not true). It 
follows that such overlaps are not that unusual and that requiring the Commission to consult 
with the professional body every time an overlap may occur will build in delay and 
bureaucracy. Moreover, it might create an undesirable tendency to try to categorise a 
complaint according to its predominant nature (and dropping the rest) rather than 
investigating all aspects of the problem.  

Clause 5  This follows from the decision to split the handling of conduct and services 
complaints. I am happy for the Commission to remit the great bulk of conduct complaints to 
the professional organisations, however, as with the Justice 1 model I would prefer the 
Commission to have greater oversight, review and monitoring functions over conduct 
complaints than the Bill provides.   

Clause 6 I am happy to support local investigation and possible mediation of services 
complaints in appropriate situations.  That said, I do not favour compulsory talks aimed at 
settlement or mediation. Thus, if a client has lost faith in a law firm I see little point in insisting
that they meet with the  original solicitor or the firm’s client relations partner ( if any ) before 
the matter will be investigated by the  Commission.  Similarly, my support for mediation in 
certain solicitor/client disputes, would be conditional on the service being free to the client and 
voluntary as opposed to compulsory. 

Clause 7  I would prefer the Commission to refer the bulk of services complaints to the 
professional body as Justice 1 proposed, subject to oversight, review and monitoring by the 
Commission. This would be quicker, cheaper and more easily understood by the complainer 
than the Bill’s proposals. It would guarantee a decision by a committee consisting of equal 
numbers of relevant professionals and laypersons. It  would allow complaints which raise 
services and conduct complaints to be heard together  whilst requiring the professional bodies 

40 In NSW the Commissioner’s remit extends to monitoring the operation of the mutual indemnity fund and the fidelity 
fund. The Commissioner also has the power to scrutinise any proposed rule change by the Bar or the Law Society 
from the perspective of the public interest and competition policy. 
41 Experience in Victoria, Australia, indicates that  a parallel jurisdiction for complaints between the regulator and the 
professional bodies is highly undesirable.   
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to continue to focus on the public interest as well as the profession’s interest.  If the 
Commission had appropriate powers of oversight, review and monitoring I would argue for all 
complaints which raise services and conduct issues to be remitted to the professional 
organisations for determination ( except those complaints which raised significant policy 
issues ). 

Clause 8  This largely replicates the powers of the Law Society at present. There are one or 
two areas of concern, however. The clause does not allow compensation to be paid to 
complainers who are not clients, even if the complaint is upheld, and subclauses 2(b) and (c) 
do not rectify this. This can deny redress in some cases e.g. to beneficiaries or those entitled 
to claim legal rights in an executry. Secondly the level of compensation mentioned for IPS has 
been put at £20,000. This is a very substantial rise from the newly introduced £5,000 and I am 
concerned that it may have an inhibiting effect on practices in rural areas or those doing civil 
legal aid work. Much will depend on the stance taken by the Master Policy insurers as to the 
standard excess per partner. If this is raised to beyond £20,000, then some practices may 
cease to undertake certain types of work which commonly give rise to IPS complaints. The 
issue is likely to be exacerbated by the requirement that practices pay a significant case fee, 
whether or not the complaint is upheld. 

Clauses 9 & 10.  These seem acceptable to me. Clause 10 largely replicates the existing 
legislation. However, it would seem fair to make it clear that whether a complainer raises a 
negligence action first and then an IPS complaint or the IPS complaint first and an negligence 
action second, the body taking the second decision should be required to take account of any 
compensation awarded in first case. 

Clause 11  This provision stems from the problem of splitting services and conduct 
complaints. This seems to raise problems of cost, delay and bureaucracy. My preferred model 
of not splitting such complaints would avoid such problems.  

Clauses 12-14 No  comment 

Clauses 15 & 16 This is my second major difficulty with the Bill. It retains the concept of a 
“handling complaint” as the sole vehicle for the Commission to look at how the professional 
organisations are dealing with conduct complaints. This replicates the position with the 
Ombudsman – a position which was rejected by Justice 1 because it left the regulator with 
insufficient powers. The Executive’s consultation paper “Reforming Complaints Handling, 
Building Consumer Confidence: Regulation of the Legal Profession in Scotland” ( “Reforming 
Complaints” )  explored several additional powers for the Ombudsman which had been 
recommended by Justice 1:  
(a) "to investigate the substance of the original decision made by the professional body."
(paragraph 38)  ;  (b) "to enforce recommendations." (paragraph 41) 
(c) "to conduct general audits [of the complaints files of the professional bodies]." (paragraph 
45)
(d) "to set appropriate target timescales [for the processing of complaints by professional 
bodies] and to monitor adherence to them." (paragraph 49) 
(e) "to direct professional bodies to investigate a complaint." (paragraph 51) 

 The Commission should have all of these powers in relation to complaints dealt with by the 
professional bodies. In my opinion it is very difficult to reach a conclusion on a handling 
complaint without also reaching a conclusion as to the substance of the original decision by 
the professional body.   It would make more sense ( as Justice 1 argued ) to give the 
Commission the power to do this. Despite the ambiguity in para 33 of the Explanatory Notes I 
do not believe that the Bill does give Commission the power to investigate the substance of a 
conduct complaint as opposed to a handling complaint.  Furthermore, while the Bill allows the 
Commission to enforce its recommendations as to handling complaints it does not give it the 
power to enforce its other recommendations e.g. as to timescales or as to the methods or 
procedures for dealing with conduct complaints  ( Clause 27 ). While the  Commission has 
powers under the Bill ( Clause 27 (5) ) to carry out audits of conduct complaints files these 
would not include any files of conduct complaints raised by the professional body itself. More 
seriously, if my reading of the Bill is correct, even if the Commission formed the view that a 
practitioner’s conduct was unsatisfactory or misconduct the Commission would not be able to 
require the professional body to do anything other than re-investigate the matter. The 
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Ombudsman at present has the power to prosecute a practitioner before the Discipline 
Tribunal as a final protection against a professional body’s refusal to act. The Bill as I read it, 
contains no such protection. In this respect the Commission has even fewer powers than the 
Ombudsman. This gap in the Bill may also be questionable since a dissatisfied complainer 
would have no effective  right of review.   

Clause 17  This provides for the abolition of the Ombudsman. I believe that the Commission 
should have at least all the powers of the Ombudsman. Moreover, in my view the 
Government’s funding of the Ombudsman’s office should be transferred to offset the costs of 
the Commission, and not simply its start up costs. ( See Clause 21 ). 

Clauses 18, 19 and 20.  The Annual levy broadly equates to the current method for funding 
complaints handling by the professional bodies. The complaints levy is new. Whilst 
understanding a “polluter pays” system, I do not understand the justification for charging a 
levy against a professional who is vindicated by the Commission in the case of a services 
complaint. This may be challengeable. On the other hand if a “polluter pays” regime is 
introduced, the Commission will require to institute a form of proportionality so that the full 
cost of the complaints levy is not  imposed on a professional who has been almost totally 
vindicated by the Commission. 

Clause 29. This gives the Commission an oversight  and monitoring role ( but not a review 
role )  in relation to the Guarantee Fund  and aspects of the Master Policy. In the interests of 
enhancing effective co-regulation there would seem to be an argument that the operation of 
the Guarantee Fund and the Master Policy should be subject to independent scrutiny. Both of 
these are major commitments from the profession to the public interest, of which they are 
rightly proud. Objective evidence as to the effective operation of both schemes can only 
enhance public confidence in the regulation of the profession. The Bill ( rightly ) gives the 
Commission no powers that I can see to interfere with any decision made by those operating 
the Guarantee Fund or the Master Policy in individual cases. 

 Clause 34 The Interpretation Clause. The definition of IPS remains more or less as in the 
current legislation. As I have argued elsewhere42 there is a need for greater clarification of the 
application of the principle in practice. This should be easier for the Commission than for the 
Law Society which has twelve client relations committees and few mechanisms to achieve 
consistency between them.   In one respect the definition of IPS in the Bill is new. This is the 
reference to IPS including “any element of negligence in respect of or in connection with the 
services”. Whilst this might be read as giving the Commission the power to handle all 
professional negligence cases worth below £20,000 against lawyers which involve IPS, in 
place of the courts,  I suspect that is not what the Bill is intended to do. The more likely 
reading is probably that where a complaint relates to behavior by a solicitor which can be both 
IPS and negligence then  the Commission should be able to investigate the service aspects of 
the behavior and to award compensation for them even if that selfsame behavior could give 
rise to a negligence suit. Any compensation award for loss in the IPS case would, rightly be 
taken into account if there was a subsequent negligence action. I am happy with the definition 
of unsatisfactory professional conduct contained in the clause, although this, too, is an area 
where a database, or a list of precedents would be very helpful. 

Omissions. The Bill provides no mechanism for appeal ( either for the lawyer or the 
complainer ) from the decisions of the Commission on IPS, or ( so far as I can see) for 
complainers  from decisions / conclusions of the professional organisations in relation to 
conduct matters ( if I am right as to the limitations on the Commission’s powers, see above ). 
Some of these gaps may raise human rights considerations, and if so, they are unlikely to be 
rectified by the availability of  judicial review. However, I would not favour  allowing appeal to 
the Court of Session, or to the Discipline Tribunal because of the costs burden that this might 
impose on complainers ( particularly those who have been successful at the first hearing ) of 
being represented at either of these formal procedures.  There is little point in providing 
complaints procedures which are free to the complainer at the first hearing if a successful 
complaint can be appealed  to a Court or Tribunal with the threat of expenses running into 
thousands of pounds. An appeal mechanism is needed which would not threaten the 

42 Professional Ethics, ( W.Green, 2005 ) ch. 1 Standards.  
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complainer with crippling expenditure if the complainer has been successful at the first 
hearing.

Part 2 

Clause 36 I welcome this provision which puts unsatisfactory conduct on a statutory footing 
and for the first time provides some effective sanctions for such conduct. I am generally 
happy with the list of sanctions contained in the legislation, and that fact that they can be 
applied both to individual practitioners as well as firms. I think it unnecessarily restrictive 
however for the Bill only to  permit compensation to be paid to the client, and not to a 
complainer who is successful but who is not a client. 

Clause 38 I am happy that the Tribunal should have the power to award compensation for 
professional misconduct . Interestingly, unlike the situation in cases of  IPS and 
Unsatisfactory conduct, the compensation is not restricted to the client, but can be paid to 
anyone who has suffered loss, inconvenience or distress as a direct result of the misconduct. 
This seems to me to be the preferable solution. 

Omissions. Part 2 of the Bill does  not give the  Law Society  the power make findings of low 
level professional misconduct.  This may be because the Executive considers that  
Unsatisfactory conduct will do the same job. I am afraid that I disagree. There are some forms 
of misconduct which are clearly misconduct and need to be labelled as such, rather than 
being downgraded to unsatisfactory services. Such cases, however  may still fall at the lower 
end of seriousness. To send them to the Tribunal will involve a cost burden on the solicitor of 
several thousand pounds even if the outcome is only a censure. This distorts the sanction 
imposed by the Tribunal for low level misconduct  by adding a sizeable “fine” which the 
conduct may not merit. Such distortions will almost always accompany minor misconduct 
cases which go to the Tribunal. To avoid this,  the Law Society should have the power to deal 
with minor misconduct cases without referring them to the Tribunal.  

Part 3 

No comment 

Part 4 

Clause 45 This extends the current legal aid scheme in certain categories of advice and 
assistance to non-solicitors approved and registered by the Scottish Legal Aid Board. Like 
others I am of the opinion that the research on “justiciable problems” in this area43 points to 
the need for early intervention. Generalist advice agencies with specialist advisers ( both 
legally qualified and non-legally qualified ) have a key role to play here, as the Strategic 
Review concluded. Unfortunately, I have severe reservations as to the value of Clause 45 for 
the not for profit sector and generalist advice agencies in particular, in achieving the goal of  
employing specialist non-lawyer advisers. The case by case method of funding is alien and 
impractical from their standpoint  and  may involve means testing which is unacceptable to 
some of them. The case by case method of funding is not what they had understood would be 
contained in the Bill and runs expressly contrary to the conclusion reached on this point in 
para 5.118 of the Strategic Review. I believe that in this area the approach of grant funding ( 
or possibly contracts ) is much to be preferred. I am strongly of the opinion that the Bill needs 
to be amended to give SLAB cash-limited grant giving powers to assist the not for profit sector 
in supplying specialist advisers who are not legally qualified.  

( Professor Paterson is providing  evidence in his personal capacity, and not as a 
member of any organisation ).

43 See Genn and Paterson, Paths to Justice Scotland ( Hart, 2001 )  
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Submission from Scotland Against Crooked Lawyers (SACL) 

OPENING COMMENTS: The first paragraph in your letter to us dated 22 March 2006 
contains the statement: “I write on behalf of the Justice 2 Committee to invite Scotland 
Against Crooked Lawyers to give evidence on the general principles of the Legal Profession 
and Legal Aid (Scotland) Bill at the Committee’s meeting on Tuesday 9 May 2006.” 

Given that it was your Committee who invited SACL to attend the meeting to provide opinions 
and views on the content of the proposed Bill - which we welcome - we assume that the 
Committee will consider those opinions and views in good faith and make whatever 
amendments SACL feel are vital for the new Bill to function in a proper and equitable manner, 
towards the legal profession and the Consumers of Legal Services alike.   We would contend 
that no other organisation, within or without the Legal Profession, possesses as much as 
SACL does the three necessary attributes to provide sincere submissions for consideration 
for the betterment of the Scottish Legal consumer, namely: the Competence, Experience and 
Logical Assessment based on impartiality.   That said, we are bitterly disappointed that many 
individuals who fell victim to rogue lawyers were not invited to make oral presentations to the 
Justice 2 Committee.   We would record that there is a huge imbalance with regard to the 
organisations your Committee invited to give Oral evidence.  This imbalance is hugely biased 
in favour of the Law Society and other Legal Bodies.  This is borne out by the fact that of the 
thirteen organisations/individuals invited no less than ten are these Legal Bodies and 
individuals who have strong connections with these Legal Bodies. All these parties have a 
vested interest in limiting the powers of the new Bill.  SACL, regrettably, was the only 
organisation your Committee invited which is entirely independent of the Legal 
profession/system.    

SACL shall therefore make a Submission to your Committee as follows: 

SACL RESPONSE TO YOUR BULLET POINTS:

Your First Bullet Point: You state: “A new Scottish Legal Complaints Commission, led 
by a Board with a non-lawyer majority and a non-lawyer chair, acting as a gateway to 
receive complaints about lawyers which cannot be resolved at source (but with an 
emphasis on complaints being resolved at source where possible).” 
SACL recommends that no lawyers sit on the Board of the Scottish Legal Complaints 
Commission because this would create a colossal “Conflict of Interest” situation which would 
cause impartiality to be seriously weakened.   This would negate the ethical functioning of the 
Board of the Scottish Legal Complaints Commission, inter-alia.   We are, however, agreeable 
to a lawyer being appointed to the Board to act in a legal advisory capacity only, but with no 
Voting Rights. 

Your Second Bullet Point: You state: “The new Commission taking over responsibility 
for handling complaints about inadequate professional service from the legal 
professional bodies, the Scottish Legal Services Ombudsman and the Scottish 
Solicitors Discipline Tribunal.” 
SACL agrees with the content of this passage, but with the proviso that “inadequate 
professional service from professional bodies” denotes exactly that.   By this we mean that 
“inadequate professional service” covers all aspects of lawyers’ inadequate service to their 
clients.   In practical terms, this means that “inadequate professional service” would cover the 
conduct of lawyers with regard to, inter-alia: 

1) Failing to answer telephone calls; 
2) Failing to return telephone calls timeously; 
3) Failing to follow instructions; 
4) Missing court and legal deadlines (whether by design or mistake); 
5) Misleading clients; 
6) Lying to clients; 
7) Embezzling client’s funds and accounts held in Trust for clients; 
8) Defrauding clients; 
9) Altering documents; 
10) Forging signatures. 
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After all, even the gravest transgression suffered by a client through a lawyer must be 
construed as “inadequate professional service”.   If the service is not adequate, it is 
inadequate. 

Your Third Bullet Point: You state: “Maximum amount of compensation for inadequate 
professional service complaints being raised to £20,000.”
On the basis of the above definition of “inadequate professional service”, it would be 
unrealistic in the extreme to limit compensation to £20,000.   This is because lawyers often 
defraud their clients for sums far greater than £20,000.   The practical effect of this proposal, 
as it presently stands, would be a positive encouragement for crooked lawyers to defraud 
their clients for amounts far greater than £20,000.   We would therefore make the following 
recommendations: 

 Where the “Inadequate Professional Service” was found to be a genuine bona-fide
mistake by a lawyer, and this mistake resulted in serious loss to the client, the lawyer 
should be exonerated and the loss borne by his Indemnity Insurers who would be bound 
to compensate the client in full.   The punishment for the lawyer and Law Firm responsible 
for the mistake would be market related; for example, they would pay higher Insurance 
Premiums and suffer Loss of Reputation. 

 Where, however, the Scottish Legal Complaints Commission found that an Inadequate 
Professional Service had been rendered to the Client as a consequence of criminal 
activity on the lawyer’s part, the loss caused to the client should be borne solely by the 
lawyer involved in the criminal activity; to the full extent of his personal worth, if 
necessary.   Were this amount still not enough to cover the loss caused, SACL suggests 
a percentage of the loss be levied on that Law Firm and its Partners, as required.    

 Should this still not cover the full loss then the Indemnity Insurers should make up the 
balance to cover it in full. 

This method of making good losses incurred by clients resulting from criminal activity by their 
lawyers is based on the very sound principle of “The Polluter Pays”.   This method should 
deter all lawyers from enriching themselves at the expense of their clients. 

Your Fourth Bullet Point: You state: “Responsibility for professional discipline 
remaining with the legal professional bodies and discipline tribunals but the way in 
which such complaints are handled being overseen by the Commission.”
SACL disagrees unequivocally with this proposition.  Our recommendations in connection 
with the disciplining of lawyers are covered by our response in Your Third Bullet Point
above.

Your Fifth Bullet Point: You state: “First Steps towards giving Rights of Audience and 
rights to conduct litigation to members of other professional or other bodies.”
Rights of audience and rights to conduct litigation in the Scottish Courts should have been 
accorded over ten years ago to other professional bodies and persons. We therefore suggest 
that you substitute “First” steps with “All” steps towards giving these Rights of Audience, as a 
matter of the greatest urgency.    

Your Sixth Bullet Point: “Transfer of responsibility from the courts to the Scottish 
Legal Aid Board for granting and terminating legal aid in serious criminal cases.” 
SACL reckons that the lesser of two evils is still evil, but would add that the Legal Aid Board 
ought to be financed directly by a body answerable to the Scottish Parliament, and not the 
Law Society as at present.  This should go some way to lessening the enormous abuse of 
Public funds by unscrupulous lawyers.  This should also make MSPs realise how much legal 
tender had been illegally squandered in the past. 

Your Seventh Bullet Point: “Enabling the Scottish Legal Aid Board to fund certain 
advisers other than solicitors to provide advice and assistance.”
SACL agrees that professional bodies, persons and certain advisers other than solicitors 
should be funded to provide advice and assistance, but this responsibility should lie with the 
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Scottish Parliament directly and not the Legal Aid Board, as mentioned at Your Sixth Bullet 
Point above.  In cases where lawyers are funded to provide advice and assistance, SACL 
contends that any lawyer who has been found guilty of providing Inadequate Professional 
Service based on criminal activity at any time in the past should not be funded. 

SUMMARY OF SACL POSITION ON THE HANDLING OF COMPLAINTS AGAINST 
LAWYERS:
We are, and always have been, very much in favour of “The Polluter Pays” principle.   This 
was, to our pleasure, suggested in the 2005 Scottish Executive Consultation Paper.   The 
only way to give full and proper effect to this principle is to give the Scottish Legal Complaints 
Commission the power to force the Polluter to pay, as outlined above.   In practical terms, this 
means that all the powers and functions in connection with Complaints handling, would be 
transferred over to the new Legal Complaints Commission.   This must include Complaints 
Determinations and Disciplinary Matters, which are presently held and exercised by the Law 
Society of Scotland, the Scottish Solicitors’ Disciplinary Tribunal, the Faculty of Advocates, 
the Sheriff’s Association, the Scottish Legal Services Ombudsman, the presently 
unaccountable Judiciary, and all other similar Representative Legal bodies and Associations 
of whatever nature,  

All the above named existing bodies have for decades utterly failed the consumers of Scottish 
Legal Services in Complaints Handling, Complaints Determinations and Disciplinary matters.   
That is precisely the reason for the existence of this new Bill.   An immediate beneficial effect 
would be the saving of large amounts of taxpayers’ money.  

We have no objection to Legal Representative bodies continuing with their various other 
present activities, such as licensing lawyers (on a yearly basis), conducting audits, organising 
conferences, AGM’s and the like.   But if the status quo is to remain SACL would suggest that 
the Law Society of Scotland be renamed the Law Mafia of Scotland.   As it stands, it is an 
unethical work monopoly.   The Bill should also contain a clause that any irregularities 
discovered by the “Law ‘Whatever’ of Scotland” must be reported immediately to the new 
Scottish Legal Complaints Commission, which, in turn, would be bound to act on the receipt 
of such information.

COMPOSITION OF THE NEW LEGAL COMPLAINTS COMMISSION:
We note that in Section 52 (Schedule 1) (101) of the Explanatory Notes to the proposed Bill it 
is stated that four of the nine members of the Commission are to be lawyers.   As expressed 
hereinbefore, this is not acceptable to us on the grounds that these four lawyers would be in a 
gross “Conflict of Interest” situation.  This fact alone would have an immediate deleterious 
effect on the smooth functioning of the new Commission.  

In the same Schedule, under 102, subheadings (1) and (2) the Report lays down guidelines 
for what Scottish Ministers are to have regard to in considering who to appoint to the 
Commission.   These guidelines state the skills required from persons appointed to the 
Commission.   These stated skills are:   

“Persons who have experience of and have shown a capacity in (a) Consumer Affairs or 
Complaints Handling and (b) the monitoring of Legal Services and persons who have such 
other skills, knowledge or experience as the Scottish Ministers consider to be relevant in 
relation to the Commission’s functions.” 

In this regard, we would state that we in SACL have enormous experience in Complaints 
Handling because so many people complain to us about the conduct of their Lawyers and 
Law Firms and Legal Bodies like the Law Society of Scotland, the Faculty of Advocates, et al.   
We also have vast experience in monitoring these lawyers, Law Firms and Legal Bodies.   A 
quick visit to the SACL website: www.sacl.info will demonstrate our abilities in this regard very 
clearly.   We are therefore of the opinion that it is vital that at least three SACL members are 
appointed to the Board of the new Commission. 

CONCLUSION:
Our aim is to reform the present thoroughly corrupt Scottish Legal system into one of integrity 
where justice can be sought and quickly received by the aggrieved, at no cost to the 
aggrieved.   All costs would be to the account of the Polluter.  In brief, our aim is to ensure 
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that a Legal Justice system is established in Scotland which meets the needs and 
expectations of the law abiding majority and one that is a credit to the country and one of 
which the country can be justifiably proud. 

The best and only guarantee to achieve this aim is to give the new Commission the powers 
necessary, as outlined above, to deal with rogue lawyers in a manner that would make 
malfeasance a thing of the past very quickly.   The savings to the public purse would be truly 
enormous; particularly in the Legal Aid field.   We estimate that the Legal burden would fall by 
seventy per cent.   On a UK-wide basis the annual Legal Aid bill at the present time is well 
over £2 billion.   So let us say Scotland’s share of that is £300 million.   Seventy per cent of 
that would be an annual saving of £210 million. 

You will find that the only people who have personally experienced our court processes, but 
who do not share SACL’s view, are, not surprisingly, lawyers who profit from the present 
corrupt “gravy-train” structure, and, of course, the criminals themselves – some of whom are, 
needless to say, lawyers. 

PS:  We note that your Committee allowed the Law Society of Scotland to bring at least six of 
its officials to the Oral Hearing before your Committee ydy (2/5/2006).  You have allowed 
SACL only two of its officials to be present at the SACL Oral Hearing.  We would record that 
this is another example of the bias shown by your Committee towards the Law Society of 
Scotland and your other Legal Invitees. 

We further note that the Law Society President was caught out attempting to mislead your 
Committee at the beginning of the Oral Hearing by the EX-Leader of the Scottish National 
Party, the excellent Mr Swinney MSP.  We would urge your Committee to take everything 
else that the Law Society and the other Legal Bodies and Parties appearing before your 
Committee say or write in the coming weeks with a very large pinch of salt indeed.    

Supplementary submission

COMPLAINTS LEVY:  You asked us to give you our further views on the Complaints levy as 
proposed in the Bill.  Here they are: 

As you are aware SACL is very much in favour of “The Polluter Pays” principle. 

In principle therefore we have no objection to all 10,000 lawyers in Scotland being charged a 
general levy of £120 per annum.  With regard to the Bill’s proposals on the specific levy being 
set at £300 per complaint on its estimate of 4000 complaints per annum we again have no 
objection.   

More specifically our views in principle are as follows: 

1 Where lawyers are found to have made a bona-fide mistakes which resulted in losses to 
their clients these lawyers should pay the specific levy of £300 to the Law Commission.  
This can be regarded as a rap over the knuckles to warn the lawyers in question to take 
more care in the future. 

2 Where, however, lawyers are found to have acted with malice and bad faith towards their 
clients our view is that the levy should be doubled to £600, so as to make the distinction 
from the bona-fide cases. 

3 Where a lawyer is completely exonerated and the complainant is found to have lodged a 
complaint which has no merit but which was lodged in good faith the complainant should 
be levied the £300 specific levy as a warning to be more careful about making 
unmeritorious complaints in the future. 

4 Where however a complainant is found to have lodged a malicious complaint in bad faith 
against his/her lawyer this complainant should pay double the levy; again to make the 
distinction between a bona-fide complaint and a malicious one. 

Notwithstanding the above we feel the Bill should make provision for the length of time each 
case takes.  Inevitably some cases will be far larger and more burdensome than others. This 
will have to be catered for in the Bill.  In this regard our views are as follows: 
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Complaints come in all shapes and sizes.  This being the case every complaint received, 
investigated, determined and sanction issued by the Law Commission should be costed.  
Quite a few cases will inevitably cost the Commission more than £300.  The Bill should make 
provision for the levy to be increased to cover the increased costs incurred by the 
Commission, but still subject to the four principles listed above. 

MALICIOUS COMPLAINANT:  With regard to your comment about what the sanction should 
be in the event of non-payment of the levy by a malicious complainant we would state the 
following:

Why do you refer only to a “malicious complainant” and not a “malicious lawyer” as well?  
Unlike your committee SACL is concerned about malicious behaviour by all involved in the 
Scottish Legal system;  lawyer and complainant alike.  As your letter was written on behalf of 
the J2 Committee it is apparent that your Committee is of the view that only malicious 
complainants should be considered, and not malicious lawyers.  This is yet another example 
of your Committee favouring lawyers and showing gross bias against complainants. Please 
explain yourselves. 

Despite your double standard in favour of lawyers (as always) we will answer your question 
as follows: 

Provision should be made in the new Bill to force both malicious complainants and malicious 
lawyers, as above, to pay whatever levy has been costed to them.  We suggest that those 
who refuse to pay should be incarcerated until they do pay the debt. 

CONCLUSION:  SACL believes the principle of a levy is sound on condition that the Polluter 
pays it.  No lawyer or complainant who are found to be the innocent party should pay any 
levy.  Our objective is to punish the transgressor only, not the innocent party.  This is just 
plain common-sense.  The way things are at present the exact opposite occurs. 
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Scottish Parliament 

Justice 2 Committee 

Tuesday 9 May 2006 

[THE CONVENER opened the meeting at 14:03]

Legal Profession and Legal Aid 
(Scotland) Bill: Stage 1 

The Convener (Mr David Davidson): Good 
afternoon, ladies and gentlemen, and welcome to 
the Justice 2 Committee’s 13th meeting in 2006. 
The first agenda item is evidence on the Legal 
Profession and Legal Aid (Scotland) Bill. I 
welcome our first panel of witnesses and our 
adviser on the bill, Margaret Ross. 

Comments have been made about the fact that 
my son is a lawyer. As I made clear last week, he 
is not privileged to practise in Scotland and is not 
a member of any Scottish legal professional body. 
The bill will have no effect on his work, which is 
now in England and was latterly in the West 
Indies.

Maureen Macmillan may want to repeat what 
she said last week. 

Maureen Macmillan (Highlands and Islands) 
(Lab): The declaration that I made when we first 
met to discuss the bill still stands. 

The Convener: Our first panel is made up of 
Kaliani Lyle, the chief executive of Citizens Advice 
Scotland; and Eileen McKenna, from the Airdrie 
citizens advice bureau.  

I will begin the questioning. CAS has raised 
difficulties, for its organisation and more generally, 
with the proposed system of case-by-case funding 
for non-lawyers. Will you comment on that? 

Kaliani Lyle (Citizens Advice Scotland): 
Thank you for inviting us to give evidence. We will 
confine our evidence to the strand of the bill on 
legal aid and assistance. Can I set the context for 
your question on case-by-case funding and for the 
rest of the evidence session by giving an overview 
of the problems that people bring to the bureaux? 

The Convener: Yes, but briefly, please. 

Kaliani Lyle: In 2004-05, bureaux dealt with 
slightly fewer than 750,000 problems, of which 
430,000 were new issues. More often than not, the 
problems were linked in clusters and the vast 
majority of them had legal content. Bureaux clients 
have lost their jobs, have no money, are in debt, 
have relationship problems or cannot pay their 
rent and are threatened with eviction. Bureaux 

have a lot of experience of delivering advice with a 
legal content, but they are not given money from 
the Scottish Legal Aid Board for that. We know 
that, for every person a bureau assists by stopping 
an eviction, negotiating a debt or defending an 
unfair dismissal and thereby stopping the 
downward spiral into further hardship and despair, 
many other people do not receive the legal 
information and advice that they need to help 
them.

We want funding that will allow bureaux to get 
involved. We want increased access to justice, not 
only through bureaux, but though other advice 
agencies. The proposed system of case-by-case 
funding simply will not achieve that, because it is 
alien to the service and the voluntary sector. As 
we are used to operating with grant-based 
funding, we would have to put in place a process 
and systems to access case-by-case funding. 
More important, the proposal goes against one of 
our 12 principles: our services are free to clients, 
regardless of their means. Therefore, we could not 
recommend that bureaux access the case-by-case 
funding. The proposal will not deliver and is not 
what the Scottish Executive recommended in its 
strategic review of legal aid, the conclusion of 
which acknowledged that case-by-case funding is 
not the way forward. For the reasons that I have 
given, which the Scottish Executive has accepted, 
the proposal would increase only marginally the 
capacity to deliver advice and, in some cases, 
might even reduce the available advice. 

The Convener: So you are worried about the 
bureaucracy and the costs that would be involved, 
but also about possible delays in the provision of 
advice.

Kaliani Lyle: If people have to fill in forms and 
submissions, that will detract from the advice-
giving process. We are not used to working in that 
way and we do not have the systems in place to 
do so. Principally, the measure does not conform 
to the service’s ethos or to how we work and will 
therefore not help with the delivery of advice. The 
issue is not only for citizens advice bureaux; it 
applies to many other advice agencies, which will 
not apply for such funding. Therefore, the proposal 
will not meet the objective of increasing access to 
advice.

Maureen Macmillan: The CAS submission 
notes that, if legal aid is to be made available 
through non-solicitors only on a case-by-case 
basis, advisers will need to fill in forms and subject 
people to a means test, which would exclude 
some people. I think that small businesses and 
voluntary organisations are currently excluded 
from legal aid. If legal aid is made available on a 
case-by-case basis, those organisations will 
probably still be excluded. If assistance were 
covered by grant funding, might citizens advice 
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bureaux be able to deal with such people, who 
often have little spare cash but may find 
themselves in difficulty? 

Kaliani Lyle: Absolutely. In our experience, lots 
of people on low incomes are unable to access 
legal aid. Also, legal aid is not available to people 
on disability benefit, which takes them just above 
the threshold. The proposals in the bill will 
replicate some of the current problems with legal 
aid. Another is that the availability of such an 
income stream might distort the services that an 
agency provides because people might aim at 
accessing the income stream rather than providing 
the advice that is required. Therefore, the service 
that agencies provide might no longer be based 
simply on need. 

Maureen Macmillan: I was asking specifically 
about groups such as voluntary organisations and 
small businesses. Do citizens advice bureaux help 
them?

Kaliani Lyle: Yes. 

Colin Fox (Lothians) (SSP): I will return to the 
idea of grant funding in a second, but first I have a 
question about the CAS submission. On page 2, 
the submission states: 

“We are … disappointed that the limited powers in the bill 
will not increase access to civil justice to any significant 
extent.” 

Will Kaliani Lyle elaborate on what she means by 
that?

Kaliani Lyle: We are disappointed because, as I 
mentioned, we expected that the strategic review 
and the consultation paper, “Advice for All: 
Publicly Funded Legal Assistance in Scotland—
The Way Forward”, would result in a form of grant 
funding being made available to voluntary 
agencies in the short to medium term, with case-
by-case funding being used only in exceptional 
circumstances. The feeling that such funding 
would happen in the short to medium term was 
shared not just by citizens advice bureaux but by 
many other people. We are disappointed because 
we feel that the bill is a missed opportunity to kick-
start a process of reform in the delivery of civil 
justice.

For us, the issue is that there is a huge unmet 
need for advice. All the research demonstrates 
that. Unmet need exists because funded advice 
and assistance is generally available for areas of 
civil justice that involve matrimonial and 
relationship problems, rather than those areas that 
would not be profit making. Assistance on social 
welfare law is a kind of Cinderella service that is 
provided by bureaux and advice agencies, which 
do not have the money to deal with it. For many 
bureaux, funding is precarious. As service delivery 
depends on funding, we have advice deserts in 
certain subject areas and in certain locations. We 

do not always have the advice provision that 
people need. 

Eileen McKenna can describe the position of 
advice agencies, such as that in Airdrie, which try 
to deliver advice with a precarious funding base. 

Eileen McKenna (Citizens Advice Scotland): I
hope to provide the committee with some 
understanding of how we work, as Kaliani Lyle 
suggested. 

Last year, Airdrie CAB dealt with more than 
16,000 inquiries. Many of those demanded 
representation or negotiation to prevent further 
hardship or to resolve difficult situations for clients. 
To help us in that, we have set up or have been 
partners in several innovative projects over the 
past six years. For example, we provide an in-
court advice service that is located in Airdrie 
sheriff court. Our Macmillan and CAB partnership, 
which seeks to advise and represent people who 
are affected by cancer, managed to achieve about 
£1.75 million in gains for clients. Our welfare rights 
and employment law service, which has been 
established for several years, helps clients with 
representation at tribunals and also deals with 
emerging legislation, such as by making 
representation on homelessness. We also operate 
with the commissions by providing expertise on 
legal aspects. We have partnerships with the 
Ethnic Minorities Law Centre and other CABx in 
order to increase access to advice for the black 
and minority ethnic community. In a similar way, 
we have a disability legal advice project in 
partnership with disability forums and other CABx. 
That, too, is about advice and increased access. 

14:15
Lack of funding is our key concern and a barrier 

to our meeting the needs of our communities, 
which is why we have had to go outwith our 
normal source to try to get money. In 1998, our 
income was 100 per cent core funded by the 
council; in 2006, our income from the council 
represents only 20 per cent of our budget. That 
means that 80 per cent of our funding is either 
time-limited or very insecure. As Kaliani Lyle said, 
that is very precarious when you are delivering 
services to vulnerable people. 

All our projects are successful, but I would like to 
tell the committee briefly about some of the 
situations that we deal with when offering in-court 
advice. The examples will demonstrate the value 
and complexity of our work. 

A lone parent with two children was facing 
eviction proceedings. She had arrears of £600 and 
was very distressed. An open decree was being 
sought by the landlord, so she came to the citizens 
advice bureau. We referred her to our in-court 
adviser and he, through various processes, 
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succeeded in getting the case continued for 12 
weeks so that he had time to resolve the situation. 
He worked very hard and discovered that she had 
an entitlement to back-dated housing benefits of 
£350. She also had rights to apply for arrears 
direct, which meant that she ended up having to 
pay only £6 a fortnight. That figure was deducted 
from her benefits. The result was that her arrears 
were reduced and she received full housing 
benefit, which alleviated her poverty. The sheriff 
was very happy with the provisions that were put 
in place and said that there would be no award of 
decree. That was a happy resolution. 

Another client had purchased a second-hand car 
that had various and continuous problems. He had 
sent numerous letters but had become very 
frustrated. He came to our bureau and we wrote 
letters to the trading standards people and then 
referred him to the in-court adviser, who sent 
another letter but to no avail. A small-claims form 
was submitted and the adviser helped the client 
through all the stages. The outcome was 
successful. The sheriff granted decree, and 
expenses were also awarded. 

Those are just two examples, but there are 
many more examples of people who are frustrated 
and in real distress. 

The Convener: Those examples were helpful 
and you make your point well. If there are other 
examples that would throw light on our 
consideration of the bill, would you send them to 
us in writing? I know that committee members 
would like to question both of you on other 
aspects. 

Eileen McKenna: I will just finish off. I hope that 
the examples that I gave show how we deliver 
services in a holistic way, and show how the work 
of CABx can lead to resolutions because CABx 
have skills and expertise in benefits, money advice 
and debt and because they can work well with 
other agencies. A local solicitor said: 

“I refer litigants on a regular basis, especially those with 
needs involving debt, money advice, consumer problems or 
housing matters.” 

The solicitor continued: 
“The In-Court Advice Service is friendly and informal and 

lends itself to resolving disputes in court.” 

That is our value. 

Colin Fox: I am grateful to the witnesses for 
what they have told us. You expressed your 
disappointment at the case-by-case nature of the 
funding that the bill proposes. I do not know 
whether you are aware of this, but the bill team 
has been in front of the committee within the past 
fortnight and has said that it intends to introduce 
amendments to the bill. Their suggestion is that 
the funding will be grant funding for services. I 
assume that you would welcome that change. 

Kaliani Lyle: We would welcome that change. 
The in-court advice project that Eileen McKenna 
was talking about could be funded through grant 
funding. That would allow us to do a lot more 
preventive work and early intervention, and 
hopefully to core fund some needs in areas where 
there is no current provision. Grant funding would 
allow us to do things that case-by-case funding 
would not.  

Colin Fox: I understand. In the event that we 
introduce grant funding, do you feel confident that 
the bureaux would cope with the extra demand for 
advice and assistance? 

Kaliani Lyle: The problem is that bureaux 
cannot cope at the moment because of a lack of 
resources. If they had more resources they could 
do more.

Colin Fox: Provided that the grant was big 
enough. 

Kaliani Lyle: Absolutely. A lot of bureaux are 
working part-time or simply do not have the 
resources to meet the demand. The grant funding 
would certainly allow more to happen.  

Eileen McKenna: Airdrie citizens advice bureau 
is an example of that. In 1998, it was very small 
and offered a limited service, but as a result of 
being able to access other resources we are now 
one of the largest providers.  

Colin Fox: Good for Airdrie.  

Bill Butler (Glasgow Anniesland) (Lab): Good 
afternoon, colleagues. I think you would agree that 
if the Scottish Legal Aid Board is to provide grant 
funding for advice agencies, effective quality 
control of the advice provision will be important. 
Taking that as agreed, will you tell us how you 
currently ensure quality control in your 
organisation? 

Kaliani Lyle: We have a comprehensive and 
robust membership scheme, which is also a 
quality assurance scheme. It has two aspects to it: 
one is about the sustainability of the organisation 
and the other is about the quality of the advice. 
The auditing of the quality of advice is not done 
simply against transactional criteria, which is when 
you look at the process. The audit considers the 
case records against a set of criteria to determine 
whether the correct advice was given. There is 
peer assessment by other bureaux, but we also 
have a lawyer who provides independent 
verification of every audit. That ensures that there 
is an independent aspect to the assessment.  

We have had our membership scheme for three 
years and every bureau has been audited. Every 
year, we have reviewed the audit and increased or 
changed the standards. What we are doing now is 
trying to align our standards with others, such as 
the HomePoint standards. While I recognise the 
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need for a national framework to be put in place, 
the standards of our membership scheme can be 
used in the interim to ensure that public money is 
being used to fund quality advice.  

Bill Butler: I am grateful to Kaliani Lyle for 
explaining what is in place at the moment. It 
seems fairly resilient and fit for purpose. However, 
to play devil’s advocate a little, somebody might 
say that the fact that the advice service is reliant 
on part-time volunteers might present a particular 
challenge to quality control. I do not agree with 
that point of view, but how would you answer that? 

Kaliani Lyle: I do not accept that statement. 
There is a big difference between whether you are 
a volunteer or a professional, but they are not 
opposites. You can be a volunteer and be 
extremely professional. Sometimes there is a 
misunderstanding about that, which means that 
we have to try that much harder to ensure that the 
quality that is being delivered is recognised. The 
service runs a competence-based scheme, which 
assesses the level of competence of every adviser 
and refers them on when they have reached a 
certain level. Every adviser has to be trained in 
that scheme. 

All our evidence backs up what I am saying. We 
go to MORI every three years to find out what the 
public is saying about the CAB service. About 94 
per cent of people say that they would recommend 
the CAB service to friends or family. There is a 
high level of satisfaction with the service. In its 
partnership pilots in Argyll and Bute, Fife and 
Glasgow, the Executive looked at satisfaction 
levels among people who used CABx rather than 
other advice providers. In every case, people who 
used CABx were more satisfied, and the 
differences were quite big. I am not sure whether 
our clients know that the service is run by 
volunteers. It is a professional and high-quality 
service. 

Bill Butler: I am grateful for that answer. I have 
one final question. Do you share quality standards 
and methods of quality control with other advice 
agencies? Would you say that other advice 
agencies ensure quality control to the same 
degree that you have helpfully explained to us? 

Kaliani Lyle: We work closely with the 
Executive and Shelter on developing quality 
standards. We have worked with the Money 
Advice Trust on money advice standards, and we 
run the matrix project jointly with Money Advice 
Scotland. We are also working with Communities 
Scotland and the Executive on housing standards 
and housing competencies. We are trying to 
establish a system that anybody could use, but 
one that is shaped by the CAB service because of 
the way in which we work. We have therefore 
been involved in the setting and development of 
standards throughout Scotland. 

My answer to your second question, about 
whether other advice agencies ensure quality 
control, is that it depends. The Executive has 
considered the evidence. HomePoint undertook a 
mapping of housing advice and found that there 
are hundreds of agencies that provide housing 
advice. I do not know exactly what that means—
whether that includes community groups that give 
advice. I would say that that is very different from 
the CAB service, which is bounded by our 
membership scheme. 

Maureen Macmillan: My question is about 
national standards. I note what you say in your 
written submission and what you have just said. 
National standards exist for advice provision in 
several areas including housing, money, 
immigration and consumer matters. Are there 
national standards for advice provision in other 
areas? 

Kaliani Lyle: I think that they are being 
developed. There is general advice—holistic 
advice—and advice in specific subject areas. We 
are looking at standards for the next level up from 
general advice. National standards for advice on 
benefits and employment are currently being 
considered, and a national framework is being 
developed that will sit alongside the different 
advice streams. The SLAB and Communities 
Scotland are working together on that, and we are 
helping in some ways. 

Maureen Macmillan: Judging by your answer to 
Bill Butler’s question, I presume that there is no 
compulsion on advice agencies to sign up to those 
standards? 

Kaliani Lyle: I think that there is for some of 
them. For example, an agency cannot deliver 
immigration advice unless it is of a certain 
standard. 

Eileen McKenna: There are certain levels of 
service and advisers have to be accredited. 

Maureen Macmillan: But not in all areas of 
advice.

Kaliani Lyle: No. 

Maureen Macmillan: Would it be a good idea to 
have national standards for all advice agencies? 

Kaliani Lyle: Yes. That would make referrals 
much easier. At the moment, CABx do not know 
who to refer cases on to. A study found that 21 per 
cent of solicitors who gave assistance on social 
welfare law contacted CABx to ask for assistance 
with particular issues. What I thought was good 
about the strategic review and “Advice for All” was 
that the objective was to find a system in which 
someone could get the right advice from the right 
expert, regardless of whether that person was a 
solicitor. In other words, a mixed model of advice 
provision was advocated. In such circumstances, 
standards are necessary. 
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Maureen Macmillan: Yes—and the public must 
be aware of them and know where to go to find 
them.

Kaliani Lyle: Absolutely. 

14:30
Jackie Baillie (Dumbarton) (Lab): I know that 

your position is to welcome any move by the 
Executive away from the awarding of legal aid on 
a case-by-case basis to the provision of grant 
funding, but it has been suggested that a risk is 
attached to that. Should the Executive rush to put 
into legislation the desirable outcome of grant 
funding, in spite of the absence of a national 
framework that would provide assurance across all 
advice sectors and the lack of a co-ordinating 
body to oversee the framework that was 
envisaged in the strategic review? Would there be 
a risk in doing that or should the Executive press 
ahead? 

Kaliani Lyle: I definitely think that the Executive 
should press ahead. My understanding of how 
development would proceed was that the setting 
up of an overarching, strategic body was always 
going to be a longer-term activity. There is local 
authority involvement in bureaux and they are 
subject to a great deal of regulation. That is true of 
consumer support networks and money advice 
services. If we could wipe the slate clean and start 
again, we would probably do things differently, but 
there are sufficient standards out there. The CAB 
service has a scheme that delivers quality that 
would allow grant funding to be used without the 
risk that people think exists. 

Although the delivery of quality will not depend 
on the existence of a national framework, such a 
framework would help because it would examine 
the interface between different standards and 
would provide a less burdensome system. At the 
moment, bureaux have to meet separate sets of 
standards, such as HomePoint standards and 
money advice standards. It would be better to 
have a comprehensive system that meant that a 
provider could be audited once on its remit and the 
standards to which it was working. At the moment, 
separate audits are conducted. Grant funding 
could be applied in such a way that people would 
deliver to a standard. I do not think that that would 
be impossible. 

Jackie Baillie: I will develop my point. There is 
an acknowledgement that we are talking not just 
about bureaux. After all, in some areas of Scotland 
there are no bureaux, which is most unfortunate. 

How could the funding be allocated in such a 
way as to ensure that there was no risk? Would 
that be done through local authorities or specific 
agencies? Would it be awarded to bids for 
specialist projects? 

Kaliani Lyle: I have not thought through the 
mechanics of the process, but let us consider the 
principles. There would have to be a set of criteria 
to ensure that the quality of a service was of a 
certain standard; we would have to consider how 
to determine that. An assessment would have to 
be made of whether there was a need for that 
service. Consideration must be given to how that 
need could be determined in the absence of a 
strategic oversight. Intelligence could be gathered 
from people working on the ground. It is not 
possible to assess need by sitting in a building 
somewhere. We must have people on the ground. 

I accept your point that CABx are only one 
provider, but a condition is attached to our 
membership scheme, which is about working in 
partnership with others. The needs in a particular 
area and the organisations that are there must be 
examined. Consideration must be given to how 
other advice agencies can be worked with to 
ensure provision. The issue is not just about 
CABx. The information and the intelligence are 
there; it is simply a question of pulling them out. A 
system for the provision of grant funding could be 
designed in such a way that we could ensure that 
it was meeting need and was being delivered to 
the required standards. 

Eileen McKenna: I have a comment to add. Our 
in-court advice project is grant funded and has 
worked highly successfully. We collaborated on 
the statistics, information and evidence that should 
be fed back. The fact that the set-up was non-
bureaucratic allowed us to get on with the job. 
Arrangements were obviously satisfactory 
because the project has delivered. 

Jackie Baillie: Of course, that was a pilot that 
was established under part V of the Legal Aid 
(Scotland) Act 1986. 

Eileen McKenna: It was a pilot, but pilots are 
there to gather evidence on that kind of thing.  

The Convener: Ms Lyle, once you have had 
time to consider the question that Ms Baillie 
asked, perhaps you could reply to the committee 
in writing. Further, Ms McKenna, it would be useful 
if you could give us a note of the scheme that you 
mentioned.  

Jeremy Purvis (Tweeddale, Ettrick and 
Lauderdale) (LD): Ms Lyle might wish to answer 
my question in writing as well, as it takes forward 
the issues that Jackie Baillie raised.  

We heard about the change in funding profile in 
Airdrie. In my constituency, there will be, 
effectively, a reduction in service because the 
funding that the CAB offices wanted to be 
available to provide the services will not be 
available. From some quarters, there has been a 
call for national funding of all the CAB offices, 
which would take them away from the local 
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authorities. I wonder whether Citizens Advice 
Scotland and the local offices across the country 
have a view on that. 

Kaliani Lyle: I think that there is a problem for 
the policy makers in aligning policy and delivery if 
the sole mechanism is through local authorities or 
other agencies, which have their own priorities. 
That is an issue in a range of areas, not just in 
relation to advice. Of course, that does not mean 
that the answer is to set up single-issue agencies.  

There is also an issue about planning delivery in 
the local area. Some thought must be given to 
how to ensure that there is not a postcode lottery 
and that there is a certain standard of provision in 
any area. How does one ensure that someone can 
walk into an office in Harris or the Borders and get 
the advice that they need while also ensuring that 
the office is flexible enough to consider the 
particular issues in that area? In that regard, the 
National Assembly for Wales is considering top 
slicing some of the money that goes to local 
authorities and giving it directly to advice 
agencies. I am not sure what the position of 
Women’s Aid would be on such a suggestion—
perhaps Jackie Baillie could say—but I know that 
consideration has been given to top slicing money 
and giving it to particular national networks.  

I understand that national Government funds 
nationally while local government funds locally. 
However, there could be a way to use funding to 
ensure that there was a certain national standard 
across the service. I am attracted to the idea of 
dealing with the issue of disparity across the 
country in that way. On the other hand, there are 
problems relating to the need to consider local 
requirements. I do not have a simple answer.  

The Convener: If you have any further 
thoughts, you could add a postscript to the letter 
that you are already writing.  

Mr Stewart Maxwell (West of Scotland) (SNP): 
We have been talking about grant funding and 
case-by-case funding. What about the idea of 
regulation? Nothing is free in this world. 

The Scottish Legal Action Group, among others, 
said to us that that there is currently not a level 
playing field in Scotland for the provision of legal 
services, with lawyers being heavily regulated and 
non-lawyers being largely unregulated. It 
suggested that the new complaints handling 
system should be applicable to any non-lawyers 
who receive funding from SLAB. Do you agree? 

Kaliani Lyle: There is an issue about regulation 
and an issue about complaints. I do not think that 
those issues are the same thing.  

It is not true that non-lawyers are not regulated. 
CABx are regulated in a number of ways—by their 
funding authorities, and by the Office of the 

Immigration Services Commissioner, the Office of 
Fair Trading and so on. CABx have a complaints 
procedure that has the same principles: we try to 
resolve the complaint as early as possible, then it 
goes through a number of stages and either 
comes to us or goes to an independent arbiter. 

We would not be averse to being subject to 
some kind of independent complaints process. 
There are issues about how proportionate that 
would be in terms of the CABx, as well as cost 
issues and so on. However, I am not averse to the 
principle of an independent complaints process, 
although I will have to think about it a bit more. 

Mr Maxwell: I presume that you would accept 
that members of the public who wanted to 
complain would get easier access to the process if 
there was only a single door to go to. There is a lot 
of attraction in that, whether it is lawyers or non-
lawyers.

If non-lawyers are incorporated into the new 
complaints system, should other parts of the bill 
apply to them? I am thinking about the fees 
system. If non-lawyers are caught by the same 
system as lawyers, should they have to pay the 
same levy that lawyers have to pay? 

Kaliani Lyle: There are huge issues around the 
levy and fees. I did say that I would limit my 
comments, but I understand the connection 
between both those things. Publicly funded advice 
services ought to be accountable and should be 
subject to a complaints procedure. 

There is a problem with the fees. The cost is 
huge and the CABx are poorly funded; it would be 
burdensome for them to have to pay the levy. I am 
not sure that they could do it. We would have to 
consider how they could afford to pay the fees. We 
are not talking about the private sector or being 
able to get money from people coming in through 
the door. We do not have the income stream that 
would allow that to happen. The money would 
have to be given with one hand and taken away 
with the other. 

Mr Maxwell: If I understand your comments, 
you are not averse to non-lawyers being dealt with 
through the same complaints system, but you 
have many caveats about some other aspects of 
the bill. 

Kaliani Lyle: We would have to look at the 
detail of the procedure, but in principle I do not 
think that there would be a problem. As is often 
said, the devil is in the detail. 

Eileen McKenna: It might also be helpful to say 
that the current CAB service does not depend on a 
complaint being dropped on us before we are 
aware that there is a problem. Every case is 
monitored each week and records are examined 
to check that there are no issues. That is a daily 
preventive measure. 
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Mr Maxwell: There is no question about the 
quality control that the CABx have in place. This is 
about whether people who complain should have 
a right to a single system that deals with lawyers 
and non-lawyers. The point has been covered, 
and I understand that there are quality control 
systems in place. 

Kaliani Lyle: It might be a single system, but 
there might be ways of making it more appropriate 
and flexible. 

Maureen Macmillan: Does Citizens Advice 
Scotland carry professional indemnity insurance? 

Kaliani Lyle: Yes. 
Maureen Macmillan: Is that done on a bureau-

by-bureau basis? 
Kaliani Lyle: Citizens Advice in England and 

Wales and Northern Ireland, and Citizens Advice 
Scotland carry indemnity insurance for all bureaux 
throughout the United Kingdom. 

The Convener: Are the schemes similar for all 
bureaux throughout the UK? 

Kaliani Lyle: They are the same. 

14:45
The Convener: I thank you both very much for 

coming this afternoon, for the written evidence that 
you submitted in advance and for the concise 
nature of your responses. We look forward to 
receiving your letter, which I hope will be brief. 

I welcome Professor Alan Paterson from the 
University of Strathclyde school of law. I gather 
that you have come on your own as your 
colleague could not attend, but I am sure that you 
will do your best to answer the committee’s 
questions. 

You appear to favour an ombudsman that would 
act as a single gateway for all complaints but 
which would pass most complaints to the 
professional bodies for resolution. Given the 
perceived low confidence in the complaints 
handling system, would the public accept a system 
in which the professional bodies still dealt with 
most complaints? 

Professor Alan Paterson (University of 
Strathclyde): I thank the committee for the 
welcome opportunity to give evidence. I stress my 
independence. I wear many hats, but today I 
appear as an independent academic. 

Would the public have confidence in an 
ombudsman or commission—I am not worried 
about which it is—that acted as a single gateway 
and passed on the great bulk of complaints? Yes. 
First, the bill proposes a single gateway—that is 
exactly what the Justice 1 Committee wanted and 
what I have argued for. The question is what 
happens after that. 

I will explain why the Justice 1 Committee’s 
model is better than what is in the bill. We have 
had ineffective co-regulation. We have lots of 
regulators, but they cut across each other. The 
system is ineffective. It is not quite as bad as 
Clementi’s description of the English system as a 
regulatory maze, but it still involves much 
ineffective cross-cutting co-regulation. 

The bill proposes instead a move from 
ineffective co-regulation to probably ineffective 
external regulation, without trying the middle road 
of effective co-regulation, which is the Justice 1 
Committee’s model. That committee’s model 
represents a win-win situation. It would involve an 
external body, which could be the commission or 
the ombudsman—I am happy for that body to be 
the commission. That body would be independent, 
do the sift and give direction. It could monitor how 
complaints were handled and give directions on 
how they should be handled. If necessary, it could 
review the professional bodies’ decision and 
substitute its own decision, subject to not being 
able to substitute a decision on misconduct. It 
could deal with service complaints and pass them 
on and it could give guidance. Such a body could 
perform many of the functions that the bill 
proposes to give to the commission, but I suggest 
that it would do them better, because it would 
have more powers. 

Another advantage of that system is that it would 
be cheaper. It would probably be quicker and it 
would be likely to be more effective. The system 
that the bill proposes splits conduct and service 
complaints. For the reasons that I gave in my 
submission, I regard that as not entirely helpful. 

There is a range of reasons why the middle way 
of effective co-regulation is a better solution than 
that in the bill. 

The Convener: I am interested in the use of the 
word inefficiency. By what standards do you 
determine efficiency or inefficiency? Are you 
talking about outcomes or process? 

Professor Paterson: Under the bill, if a 
complaint is both a service and a conduct 
complaint—a significant number of conduct 
complaints will also be able to be service 
complaints, given the overlap between service and 
conduct—the commission will handle the service 
element and the professional body will deal with 
the conduct element. The same behaviour will be 
dealt with in two different forums, to different 
timescales, with different costs, using different 
standards of proof and different evidence from the 
complainer. The complainer is unlikely to find that 
understandable. 

The Convener: You are saying that there needs 
to be absolute clarity for the user of the complaints 
process. 
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Professor Paterson: Certainly. Complainers do 
not experience the behaviour of the solicitor as 
three different things: negligence, behaviour that 
gives rise to a service complaint and behaviour 
that gives rise to a conduct complaint. We have 
developed three sets of regulations in Scotland 
and England, and one piece of behaviour by the 
solicitor can fall foul of all of them. Lawyers 
understand that, but I do not think that it makes 
sense to expect complainers to understand it or to 
set up a system that reflects the three different 
sets of regulation instead of having one forum that 
can deal with all three elements of behaviour. 

The irony is that, currently, the professional 
bodies can consider all three elements—albeit that 
they cannot consider negligence directly. If the 
commission was given the powers of oversight, 
monitoring and review that I would like it to be 
given, that could be retained. The system would 
be less expensive because, currently, the 
professional bodies rely on a mixture of lay and 
legal expert volunteers and all complaints are 
considered under one process. 

The Convener: Thank you. I welcome John 
Swinney to the committee. 

Mr John Swinney (North Tayside) (SNP): 
Thank you. I am interested in your challenge to the 
provision in the bill to separate conduct and 
service complaints. If I understand your argument 
correctly, you are saying that that is a false 
separation from the client’s perspective and that it 
might result in a rather artificial separation of 
caseload for members of the profession. Is that 
correct? 

Professor Paterson: Not quite. The elements 
are separable. Many service complaints will have 
no conduct element whatever and not every 
conduct complaint will have a service element, but 
a significant number of forms of behaviour will fall 
foul of both standards. Therefore, it makes sense 
to have a procedure for dealing with such 
behaviour and, if possible, to have the same 
behaviour dealt with by one body at one time. The 
bill proposes to have at least two separate 
procedures at different times, with different sets of 
evidence, possible outcomes, standards of proof 
and costs. 

Mr Swinney: I will park the issue of costs for the 
moment. By your logic, is there not a case for 
having the commission deal with conduct and 
service complaints—which the bill does not 
propose—and not having a false distinction 
between the commission and the professional 
bodies? 

Professor Paterson: I accept that that would be 
an improvement in one sense. Giving the 
commission both service and conduct complaints 
would be less worth while and potentially more 

dangerous for the public and the profession than 
trying the model that the Justice 1 Committee 
suggested.  

If we took conduct and discipline away from the 
profession—and focused on the core values and 
the public interest—and shifted them to another 
body, rather like the General Medical Council, we 
would leave the Law Society and the professional 
bodies in the model of the British Medical 
Association. According to my observation of the 
medical profession at the moment, that model is 
increasingly coming under question. The GMC is 
not thought to provide the ideal model. The BMA, 
as far as I can tell, gives its members a very good 
service, but it is not required to focus on the public 
interest. By being a membership organisation, it 
does very well, but it does not necessarily have to 
push the public interest. The GMC has the public 
interest in mind, but I do not think that doctors look 
to the GMC as their leaders and as the preservers 
of their core values. They do not regard the GMC 
as their leaders; they regard the BMA as their 
leaders.  

Mr Swinney: If we take that distinction between 
the BMA and GMC models, which I think also 
interests the convener, does not that recognise a 
natural separation of functions to avoid conflicts of 
interest? The roles of the GMC and the BMA strike 
me as very clear and distinct from each other, 
without conflict of interest. 

Professor Paterson: Section 1 of the Solicitors 
(Scotland) Act 1980 includes what some people 
have regarded as a conflict of interest. Under the 
statute that set it up, the professional body, the 
Law Society of Scotland, is required, on the one 
hand, to look to the interests of the profession and, 
on the other hand, to look to the interests of the 
public. That certainly creates a tension, but I do 
not think that it creates an irreducible conflict of 
interest. Some people have said that we have to 
abandon section 1 of the 1980 act. I am not of that 
opinion. I think that the essence of a profession is 
that it has to grapple with both the public interest 
and its core values. Its outlook must be towards 
both the public and its own interest. If a profession 
is told that it no longer has to worry about the 
public interest, that moves it towards being more 
like a business occupation than a profession. That 
explains part of my definition of what a profession 
is.

Colin Fox: You state in your submission that, 
over the past 25 years, the trend has unmistakably  
“been to move from self-regulation towards independent 
regulation.”

What would you say are the main drivers behind 
that 25-year trend? Why are we moving in that 
direction? 

Professor Paterson: You are in danger of 
asking for a theoretical answer from an academic. 
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I operate with a model in which professions 
behave as though they have a tacit social contract 
with the community that they serve and exist in. In 
return for status, rewards, autonomy and some 
constraints on competition, the community expects 
the profession to give it expertise, some form of 
service ethic and some form of access, to the 
justice system in this case, as well as public 
protection and ethics.  

Over the past 25 years, the consumer 
movement and the Government—oddly enough, it 
was Mrs Thatcher who made the biggest push in 
this respect—increasingly took the view that the 
professions were getting the status, the rewards, 
the limits on competition and the autonomy, but 
were not delivering enough on the other side of 
the equation, to the community. In my view, the 
past 25 years has seen a shift of power or focus 
from the profession side of the equation to the 
community side of the equation, and communities 
are now getting more in terms of experience and 
expertise. They get mandatory continuing 
professional development—CPD—and they are 
getting more in the way of public protection. They 
have had a code of conduct and a lay observer, 
and they now have an ombudsman. They will 
probably be getting a commission now, too, as 
well as a beefing up in ethics.  

More is now being delivered on the left-hand 
side of the equation—that is, the community 
side—with less on the profession side. I think that 
that is wholly right. Professionalism is constantly 
renegotiated over time. People should not think 
that the approach represents the death of 
professionalism, as some alarmists suggest. It 
does not represent the death of professionalism; it 
represents professionalism’s move into the 21st

century. However, a balance must still be struck 
and in my view a move to wholly external 
regulation of a profession is ultimately not good for 
the public interest. 

15:00
Colin Fox: You say that during the past 25 

years there has been a move towards 
independence. Has the profession welcomed or 
resisted that move? 

Professor Paterson: I do not talk about a move 
towards independence; I talk about a move 
towards greater focus on the community side of 
the equation as opposed to the profession side—if 
you follow me. That shift has been welcomed 
externally and many people in the profession also 
think it is right. 

Colin Fox: I would have asked Professor 
Seneviratne this question, but she is not here. Can 
you shed light on how the current complaints 
handling system in England and Wales compares 
with the system that is proposed in the bill? 

Professor Paterson: I understand that the 
proposals for England and Wales were contained 
in the Clementi review— 

Colin Fox: Is that what you described as a 
regulatory maze? 

Professor Paterson: Clementi referred to the 
regulatory maze. He said that the maze of 
regulators must be sorted out. Clementi’s solution 
on complaints was not dissimilar to the approach 
in the bill. Indeed, he went as far as to say that he 
saw no need for a single gateway. However, when 
civil servants grappled with the details they quickly 
realised that there must be a single gateway—I 
argued that all along. It is therefore likely that in 
England and Wales there will be a single-gateway 
model and a commission that will consider service 
complaints. Consideration must then be given to 
how much oversight of conduct complaints the 
commission should have—the position in England 
and Wales is similar to the position in Scotland in 
that regard. 

Work on the matter in England and Wales 
started earlier than did work in Scotland, but the 
procedures in England and Wales take longer than 
do ours. A white paper has been produced and the 
pre-bill procedure is starting, which will be followed 
by the introduction of a bill. No doubt people in 
England and Wales are considering the approach 
in Scotland and are taking a view on it. However, 
the approach in England and Wales has already 
shifted away from the basic Clementi model, 
because problems with that model have been 
identified. I hope that there will be a shift in 
approach in Scotland, for similar reasons, because 
the model that is proposed in Scotland contains 
flaws. 

Colin Fox: The committee has considered the 
types of complaint that would fall into the 
categories of service complaint or conduct 
complaint, but—just to make life easier—I was 
surprised that in responses to the convener and 
Mr Swinney you talked about a third category: 
negligence. Why is negligence not one of the 
categories of complaint in the bill? 

Professor Paterson: Negligence is in the bill; it 
is in the definition of inadequate professional 
services. In Scotland, negligence is governed by 
the law of delict and can be handled by the courts 
or dealt with out of court. A solicitor’s behaviour 
might constitute both negligent conduct and IPS. 

A client relations committee of the Law Society 
of Scotland can deal with the conduct and service 
elements of a case. In dealing with the service 
element in some cases, the committee might also 
be dealing with a matter that would otherwise be 
dealt with under a negligence action in the courts. 
In such circumstances, the committee would not 
be dealing with a negligence action, because no 
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one would have raised such an action before the 
committee. However, the committee, which can 
grant compensation for loss, could in effect 
recompense for a matter for which compensation 
would have been granted if a negligence action 
had been raised in the courts. Therefore in some 
cases a client relations committee can achieve the 
same effect as a negligence action would have 
achieved. 

Colin Fox: Would you recommend that there be 
three categories? 

Professor Paterson: No. 

Maureen Macmillan: I have a lot of sympathy 
with what you say about the Justice 1 Committee 
report, considering that I sat on the committee that 
produced it, but I now have to be neutral. 

I will ask about your views on IPS. You say in 
your submission: 

“there is a need for greater clarification of the application 
of the principle in practice.” 

How exactly can we clarify it? Should there be 
more guidance in the bill as to what constitutes 
IPS?

Professor Paterson: No, I do not think that 
there should be. The trouble is that all the tests 
are fairly opaque. The tests for misconduct, IPS 
and unsatisfactory conduct refer to 
“the quality which could reasonably be expected of a 
competent solicitor” 

or other legal professional, which does not tell us a 
great deal. That is why there is such an overlap.  

Nonetheless, we could do more to provide 
guidance outwith the bill. The Law Society now 
has 12 client relations committees that deal with 
IPS cases and we need mechanisms to ensure 
greater consistency between those committees. It 
seems unhelpful to have a test that allows for each 
committee—indeed, each member of a 
committee—to come up with its own solution every 
time it goes back to the test and asks whether the 
service was 
“in any respect not of the quality which could reasonably be 
expected of a competent solicitor”. 

We need clearer guidance to be given through a 
database and clearer standards—which we must 
be prepared to enforce—of what would constitute 
such service. The commission is likely to want to 
do something of that sort when it comes into 
being.

Maureen Macmillan: So the standards need to 
be objective rather than subjective. 

Professor Paterson: Yes. They need to give 
more consistency. The sort of consistency that I 
am looking for involves coming up with examples 
of what has typically been regarded as IPS so that 

it will normally be regarded as IPS unless there is 
some good reason why it should not. 

Bill Butler: The Scottish Law Agents Society 
suggested to us last week that there might be 
merit in making IPS and negligence separate 
heads of complaint with differing maximum 
compensation levels. I think that you began to 
refer to that proposal in an answer to Colin Fox 
but, for the record, what is your view on it? 

Professor Paterson: I must confess that I had 
not seen it. There are problems with giving 
negligence to the commission rather than to the 
courts as a straight action. It could be done, but it 
is probably not the right route to go down. We 
would be better to deal with it as the bill 
proposes—if a complaint involves a service 
element that overlaps with negligence, the 
commission is able to deal with it. 

Bill Butler: I hear what you are saying. Will you 
go into a little more detail about why you think the 
Scottish Law Agents Society’s suggestion is not 
the best way to go? You said that it could be done 
but that you prefer the other approach. 

Professor Paterson: My main reservation is 
that it would probably raise more issues under the 
European convention on human rights. Whatever 
way we go on that issue, one of the questions 
about how effective the service jurisdiction will be 
in future is what role the master policy for solicitors 
will play in it. If the master policy excess for each 
partner is set above the level of compensation that 
is contained for the commission, that will change 
the efficacy of the service jurisdiction. 

Jeremy Purvis: Let us take a step back and 
look at what might lead to an increase in the 
excess levels. The maximum compensation pay-
out is set at £20,000. I wonder whether you saw 
the evidence that we took last week from the Law 
Society of Scotland. Mr Fox asked about the 
amounts that are paid out both in compensation 
and for fees and expenses. We heard that there 
are already cases in which more than £20,000 is 
paid out, including one current case in which 
£23,000 is being paid out. That has not had an 
impact on the excess levels, has it? 

Professor Paterson: You will need to check 
whether the excess has now been set beyond the 
£5,000 level. The pay-out in the case to which you 
refer was mainly for the rebate of fees, not for 
compensation, and the rebate of fees is not 
covered by the master policy. That is not the 
issue; compensation is the issue. 

Jeremy Purvis: But the financial impact on a 
practice would be the same. 

Professor Paterson: If the practice was not 
covered for that under the master policy, the 
impact might be considerable. I have some 
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concerns about setting the limit for compensation 
at £20,000, as that might have an impact on firms 
that undertake civil legal aid and on firms that work 
in rural areas. So much will turn on whether they 
are covered by the master policy. 

Jeremy Purvis: As I understand it from your 
written submission, the financial impact is in two 
parts. First, the level of compensation is set at a 
certain figure; secondly, there will be an impact on 
excesses—the financial burden of paying the 
insurance for that. On the £20,000 compensation 
limit, you state: 

“This is a very substantial rise from the newly introduced 
£5,000 and I am concerned that it may have an inhibiting 
effect on practices in rural areas or those doing civil legal 
aid work.” 

What evidence is there for your view on that? I 
asked the same question of the Law Society 
witnesses. They could produce no evidence, but 
that was their gut feeling. 

Professor Paterson: The bill has not come into 
force yet, so we cannot give you any evidence. At 
a recent meeting, a respected civil legal aid 
practitioner told me that if the proposals go ahead 
she may choose not to continue to work in that 
particular area of legal aid work. She said that 
more in relation to the complaints handling fee, but 
I suspect that she also had in mind the new 
compensation limit of £20,000. That worries me. It 
is difficult to see clearly what effect the new 
compensation limit will have, but it may have an 
effect. 

Jeremy Purvis: You will appreciate the position 
that the committee is in: you say in your written 
submission that you are concerned that the new 
limit will have “an inhibiting effect” on our most 
vulnerable constituents, but when asked what 
evidence there is of that, you say that it comes 
down to some conversations with lawyers.  

The conversations that I have had with lawyers 
about legal aid work have been to do with the 
large amount of bureaucracy that will be involved 
in processing a small percentage of a practice’s 
work and the disproportionate cost of that for the 
practice, not the fact that up to £20,000 in 
compensation might have to be paid in the case of 
a complaint. We have heard that the rebate of fees 
and compensation could easily go beyond that at 
the moment. 

Professor Paterson: Yes, but that would not 
happen often. The case to which you refer was 
probably not a legal aid case. 

I do not think that anyone can give you hard 
evidence on what the effect of the £20,000 limit 
will be. I would have gone for a lower figure to 
begin with, but that is what is in the bill. It is the 
figure that is in the English proposals. 

Jeremy Purvis: Other members will ask 
questions about complaints but, on the types of 
work that solicitors undertake, you point out in 
your submission that if the excess per partner 
“is raised to beyond £20,000, then some practices may 
cease to undertake certain types of work which commonly 
give rise to IPS complaints” 

because of the impact on the master policy. What 
types of work are you talking about? 

15:15
Professor Paterson: Perhaps my use of 

language was not exact. Work that attracts a 
relatively low legal aid fee—such as providing 
advice and assistance—is unlikely to attract a very 
heavy £20,000 penalty. Nonetheless, if, as the bill 
suggests, a solicitor has to pay a complaint 
handling fee of the order of £300 irrespective of 
whether the complaint is upheld—for advice and 
assistance work that cost, say, £150—he or she 
will carry out a risk assessment on whether such 
work is worth doing. In my submission, I make it 
clear that there must be a risk in that respect; 
however, there are ways of countering it. 

Jeremy Purvis: I appreciate that, and other 
members will want to ask about the complaints 
levy, but the levy is nothing to do with the 
maximum level of compensation. 

Professor Paterson: That is right. 

Maureen Macmillan: Why are people so 
worried that solicitors will stop taking civil legal aid 
work? Are there a lot of complaints about how 
such work is dealt with? 

Professor Paterson: No, not particularly. 

Maureen Macmillan: So why are solicitors 
saying, “Oh dear, we’re going to have to stop our 
civil legal aid work”? I would have thought that 
most people complain about conveyancing, for 
example.

Professor Paterson: Well, quite a few 
complaints are made about conveyancing.  

Civil legal aid practitioners might take that view 
because they feel that their fees have fallen 
considerably behind private client work rates. 
There are a number of reasons why such a gulf 
has appeared. As a result, those solicitors already 
feel that they are not as well remunerated as they 
would like to be, and the bill makes them even 
more concerned. 

I am not saying that solicitors will stop civil legal 
aid work; I have simply suggested in my 
submission that there might be a risk of that. 

Maureen Macmillan: I do not understand the 
logic behind that view. Either solicitors are backing 
away from civil legal aid work because there are 
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already many complaints about how it is carried 
out and they will have to face stricter penalties, or 
they are thinking about jettisoning work that is not 
well paid in case they receive complaints about it. 

Professor Paterson: Some might well adopt 
such an economically rational approach. I am not 
saying that many will do so; I am simply 
highlighting a risk that the Executive needs to deal 
with.

Maureen Macmillan: But there is no evidence 
to suggest that a lot of complaints are being made 
about civil legal aid work. 

Professor Paterson: No. 

Mr Maxwell: Given your evidence, is it fair to 
say that you think that a compensation level of 
£20,000 for service complaints is too high? 

Professor Paterson: I would not have set that 
level myself, but it might be livable with. 

Mr Maxwell: But if an aggrieved client’s 
complaint is upheld and the compensation that 
they can be fairly awarded is, for example, 
between £5,000 and £20,000, do they not have a 
right to be awarded that higher level of 
compensation? 

Professor Paterson: Yes, but what is the best 
mechanism for achieving that? I must point out 
that I am now slightly in danger of going against 
what I have already said. 

As I understand it, the idea is that the complaints 
procedure provides summary justice whereas the 
courts deliver a more Rolls-Royce service. The 
problem is that Rolls-Royce services cost more. If 
we choose a model that recompenses every 
complainant, several questions arise. Will we allow 
representation? Will we allow elements of the 
Rolls-Royce service to come in, which will boost 
the cost, or will we carry on with the summary 
model for dealing with complaints? 

If we choose the summary model, we can say 
that complainants should not have to pay even if 
there is an appeal. I am quite happy with that, but 
the more Rolls-Royce we make the complaints 
service and the more we build in appeals and 
protect the complainant, the less distinction there 
is between that method of redress and the court 
system. People might well say, “Why should 
people who complain about lawyers get free 
access to justice and an appeals system? We do 
not have those things for court actions against 
many others.” 

I believe that the compensation level should be 
higher than £5,000, but we need to strike the right 
balance. A fair complaints system will cover the 
vast bulk of negligence claims, but the higher 
ones—I would say that a claim for £20,000 was a 
higher one—should perhaps go to the courts. At 

the moment, one can go to the professional body 
about a service issue, which might include an 
element of negligence by overlap, and get a 
composition award of up to £5,000. Under the new 
system, if the level were set at £10,000, one could 
get £10,000. If one wanted to go further, one could 
go to the courts for the rest. 

Mr Maxwell: So the disagreement is not about 
the system or what it is trying to achieve; 
fundamentally, it is about where the level is 
pitched? 

Professor Paterson: Yes.

Mr Maxwell: Many people have said that the
proposal to increase compensation levels to 
£20,000 was influenced by—or copied from—the 
proposal to do the same in England and Wales. 
Do you know how the proposed compensation 
level has been received by the profession down 
south? 

Professor Paterson: Their level was £15,000 
for some time, so the change to £20,000 was not 
such a big increase for them. 

Mr Maxwell: In effect, therefore, the £20,000 
level has not been badly received in England and 
Wales. 

Professor Paterson: It is difficult to know what 
to make of the complaints system in England and 
Wales. It has been under pressure for many years 
and it has performed ineffectively, with long delays 
and a lot of complaints. Successive Lord 
Chancellors have put in troubleshooters and there 
have been many attempts to restructure the 
complaints system. I think that the Law Society of 
England and Wales was probably desperate to get 
shot of the system because it simply could not find 
a way of making it work. The levels of 
compensation were part and parcel of a system 
that simply was not working. [Interruption.]

Mr Maxwell: I have one further question, 
convener, once the phone stops ringing. 

The Convener: Can we find out where the 
phone is ringing? 

Mr Maxwell: In your written evidence, Professor 
Paterson, you state that section 8 of the bill 
“does not allow compensation to be paid to complainers 
who are not clients, even if the complaint is upheld”. 

You go on to give an example of that. I presume 
that you think that the bill should allow such 
compensation to be paid. If so, how should the bill 
be changed to achieve that? 

Professor Paterson: The bill should not restrict 
compensation by stating that it may be paid only to 
clients. In my submission I mention other 
situations in which compensation awards are 
allowed, sometimes by tribunals and sometimes 
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by professional bodies. In some cases they are 
allowed to give compensation to non-clients but in 
others they can give compensation only to clients. 
That weakness in the current system has been 
replicated in the bill. It should be sorted out. 

Jeremy Purvis: I move on to the right of appeal. 

In your submission, under the heading 
“Omissions”—I do not know the page number as 
the pages of your submission are not numbered—
you state: 

“The Bill provides no mechanism for appeal (either for 
the lawyer or the complainer) from the decisions of the 
Commission on IPS”. 

My understanding is that the bill provides for an 
appeals committee. There may be no external 
complaints procedure, but there is an appeals 
committee.

Professor Paterson: Yes, I am happy to 
withdraw that element. I should have said “no 
external mechanism”. 

Jeremy Purvis: I am grateful for that 
clarification. Further on, you state: 

“I would not favour allowing appeal to the Court of 
Session, or to the Discipline Tribunal”. 

Clearly, as we have established, the bill provides 
for an appeals committee. You may have seen the 
Law Society of Scotland’s suggestion of an 
alternative appeals procedure by way of 
application to a sheriff. What are your thoughts on 
the appeals committee procedure in the bill? 

Professor Paterson: The issue is whether it is 
ECHR compliant. I am not a human rights expert, 
but the Executive clearly thinks that the procedure 
can be made compliant. I hope that that is the 
case. I am not in favour of an appeals system in 
which people have to go to the tribunal or to court. 
If the system is as I described—one of summary 
justice—the bill will derail the whole process by 
allowing appeals to be made in court where the 
issue of representation arises. If, by 
representation, we mean representation for one 
side and the complainer having none, the situation 
will lead to complaints about the system. Unless a 
way can be found of protecting the complainer 
from the expense of an appeal—if they are taken 
to appeal—we are in danger of derailing the 
objective of the proposed complaints commission. 

Jeremy Purvis: As I understand it, especially 
given Lord Lester’s legal opinion, the make-up of 
the appeals committee will not be independent, 
given that its members will be appointed by the 
Scottish ministers. If the committee were 
differently constituted—perhaps by way of an 
appointment system under which the legal 
members were appointed in a judicial manner—
would that be a way forward? I am aware of your 
caveat that you are not an expert on ECHR 
matters. 

Professor Paterson: I am sure that the 
Executive can find a solution. After all, it has had 
to find a similar solution in the appointment of 
members to the Judicial Appointments Board.  

The Convener: Do you still wish to come in 
Maureen? 

Maureen Macmillan: No, thank you. 

The Convener: I call Stewart Maxwell. 

Mr Maxwell: I have a general question on 
conduct complaints. Will the proposed commission 
have all the powers it requires in that regard? If 
not, why not? What powers would you add and for 
what reason? 

Professor Paterson: I hoped that the 
committee would ask that question. Yes, like the 
former Justice 1 Committee, I would give the 
proposed commission the power to deal with 
conduct complaints. Indeed, it should have the 
powers that the former Justice 1 Committee 
recommended, including the ability substantively 
to review the professional body’s decision on a 
conduct complaint. 

My reading of the bill is that the proposed 
commission has the powers only to recommend 
that the professional body reinvestigate the case. I 
am aware that others do not take the same view. I 
believe that the commission will not have the 
power to say to the professional body, “We think 
that the conduct was unsatisfactory. You should 
find that, too.” The professional body can simply 
continue saying, “No, it is not professional 
misconduct” and the commission will be able only 
to reiterate its view that professional misconduct is 
involved and ask the body to look again at the 
case. The bill gives no way out of that impasse; it 
gives the proposed commission no power to make 
a ruling on the substantive complaint.  

If I am right in my interpretation, we will continue 
to have the problem that the ombudsman had. 
That said, at the end of the day, the ombudsman 
had the power to take a conduct case to the 
tribunal. It was never done—no ombudsman has 
ever done it—but the ombudsman had that power. 
The commission, however, has no such power. 
So—as I read the bill—if the commission forms the 
view that something is unsatisfactory or that 
something is a conduct offence, it can merely ask 
the professional body to look at the situation 
again; it cannot come to a conclusion.  

My view is that the commission should have the 
power to say, “We regard this as unsatisfactory 
conduct.” If the professional body disagrees, the 
commission should be allowed to make a ruling to 
that effect. If the commission comes to the 
conclusion that an offence is a conduct offence 
and it cannot agree with the professional body on 
that, the commission should have the power to 
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take the matter to the tribunal. It is unlikely that 
that power would be used very often, but I think it 
should exist.

15:30
Mr Maxwell: I hear what you say. I am just 

flipping quickly through the bill, so forgive me if I 
am looking at the wrong section, but it looks to me 
as if, under sections 16(2)(e) and 16(2)(f), the 
commission can order the professional 
organisation to pay compensation up to a level of 
£5,000 or  
“an amount specified by the Commission by way of 
reimbursement of the cost, or part of the cost, of making 
the handling complaint.” 

Professor Paterson: That refers to the way in 
which the professional body has dealt with the 
complaint. If a body has dropped the ball, it can be 
made to pay compensation, but that does not sort 
out the other issues.  

Mr Maxwell: I am with you now.

Professor Paterson: If I may crave your 
indulgence, convener, I would like to comment on 
the legal aid side of the bill, which I have not been 
asked about.  

The Convener: Ms Baillie might be about to ask 
you about that.  

Jackie Baillie: Indeed. I was just waiting for my 
moment. I have three questions, all covering 
slightly different areas.  

I am aware that you are opposed to the 
proposals regarding the complaints levy. How, 
therefore, would you fund the commission? 

Professor Paterson: I would probably favour a 
polluter-pays system, if we have to go to that. The 
professional bodies will obviously have to pay and, 
as I have indicated, one of the drawbacks is that 
the commission will be much more expensive than 
the current system is, which is unfortunate. There 
is also the question of what is happening to the 
money that the Executive has been putting into the 
ombudsman service. Maybe that money could go 
to the commission, and not just for its start-up 
costs—but I am sure that that suggestion will go 
down like a lead balloon with the Treasury.  

Jackie Baillie: The Treasury is at Westminster 
rather than here, but we will let you off with that 
one.

Professor Paterson: I mean the Treasury’s 
Scottish equivalent.  

Jackie Baillie: I refer you to section 6, which 
deals with the mediation and resolution of 
complaints. For the record, will you give us your 
view on whether resolution at source or mediation 
at different stages of the complaints-handling 
process is to be welcomed? 

Professor Paterson: It is welcome provided 
that it is not compulsory. I see no point in saying to 
a complainer who has had difficulties with a firm, 
“You must go back to the firm and try and re-
engage with it.” That is not likely to lead to a 
positive result. There must be some flexibility in 
the system. By all means, let us encourage 
mediation and conciliation, but if a complainer 
feels that they just cannot deal with the firm any 
longer, for whatever reason, forcing them to go 
back to it is not sensible.

Jackie Baillie: Do you think that the 
commission could both mediate and adjudicate on 
the same complaint? 

Professor Paterson: No.

Jackie Baillie: How do you envisage it being set 
up if there is to be that separation? 

Professor Paterson: One of the complaints 
handlers could deal with the mediation and a 
separate division could deal with the adjudication if 
that fails, so long as the two processes are kept 
separate. I do not think that the same solicitor can 
be a mediator and then be involved in fighting a 
case.  

Jackie Baillie: But the commission could 
effectively do both provided that there was a clear 
separation. 

Professor Paterson: Yes.

Jackie Baillie: Now comes the question that 
you have been waiting for—the one about non-
lawyers. Feel free to expand on this issue. The 
Executive bill team seems to be suggesting that it 
will lodge an amendment at stage 2 to allow for 
grant funding, as opposed to case-by-case 
funding, of non-lawyers. Do you welcome such a 
move?

Professor Paterson: I certainly do. The bits of 
evidence that I read did not seem quite as 
concrete as that, but I hope that I am wrong about 
that. All the stakeholders whom I know expected 
grant-giving powers and were surprised that the 
bill contains provisions on case-by-case funding, 
which is precisely the system that the strategic 
review rejected for most cases. 

I will mention another aspect of the bill that is 
slightly disappointing. The strategic review showed 
that we are falling behind other modern 
jurisdictions that have an overarching body with a 
proactive responsibility for delivering publicly 
funded legal assistance. The Scottish Legal Aid 
Board cannot have that role because the present 
legislation does not allow that, although the board 
tries its best within the legislation. It is a shame 
that the bill does not contain more powers for the 
board in that regard. I accept fully that such 
powers were never intended to be in the bill, which 
was clear from “Advice for All: Publicly Funded 
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Legal Assistance in Scotland—The Way Forward”. 
However, it would have been helpful if the board 
had been given more proactive powers. The board 
needs to be able to consider needs in the 
community and point out gaps that we must try to 
fill. It could consider whether having salaried 
lawyers for civil work would be the way forward, 
although the board hopes for regulation on that, so 
powers on that may not need to be in the bill. 
However, there must be provisions on specialist 
advisers who are non-lawyers, to help the not-for-
profit sector. We hope that that system will be 
grant funded rather than funded on a case-by-
case basis. 

Mr Swinney: In response to Mr Maxwell’s 
question, Professor Paterson talked about a gap in 
section 16(2). He said that the new commission 
should have power to take action in cases in which 
it does not believe that a conduct complaint has 
been considered properly, for whatever reason. 
The suggestion would be a further extension of the 
commission’s powers and would reduce further 
the involvement or responsibility of the profession. 
That takes me back to my earlier question about 
whether it would be better to go the whole hog and 
create an external regulatory system. You are 
creeping towards that. Why do we not just get on 
with it and let the commission handle both conduct 
and service complaints? I fear that, unless we get 
the matter right, the new system might continue to 
be one of ineffective co-regulation, as you 
described the present system. 

Professor Paterson: I think that we are heading 
for ineffective external regulation, which is what I 
am trying to head off, although I accept part of 
your argument. I argue that we should give the 
commission greater powers in relation to service 
and conduct complaints but still pass the great 
bulk of complaints to the professional bodies. The 
commission should have monitoring, review and 
oversight powers. Under the current proposals, I 
suspect that the commission’s entire energy will 
be taken up with trying to make the complaints 
system work. Under my suggestion, the regulator 
could stand back and take an overview, monitor 
what is going wrong and give guidance and 
suggestions about how to deal with certain 
complaints. 

The New South Wales regulator is a good model 
and is very like the Justice 1 Committee’s proposal 
in the previous session of Parliament. That 
regulator sees his role as being to educate, with 
the aim of reducing the number of complaints. The 
commission will have powers to do that, but its 
hands will be full trying to get the service 
complaints system to work effectively, which will 
not be easy. I sit on client relations committees 
that deal with what seem to be straightforward 
complaints such as ones arising from the building 
of a greenhouse on a common green. I often 

wonder whether a reasonably competent solicitor 
would act in a certain way—I have to wait for the 
committee’s expert on conveyancing to tell me 
whether that is the case. The process is not 
straightforward. 

The commission will have its hands full trying to 
come up with an effective complaints-handling 
system. I would like the commission to be able to 
stand back, take an overview and operate as a 
good regulator by educating and cajoling to 
encourage movement in the right direction. It is 
important that we have the right relationship 
between the regulator and the professional bodies. 
If we get that wrong, we will build in running sores, 
which will mean that there will be no political 
peace and the system will need to be considered 
again. My worry about the bill is that its flaws will 
result in the system having to be considered 
again. I want us to sort out the flaws, so that the 
issue will not come back so quickly. 

Mr Swinney: Last week, I was staggered when 
Mr Yelland of the Law Society of Scotland told me 
that the proposed commission is much smaller 
than he thought was required. What is your 
opinion of that, from your experience of client 
relations work? 

Professor Paterson: The matter depends on 
what we ask the commission to do. The 
commission cannot carry out the actual complaints 
handling; it will have to be the executive body and 
employ many individuals to be case managers. 
Issues arise such as whether the commission will 
operate a committee system and whether 
laypeople will be involved, as they are in the 
current system. We just do not understand how 
the new commission will work. If it is expected to 
do some of the decision-making work, the 
proposed size is far too small. However, if it is 
supposed to carry out only the planning, educative 
and oversight role that I would like it to have, the 
proposed size is fine, although it will need to have 
a large number of people working for it. 

The Convener: I thank Professor Paterson for 
his full answers to our questions, which have been 
helpful, and for the clarification of the minor errors 
that he noticed in his written evidence. 

Professor Paterson: Thank you for having me. 

15:41
Meeting suspended. 

15:48
On resuming— 

The Convener: On panel 3, we have Stuart 
Usher and William Burns, from Scotland Against 
Crooked Lawyers. I have met the gentlemen 

156

388



2379  9 MAY 2006  2380 

before and they have given us good evidence, for 
which I thank them.  

Legal professional bodies have stated that they 
need to be able to continue to consider and 
determine conduct complaints against their 
members in order to maintain their understanding 
of the problems within their profession and in order 
to be able to effectively set and enforce the 
standards to be adhered to. What do you make of 
that view? 

Stuart Usher (Scotland Against Crooked 
Lawyers): They would say that, wouldn’t they? 
The very fact that this bill has been drafted shows 
that they do not have that understanding. There 
are endless problems with the way in which they 
have been handling the situation. That statement 
of theirs is misleading, at the very least.  

The Convener: The bill has been produced by 
the Scottish Executive. The committee has been 
charged by the Parliament to consider the bill, take 
evidence and produce a report to the Parliament 
that is about the principles of the bill as opposed to 
the fine print. We are looking for the views of 
various bodies, particularly those that have written 
to us to submit evidence.  

I understand that your point is that we should 
expect the legal professional bodies to take such a 
view. However, you referred to the way in which 
the bill has been laid out—something which of 
course was done by the ministers. Are there any 
particular issues around that that you wish to 
clarify? 

Stuart Usher: Are you referring to our 
submission? I would like a point of reference. 
Where are you coming from?  

The Convener: No, the question was based on 
what we have picked up from the evidence that we 
have taken from the various legal professional 
bodies.  

Stuart Usher: Right, now I am with you. I did 
not quite get you at first. I am sorry if I am a bit 
slow. Could you ask the question again? 

The Convener: Legal professional bodies have 
stated that they need to be able to continue to 
consider and determine conduct complaints 
against their members in order to maintain their 
understanding of the problems in their profession 
and in order to be able to effectively set and 
enforce the standards to be adhered to. What do 
you make of that view? 

Stuart Usher: Our view is that they would say 
that because they want to maintain control of the 
system, which is palpably not working and is 
causing immense suffering and stress to the 
consumers of legal services. We have dozens of 
tragic histories that people have sent us about 
what has happened to them. What is going on 

under this bland and, apparently, respectable 
exterior beggars belief. That is why those bodies 
want to retain control of the complaints procedure. 
If they lost that control—which they will, sooner or 
later—the lid would be taken off the can of worms 
and the reality would be exposed. 

Colin Fox: When the Law Society and the 
Faculty of Advocates were here last week, they 
said that one of their big concerns about the bill 
related to the need for the commission to be 
independent of Government. They think that a 
legal profession that is independent of the state 
should be satisfied that the complaints 
commission is also independent of the state. They 
feel that the bill would mean that the state would 
be too involved in complaints. What do you make 
of that? 

Stuart Usher: I will give you my tuppenceworth 
but Mr Burns might also have something to say.  

Any sensible person realises that the separation 
of the functions of the state and matters to do with 
the dispensation of justice is desirable. However, if 
a situation arises whereby the administrators of 
justice or the legal system in a country have 
become corrupt and concealed, it must be 
remembered that the Government of the day is the 
elected power. In Scotland, the judiciary and the 
senior echelons of the legal system are appointed 
by a sort of self-appointed college of people who, 
for centuries, have been accountable to no one. 
Ultimately, the elected representatives must take 
the ascendancy. Lord Falconer argues for that, as 
did David Blunkett. We hope that our elected 
representatives, too, would argue for that. 

The current system is undesirable and it should 
be removed—it has become utterly corrupt. We 
heard many fine words just now from Professor 
Paterson and it all sounds marvellous. However, 
as has happened many times before in history, 
something has gone radically wrong beneath the 
facade. Would you like to say something, Mr 
Burns? 

William Burns (Scotland Against Crooked 
Lawyers): About inadequate professional service? 

Stuart Usher: No, the question is about the 
state’s role. 

William Burns: I never got the chance to 
mention inadequate professional service, but I will 
move on to the present subject. 

I believe that the Government should play a 
bigger part in the legal system. For example, legal 
aid is paid through the Law Society, but all our 
members would contend that the Law Society is 
almost totally corrupt. The Scottish Legal Aid 
Board gets its money through the Law Society, but 
I believe that the Government should control the 
legal aid money. Public funds would not be 
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handed out to lawyers so readily in that case and 
they would not be misused. 

Colin Fox: What the Law Society and the 
Faculty of Advocates are driving at is that they do 
not want the Government to drive the proposed 
complaints commission; they want it to stand apart 
from the Government. Through your reading of the 
bill, are you content that the commission will be 
independent of the Government? If not, are you 
arguing that the commission should work more 
closely alongside the Government? 

William Burns: I would say that the commission 
should work more closely with the Government. 

Stuart Usher: We would say that the 
commission should be more accountable to 
Scottish ministers. Any movement away from the 
legal system as it is currently constituted is not 
only desirable but vital. 

Bill Butler: Gentlemen, you will know that the 
bill proposes a new complaints-handling system 
that is based on making a distinction between 
conduct complaints and service complaints, with 
different forums dealing with the different types of 
complaint. I take it that you do not support that 
proposal. If that is the case, why do you believe 
that the proposed system would be unworkable or 
undesirable—or both? 

Stuart Usher: By its very nature, the system 
would be unworkable. There would be endless 
arguments about what constituted inadequate 
professional service and what constituted 
misconduct. Throughout history, the best 
inventions, generally speaking, have been those 
that worked most simply. The complaint of 
inadequate professional service is obviously the 
hardest one to define. If a lawyer was rude to a 
client—for example, if he burped in their face—we 
could describe that as inadequate professional 
service. Again, if a lawyer robbed a client, that 
would certainly be described as inadequate 
professional service. A gamut of actions could be 
included under the heading of inadequate 
professional service—even the most trivial. Our 
view is that inadequate professional service 
means exactly that and that it covers anything and 
everything that can happen to a lawyer’s clients. 

Bill Butler: Mr Burns, would you like to 
comment? 

William Burns: Professor Paterson said that it 
would be better to have one standard of complaint 
instead of the three. We have stated for years that 
complaints should not be separated into different 
categories and that each complaint should be 
dealt with on its merits or demerits. Our view is 
that the proposed commission should look into 
every complaint because they are all about 
inadequate professional service. 

Bill Butler: I am obliged—thank you. 

Jeremy Purvis: How important is it that the 
complainer understands which body will 
investigate a complaint, given that that will depend 
on the type of complaint? Is it not more important 
that the complainer knows that an investigation 
into the complaint will be conducted properly at 
whichever level the complaint is dealt with? My 
point is that many MSPs and MPs hear from 
constituents with complaints about reserved or 
devolved matters, including some that can be 
dealt with by the Scottish public services 
ombudsman. We have a mechanism for sorting 
out complaints to ensure that the complaint goes 
to the right body. However, our constituents do not 
necessarily need to know who will deal with their 
complaint. How important is that information to a 
complainer? 

16:00
Stuart Usher: It is very important to any 

complainer that he or she knows the gateway or 
reception body for the complaint. That must be 
clear-cut. Everything about the present system is 
obscure—by design, I might add—and that is an 
enabling factor for criminal activity. To answer the 
question, it is very important that it is crystal clear 
which body will deal with the complaint. It is 
equally important that complainers have faith in 
the integrity and probity of any new body. 

William Burns: The Law Society’s in-house 
guidance manual for all law firms and lawyers 
states that 95 per cent of people who have a 
grievance never complain. Such people do not 
make a complaint because they find it a waste of 
time to do so under the present system. That has 
been the case from day one, since the Law 
Society started. 

As things stand, there is no feasible way to 
complain about a lawyer’s conduct because the 
body that deals with such complaints is inundated 
with lawyers. However, most people believe that 
lawyers are pathological liars. Members of this 
committee may not believe that, but they have not 
had the experience of lawyers that people in our 
group have had. We know for a fact that lawyers 
are pathological liars. I dare say that the people 
from the Law Society who gave evidence to the 
committee are pathological liars as well. 

However—I will stick to the main point—people 
do not trust the Law Society’s complaints 
procedures. Even though the society’s complaints 
system might not have 100 per cent lawyer 
representation on it, lawyers receive an unmerited 
deference from the public, who look up to them for 
reasons that I now do not understand. 

Stuart Usher: It is for all the wrong reasons. 
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Colin Fox: On the membership of the proposed 
Scottish legal complaints commission, the 
Scotland Against Crooked Lawyers submission 
makes the interesting suggestion that no lawyers 
should sit on the commission, although it accepts 
that it might be necessary to appoint a lawyer to 
provide legal advice. We heard evidence from a 
representative of the Faculty of Advocates last 
week, who said that she was anxious to ensure 
that the commission had sufficient expertise. The 
bill provides for a commission of nine members, of 
which four would be lawyers and five would be 
non-lawyers. The faculty’s argument was that the 
four lawyers are needed to provide the 
commission’s deliberations with the necessary 
expertise to consider what a lawyer should or 
should not have done in certain circumstances. I 
think that the Faculty of Advocates supports the 
requirement that four of the nine members should 
be lawyers, but Scotland Against Crooked 
Lawyers thinks that none of them should be 
lawyers. Does the faculty have a case in relation 
to the need for expertise, or would that point be 
sufficiently covered by appointing an adviser? 

William Burns: There will be no need for 
expertise. It is not difficult to weigh up evidence, 
put it into context and come up with a judicious 
decision. People do not need to be lawyers or 
have a law degree to do that. It is a simple 
process. 

Colin Fox: Professor Paterson said earlier that 
when he sat on such committees, he found it 
immensely complicated to decide what constituted 
negligent behaviour that should be penalised. 

William Burns: With all respect to him, Alan 
Paterson is a lawyer—perhaps we owe him no 
respect. 

Stuart Usher: Again, lawyers would say that the 
commission needs expertise. However, as Mr 
Burns has pointed out, no expertise is required. 

Professor Paterson said that the situation was 
terribly complex. That is a device or a ploy that is 
used by lawyers incessantly when they want to 
divert the discourse or make things obscure. 
However, there is no big deal here. That is why we 
feel that there is no necessity to have a lawyer on 
the new commission, except in an advisory 
capacity.  

Colin Fox: If you think that no expertise is 
needed, why would lawyers be needed to advise 
the commission? 

Stuart Usher: There might be occasions, you 
know—I cannot really answer that question. 

William Burns: When it comes to decision 
making, a lawyer would not be needed. Anyone 
can weigh up the evidence, whether they are a 
lawyer, a baker or a butcher. Anyone can listen to 

evidence and say that one side is right and one 
side is wrong, although there might be a few grey 
areas. A lawyer could pull something out of a book 
and get someone bang to rights without having to 
discuss the merits or demerits of a case. It might 
be useful to have a lawyer that could act in such a 
capacity, but only occasionally. 

Stuart Usher: Also, you should bear in mind the 
fact that the expertise that the Faculty of 
Advocates is talking about introducing into this 
equation is the very expertise that gave rise to the 
need for this bill and this meeting today. Such 
expertise cannot be of a particularly high standard. 

The question was to do with our objection to 
lawyers filling four of the nine places on the new 
commission. Our point is that we are trying to get 
away from self-regulation. For some years, the 
Law Society has said that all its committees 
consist of a mix of lawyers and laypeople. I am 
sure that you have read that in the papers. 
However, last year, the Law Society called on me 
to be its chief witness against a lawyer who had, in 
no uncertain terms, shafted me. My claim went to 
the guarantee fund. I made inquiries about the 
guarantee fund: 10 people were on it, and all 10 
were lawyers—I have their names and the names 
of their firms. That gave the lie to the Law 
Society’s claim, which it has been putting about for 
years, that it has a healthy mix—a nice little 
modern phrase—of laypeople and lawyers.  

Colin Fox: You know that the bill proposes a 
nine-member commission, but only four of the 
members would be lawyers, which would mean 
that there would be an in-built majority of non-
lawyers.

Stuart Usher: I know. However, I told you about 
that little episode to illustrate why we are trying to 
get away from self-regulation. Given the situation 
in which we find ourselves, it would not be 
desirable to have any lawyers on the new 
commission.  

Colin Fox: It is clear that you would prefer that 
there were no lawyers on the commission. 

Stuart Usher: Deceit is deceit. Mr Burns can 
spot it, you can spot it—anyone can spot it. With 
all due respect to Professor Paterson and the 
other lawyers who have appeared before you, 
lawyers always say—as Professor Paterson did 
today—that, in law, they are not sure how to 
handle this, that and the next thing. However, it is 
quite simple: deceit is deceit. That is what the new 
commission should be predicated on. 

Mr Swinney: I would like to pursue what 
appears to be a contradiction in your argument. In 
your submission, you say that you would be quite 
happy to have legal professionals acting in an 
advisory capacity but would not want lawyers to sit 
on the commission. I do not understand the 
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distinction that you are making. If you are happy to 
have a lawyer in the room in order to provide 
advice, you must accept, in principle, the need for 
there to be some legal input into those 
deliberations.  

Stuart Usher: In that case, we would withdraw 
our statement that a lawyer could act as an 
adviser. We thought that that might be possible, 
but we would prefer not to have lawyers present. 

Mr Swinney: So no lawyers would be involved. 

Stuart Usher: None at all. We could have one 
as a tea boy or something of that nature. 

William Burns: The fear is that the new 
commission would be controlled by lawyers. Even 
one lawyer would receive unmerited deference 
from the rest of the commission. 

Mr Swinney: The problem with that view is that 
it is an extreme view and if we have a problem 
now—

William Burns: It is an extreme problem. 

Mr Swinney: Hear me out, Mr Burns. 

I accept that there is a problem in respect of 
public confidence in the complaints handling 
system, but if there is no legal input into the 
commission’s deliberations the problem will be the 
profession’s confidence in the work of the 
commission. Therefore, the problem of a lack of 
public confidence in the system would be 
exchanged for the problem of a lack of 
professional confidence in it. That would not take 
us any further forward. 

Stuart Usher: We can see your point, which has 
merit. This is stage 1 of the process, is it not? 

Mr Swinney: Yes. 

Stuart Usher: And it goes on to stages 2 and 3. 
The positions that we have taken are positions of 
principle. If we find that, for whatever reason, the 
practicalities defeat the principle, we could change 
our position. We take your point that there would 
be no representation for the lawyers. 

Mr Swinney: I am talking about the need to 
design a system that commands confidence. The 
Government’s objective—and the bill’s objective—
is to create a system that commands confidence. I 
cannot understand how a system that deals with 
complaints about the legal profession but has no 
legal input into its deliberations could have public 
confidence. I would not have confidence in such a 
system. 

Stuart Usher: You said that the exercise is 
about building confidence, but I do not think that it 
is. We think that it is about improving the lot of the 
Scottish public, or at least the consumers of 
Scottish legal services. That is what the whole 

process is about. It is not about building 
confidence per se. The biggest crooks in the 
world, who happened to be non-lawyers, could be 
appointed to the commission. Let us say that Mr 
Burns and I were the biggest crooks in Edinburgh. 
You could put us on to the commission. We would 
look all right and that would build confidence: the 
object is not to build confidence but to introduce a 
proper complaints procedure. 

William Burns: Any reform would be an 
improvement, because currently nobody has any 
confidence in the complaints procedures. 

Stuart Usher: Except lawyers. 

William Burns: The lawyers love it. 

Mr Swinney: You will find that some of them are 
not too happy with it. 

The Convener: To be fair, we have received 
more than 600 submissions, including ones from 
lawyers who see an opportunity for reform. 

Jackie Baillie: I will move us on to the financial 
impact of the proposed new system. There have 
been suggestions that the proposals in the bill 
might result in lawyers withdrawing from less 
profitable areas of legal practice. Specifically, 
some lawyers see the financial risks of having a 
complaint brought against them as being too 
great. You will appreciate that there is the general 
levy, plus a specific levy—irrespective of the 
outcome—if a complaint is lodged. Do you 
consider those concerns to be valid? 

Stuart Usher: No, although we can understand 
that there might be apprehension about the 
system. We are very much in favour of the 
principle that the polluter pays. 

We do not favour a general levy, although we 
agree that the commission’s start-up costs and 
staff must be paid for. Good lawyers against whom 
no complaints are made are the last people whom 
we want to pay an extra levy. That would be most 
unfair. We are in favour of the polluter-pays 
principle, which was in the Scottish Executive’s 
consultation paper last year. Does that answer 
your question? 

16:15
William Burns: Decent lawyers would not have 

a problem with such a system—only crooked 
lawyers would have a problem.  

Jackie Baillie: You have kind of contradicted 
yourself, Mr Usher. You said that the lawyers’ 
concerns were not valid, but then you described 
exactly the same concerns. Lawyers are not 
concerned about the general levy because, like 
you, they recognise that general administrative 
costs and start-up costs must be met. The concern 
is that if, for example, I complained but the lawyer 
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was innocent of the complaint—imagine that for a 
moment—the lawyer would still need to pay, 
irrespective of whether the complaint was upheld. 
That is not the polluter-pays principle that you are 
right to support. 

Stuart Usher: I am sorry; we were at fault, and I 
was at fault in particular. We are not in favour of a 
complaints levy of £400 on every lawyer, because 
that would persecute or punish decent lawyers. 

William Burns: If a complaint had no merit, the 
complainer should have to pay a penalty. 

Stuart Usher: I go along with that. We must 
watch out for complainants, too. If someone 
complained about a trivial matter, as parents do in 
relation to their children at schools—I know that 
they do that because my wife is a teacher—and 
talked a lot of nonsense that wasted everyone’s 
time, we would be in favour of a levy on the 
complainant. 

Jackie Baillie: I do not want to misinterpret you. 
You are saying that you would favour a penalty on 
a member of the public who made a vexatious, 
malicious or repeat complaint. 

Stuart Usher: Yes. 

William Burns: Yes. 

Jackie Baillie: At what level should that penalty 
be set? Should the commission consider that? 

Stuart Usher: The level could be considered at 
stage 2. We have not discussed that and we 
would need a bit of time to think about it. 

Jackie Baillie: That is helpful. 

The Convener: You said that you would go 
away and think about that issue. If you sent in a 
note about your thoughts, that would help and 
would be added to the evidence that we are 
taking.

Mr Maxwell: It is clear from the submission that 
the witnesses do not support the ceiling of 
£20,000 on compensation and that you do not 
think that a ceiling should be set. Is it fair to say 
that?

William Burns: Yes. 

Mr Maxwell: You think that the ceiling should be 
removed, because the loss could be far greater 
than £20,000. We have heard from the Law 
Society, the Faculty of Advocates and others that 
it would still be open to individuals to go to the 
courts if their loss was greater than the current 
limit of £5,000 or the proposed limit in the bill of 
£20,000. We heard that the majority of cases 
involve losses that are under those figures and 
that only a small number involve greater losses. 

Stuart Usher: That is nonsense. If the faculty 
and the Law Society say that only a small number 

of complaints involve more than £20,000, a visit to 
our website will soon put them right on that. The 
faculty and the Law Society are not right. 

Mr Maxwell: Do you support their point that it is 
still open to those who feel that compensation 
should be higher than £5,000 or £20,000 to go to 
the courts and sue for a higher sum? 

William Burns: Going to the courts is a waste of 
time. People become frustrated in going to the 
courts, because the courts are crooked, too. I 
have witnessed crooked judges and sheriffs, but I 
will not mention their names because this meeting 
is being recorded. All in our organisation have 
witnessed double-dealing when lawyers go to the 
civil courts. 

If a crime has been committed, a person can 
complain to the chief constable, who will say that 
the complaint is a civil matter. If the person writes 
to a lawyer to ask how much can be stolen before 
a crime has been committed, they will simply be 
ignored. Members have no idea of the depth of 
corruption in the legal profession. People have to 
go through expensive civil procedures, but lawyers 
do not turn up at proof hearings. Many of our 
members have gone through a long process, and 
many cases have been called to court—the gravy 
train runs on and on and the amount involved 
comes to a fortune—but the lawyers have not 
turned up on the day of the hearing. Therefore, the 
people involved had to get another lawyer—the 
same thing happens over and over again. One of 
our members has had around 30 lawyers for one 
case, which is ridiculous. 

Mr Maxwell: So you have no confidence in the 
court system. 

William Burns: No. The court system is not 
accountable and the whole legal profession is a 
joke.

Stuart Usher: I will summarise. In civil matters, 
the option of going to court is not feasible, 
particularly if the person is pursuing a complaint 
against a lawyer. Our position is that the new 
commission should be awarded powers under the 
bill so that the polluter-pays principle will apply. If a 
lawyer has defrauded someone of £100,000, say, 
that lawyer must cough up; if he cannot do so, his 
house must be sold, although most lawyers are 
worth far more than £100,000. If the lawyer has 
stolen £1 million and cannot pay that back, there 
should be a levy against his firm. The polluter 
should always pay. Honest lawyers would then be 
rewarded and polluters would be heavily punished. 
When lawyers have seen a few people being 
heavily punished, all the corruption would—I 
hope—stop. As Mr Burns said, going to the courts 
is simply not an option. 

Mr Maxwell: Okay. I would like to discuss some 
points that you make in your submission. It makes 
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a distinction between lawyers who make bona fide 
mistakes and lawyers who indulge in criminal 
activity. For the Official Report, will you explain the 
rationale behind your thinking and the distinction 
between the two types of lawyer? 

Stuart Usher: Let us say that a lawyer who was 
acting on behalf of a client was meant to hand 
over money by a certain deadline to an estate 
agent who was acting on behalf of the seller of a 
house, the lawyer failed to do so, because they 
clean forgot about it, and the client—the 
purchaser—lost the property. There would be a 
loss to the client, but the lawyer would have made 
a bona fide mistake. Everyone makes mistakes, 
and we do not think that a lawyer should be 
punished if he makes a bona fide mistake or if an 
omission is involved. However, lawyers make 
many mala fide mistakes; they refer to “mistakes”, 
but it is evident that they are not mistakes. The 
rest of what we want to say is in our submission. 
Indemnity insurers would say “All right, you didn’t 
make the mistake on purpose, so that’s fine.” The 
chap must be recompensed, so the indemnity 
insurers would pay. 

Mr Maxwell: You propose that the master policy 
should play an important role in compensating 
people and, if I understand your proposal, you say 
that if a lawyer has to pay £1 million but cannot 
afford to do so, the insurance should kick in to 
cover any loss that is not covered by selling the 
lawyer’s assets. Do you have concerns about the 
evidence that we have heard—some of which, I 
accept, is anecdotal—that suggests that there are 
lengthy and, some people might say, 
unacceptable delays in receiving compensation 
settlements from policies? Is that a sensible 
approach? 

Stuart Usher: I do not follow the question. 

Mr Maxwell: Some people say that the long 
time it takes to get a settlement from the master 
policy is a problem in itself. 

Stuart Usher: We agree. 

Mr Maxwell: If that is so, why do you suggest 
that indemnity insurance is part of the solution? 

Stuart Usher: Because there is no other 
solution when the lawyer cannot pay even when 
all the partners in the firm have chipped in, as we 
propose in our written submission. If the indemnity 
insurance process takes a long time, it can be 
refined. The state cannot do everything, but the 
proposed new commission should see to it that 
indemnity insurers such as Royal & Sun Alliance 
cough up in reasonable time. Influence should be 
brought to bear on insurers. 

Mr Maxwell: Are you suggesting that the new 
commission should have a role in overseeing the 
master policy? 

Stuart Usher: We are talking about principles, 
rather than practical matters. We have to refine 
our position on that. 

Mr Maxwell: Okay.
In your written submission, you say that a lawyer 

who has engaged in criminal activity that caused a 
loss for their client should bear the loss 
“to the full extent of his personal worth, if necessary”. 

You suggest that all the lawyer’s worldly goods 
should be sold off to compensate the individual. I 
am wondering about the practical implications of 
that. Even when people are convicted of crimes 
such as drug dealing and some of their assets are 
sold off, surely not all the assets can be taken, 
because there might be a wife, a child or other 
members of the family who must be taken into 
account. I assume that you are not suggesting that 
lawyers’ families be thrown into the street. 

William Burns: Some complainants are made 
penniless. They lose everything, although they 
have done nothing wrong. They are thrown out on 
the street. 

Mr Maxwell: The lawyer’s wife and children 
would have done nothing wrong. 

William Burns: The wives and children of 
complainants have done nothing wrong. The 
lawyer should be punished if he is in the wrong. 

Mr Maxwell: I accept that, but I am trying to 
clarify whether by “personal worth” you mean 
absolutely everything. 

William Burns: It means everything for 
everybody else. 

Stuart Usher: Let us say that a lawyer is worth 
about £500,000 or £600,000, when we take into 
account all his assets, including the house. The 
lawyer relieves someone of £1 million by 
embezzling, stealing or some other criminal 
activity, which puts the client out on the street. We 
do not want to punish his wife and child, but if we 
do not do that, the lawyer will use his wife and 
child to complicate the matter. All families are 
extended families to a degree and I presume that 
the wife would be shocked and say, “You’re a fine 
chap. You can walk the streets and my family will 
support me.” We do not want people to suffer 
unnecessarily, but for a start we should get the 
message across that there can be no messing 
around and we should keep things simple. If a 
lawyer behaved in such a way, it would be 
desirable to sell him up. We would leave him his 
clothes. 

William Burns: It would be the lawyer who had 
created the problem for his family in a case like 
that. There are more innocent people out on the 
street because of lawyers than members of the 
committee might imagine. Some people have 
committed suicide because of lawyers. 
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Mr Maxwell: I just wanted to clear up the point, 
so that I understand exactly what you propose. 

Stuart Usher: Quite so, Mr Maxwell. 

16:30
Maureen Macmillan: I notice in your 

submission that you support the proposals in the 
bill to widen the categories of people who have a 
right of audience in court or a right to conduct 
litigation. At the moment, only solicitors or 
advocates can appear in court. Have you thought 
about the people to whom you would like the rights 
to be extended? 

Stuart Usher: Yes. You say that solicitors have 
the right of audience in court. The word “lawyer” is 
actually more accurate than the word “solicitor”. I 
know a lawyer and we regard lawyers as people 
who are qualified in the law. In Scotland, the only 
solicitors, or lawyers, who are allowed full rights of 
audience in the courts and who receive payment 
for exercising those rights are lawyers that come 
under the Law Society of Scotland and the block 
policy—the master policy—on insurance. That, in 
itself, creates a conflict of interest. If lawyer A, who 
belongs to the Law Society of Scotland, has 
shafted me, and I ask lawyer B to prosecute 
lawyer A, he will not do it because, if he is 
successful and it is a big claim, his premiums will 
go up. 

All people who are qualified in law—that is, 
lawyers—whether they belong to the Law Society 
of Scotland or to the Scottish legal practitioners 
association or whatever, should be allowed rights 
of audience. That is the kind of situation that has 
pertained in England for the past few years and 
has been strengthened by the Clementi review. If 
others had the right of audience, it would introduce 
competition. That would help people such as 
myself, Mr Burns and other members of the 
public—although some of the people in the public 
gallery today are our members, there are many 
people I have not seen before. All our members 
have complained bitterly that they could never find 
a lawyer to represent them. I tried 44 before one 
said to me, “You’re wrecking your own case. 
You’re letting everyone know that you can’t get a 
lawyer.”  

It is essential that the monopoly is broken. Other 
people would not be frightened of suing Law 
Society of Scotland members and licensees. 

Maureen Macmillan: You think that those 
people should not be in the Law Society of 
Scotland but should have to have some kind of 
legal qualification, such as a law degree. 

William Burns: If someone wants a trade union 
leader to represent them, I cannot see why that 
should be a problem. Even if the representative is 

not being paid directly, he could be paid through 
his union. In a criminal court, if a person has his 
neck on the line and decides that he wants to 
represent himself or wants any other person to 
represent him, I do not see a problem. That would 
apply in civil courts as well. 

Maureen Macmillan: So it would be up to the 
client to nominate somebody to appear on their 
behalf.

William Burns: Yes. It would be up to the client. 

Stuart Usher: Yes, but we do not want courts’ 
time to be wasted by people who waffle or who 
cannot speak properly and who just waste 
everyone’s time. We do not want that at all. There 
must be some sort of sorting process. 

Maureen Macmillan: Would it be up to the 
client to ensure that the person who is asked to 
represent them has some kind of qualification or 
expertise?

Stuart Usher: It would be preferable for them to 
have a qualification, but at the moment there are 
people with no qualifications who appear in the 
courts. They have been accepted because they do 
not talk a lot of rot and they do not waste time. 

The Convener: You have spoken about people 
having the correct professional indemnity 
insurance—or however you want to phrase it. Mr 
Burns gave us the example of a trade union 
leader. For the sake of argument, let us say that 
somebody in this room went to court and decided 
that the leader of a particular union would be the 
ideal person to represent them. Would you expect 
the trade union leader to have indemnity insurance 
in case they did not handle the argument properly 
and something went wrong? 

William Burns: I was talking about an unpaid 
adviser as opposed to someone who was paid to 
represent a client. 

The Convener: In other words, someone who 
did pro bono work— 

William Burns: Yes, for the public good. 

The Convener: So no fee would be involved 
and the client would not expect indemnity 
insurance to be necessary. They would have faith 
that their representative would do their best for 
them.

William Burns: Yes. 

The Convener: That is perfectly fair.  

Many people have commented orally and in 
written evidence on the procedure for making 
appointments to the commission. Should any 
bodies other than Government be involved?  

Stuart Usher: The appointments procedure is 
not as simple as it seems. Here we enter the field 

163

395



2393  9 MAY 2006  2394 

of perception and what is practical. The best 
people to appoint to the commission are those 
with first-hand experience of complaints handling 
by the Law Society, the Faculty of Advocates and 
other legal representative bodies, because they 
would know to look out for the tricks of the trade 
and could identify whether there had been deceit. 
It would not be practical for nine out of nine 
members to be people who had complained in the 
past, because that would not be perceived to be 
fair.

William Burns: A parliamentary committee—
perhaps a justice 5 committee or whatever—could 
make the appointments. 

The Convener: You are suggesting that a 
committee of the Parliament should make 
appointments as if it were a court, which of course, 
parliamentary committees are not.  

Stuart Usher: No. I think what we would— 

William Burns: We would appoint them— 

The Convener: My question was: if not the 
Government, who should make the appointments? 

Stuart Usher: That is why I said that the 
procedure would not be as easy as it appears. We 
revert to our original point that the Government is 
elected by the people. If anyone has 
precedence—for want of a better word—it is the 
Government. The state should appoint the board 
of the proposed commission. Certainly, there 
should be no input from any legal representative 
body—most decidedly not. 

The Convener: I thank you very much for 
coming and being so clear with us this afternoon. 
As we said earlier, if you wish to send us a short 
note about any points that you feel you have not 
covered, we would be pleased to receive it.  

Stuart Usher: Before we break up, may I make 
a short closing statement? 

The Convener: We do not usually allow that. 
We based our questions on your submission. If 
there is something that you failed to put in it and 
with which we have not dealt this afternoon, you 
may write to us and we will consider it. 

Stuart Usher: The Law Society was allowed to 
make a statement, but we are not. That is what 
happened when we gave evidence to the previous 
Justice 1 Committee. We take a dim view of it. It 
will not stop us co-operating, but it does not leave 
a very nice taste in the mouth. 

The Convener: Did you wish to add something 
that you did not say in your submission? 

Stuart Usher: We wanted to summarise the 
evidence. 

The Convener: It is the committee’s job to 
summarise the evidence. Thank you very much for 
attending.
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14th Meeting 2006 (Session 2) 16 May 2006, Written Evidence

Submission from former Scottish Legal Services Ombudsman (SLSO)

The Committee will be aware that I have, for a very long time, supported reform of the way 
complaints about legal practitioners are handled. I am, therefore, pleased to see the 
proposals to establish a Scottish Legal Complaints Commission.  

As I have written in detail to the Justice 1 Committee and in response to the Public 
Consultation in 2005, I am limiting my observations to key issues which I hope the Justice 2 
Committee will wish to examine. 

Setting standards 
I have noted that complaint handling is only one part of professional regulation, though it is 
the public and visible face and the issue that comes under most scrutiny - and criticism.  I do 
have concerns that the Bill aims to change only this part of regulation without the other 
components keeping pace. It is the regulator - Law Society of Scotland and Faculty of 
Advocates - that determines what is adequate professional practice. The Commission, as a 
complaint handling body will have to assess a complaint against adequate practice and will 
not have the power to amend the Rules and guidance relating to professional practice.  To 
give a current example, the Law Society of Scotland did not expect solicitors to keep business 
files relating to the sale of endowment policies so there is little or no paper evidence on which 
to base an investigation.  The Commission will not be able to change that. Reform in England 
and Wales is more coherent as regulatory oversight as a whole is being transferred to an 
independent Board with the complaint handling body accountable to the Board. Putting it 
bluntly, in Scotland the cart is being put before the horse. 

The right to make a complaint 
The Bill does include elements that I consider will be helpful in setting up a fairer and more 
responsive complaint handling system. I am pleased to see that it includes my own working 
definition of who has the right to make a complaint - any person who has been directly 
affected by the suggested inadequate professional service.  That means that third party 
complainants, such as opponents, the other side in a property transaction, and witnesses, will 
have the right to make a complaint. All of these categories can be adversely affected by 
inadequate professional practice even though the practitioner’s duty of care and service is to 
the client.  In some cases the client will be highly unlikely to make a complaint if, for example, 
their solicitor or advocate knowingly misleads a court to their benefit. The Bill’s wider and 
inclusive definition will allow the fair examination of all complaints relating to professional 
practice. 

The definition of a complaint 
I am pleased to see that the Bill includes my own working definition of what exactly 
constitutes a complaint  - any expression of dissatisfaction. I have been concerned by the 
Law Society of Scotland turning an undoubted complaint into a “concern” so that it is not 
bound by its statutory obligations with regard to complaints, and by the narrowness of the 
Faculty of Advocates’ interpretation.   

Conduct and service complaints 
I disagree strongly that complaints should be split into conduct and service complaints.  As 
the Justice I Committee noted in its Report, the issue of an appropriate definition for 
complaints is key to the complaints process. The Committee noted that the categorisation of 
complaints as either conduct or service was often problematic and had been raised by many 
individuals and organisations in evidence to its Inquiry. In my view, the Bill fails to grasp this 
nettle and the proposals will make an already confusing situation worse.   There is, under one 
interpretation, the prospect of a single set of circumstances being investigated by the 
professional body, the Commission, and by the Courts in a negligence action.  

I find the Bill confusing about what is meant by a conduct complaint, and Scottish Executive 
Justice Department officials were unable to provide clarification.  If a conduct complaint is, by 
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negative inference, anything that is not related to professional services provided by a 
practitioner, then I would support the Bill in that regard. This would mean that the professional 
body’s role would be limited to investigating complaints about the conduct of their members 
other than when providing professional legal services.  It seems to me to entirely appropriate 
for the professional bodies to be responsible for investigating complaints about what are 
termed “private actings”, such as singing sectarian songs at a private function or making false 
statements to claim state benefits, to give examples in the public domain.  If that is the 
intended meaning, then the Commission would handle all other complaints. 

The alternative interpretation is that the elements of a complaint will have to be teased apart 
either at the outset or along the way to see if there might be a serious and reprehensible 
departure from the standards of conduct to be expected of a competent and reputable 
solicitor, or the equivalent for an advocate.  I indicated to the Scottish Executive Justice 
Department that more than 200 complaints a year to the Ombudsman involved conduct 
issues and that  up to a third of all complaints were dual classified at present.  I also note from 
the Law Society of Scotland’s Annual Report for 2005, that 79 cases were upheld as both 
inadequate professional service and professional misconduct or unsatisfactory conduct. 

If there is to be a dual track with the professional body and Commission required to consult, 
liaise and co-operate, then with the best will in the world (and there is no guarantee that will 
happen in practice) there will be delay, confusion and replication for the complainant and the 
practitioner.  I commend to the Committee my proposal that the Commission should 
investigate all complaints about practitioners, other than private actings.  If the complaint is 
upheld, the Commission should  determine redress for the complainant, and then as a second 
step, if there are doubts about fitness to practice, determine if there should be protective 
measures for the future. Protective measures, ranging from supervised training to removing 
the right to practice, should be handled by a Human Rights Act compliant body. 

I also note under this heading that I find the notion of professional misconduct to be outdated 
when assessing legal practitioners’ responsibilities to the public, referring as it does to the 
requirements of a private members’ organisation and what is acceptable to those members. I 
commend to the Committee my more modern alternative, which is a requirement to undertake 
adequate professional practice, and for there to be an assessment of  fitness to practice.

The power to examine documents 
The Scottish Legal Services Ombudsman has to power to require the practitioner to provide 
documents notwithstanding any duty of confidentiality44. The Bill does not include a similar 
power for the Commission.  I have had no problems at all in obtaining third party solicitor’s 
files though I always confirm that I will protect the solicitor’s duty of confidentiality in my 
written Opinion. 

Redress 
The Justice 1 Committee Report recommended that redress should be available to the 
complainant regardless of the classification of the complaint. The Committee recommended 
that compensation should be available where it is established that loss has been suffered as 
a direct result of the solicitor's conduct.  My Annual Reports to Ministers contain a number of 
case studies relating to complaints by non clients which show that these complainants can be 
caused significant loss, inconvenience and distress45.  The Bill, however, limits the possibility 
of redress ordered by the Commission to the client, rather than to the complainant. The Bill 
proposes that the Scottish Solicitors Discipline Tribunal should have the power to order 
compensation to any person who has suffered loss, inconvenience or distress. Compensation 

44 Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 Section 34 2 (B) Where any information requested by 
the ombudsman under subsection (2A) above is not within the knowledge of the professional organisation concerned, 
or any documents so requested are not within their possession or control, the Ombudsman may require the 
practitioner concerned in the conduct complaint to which the handling complaint relates a) to provide him with that 
information, in so far as it is within the knowledge of the practitioner; or (b) to produce to him those documents, if they 
are within the possession or control of the practitioner; and, notwithstanding any duty of confidentiality owed to any 
person by the practitioner as respects any such information or, as the case may be, documents, the practitioner shall 
comply with such a requirement. 
45 SLSO Annual Report 2001-02 pages 31 and 33;  Annual Report 2002-03 pages 37 and 38; Annual Report 2003-04 
page 33. 
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ordered by the Commission for a client is capped at £20,000, but compensation by the 
Tribunal is capped at £5,000, with no explanation for this inconsistency. 

Funding
I support the proposals to set a general levy which will fall on legal practitioners as a whole, 
and then to charge case handling fees. I note the expressed concerns that this mechanism 
may drive smaller firms of solicitors out of business.  I have commented that the current 
arrangements are paid for disproportionately by the larger firms of solicitors whose 
commercial clients do not use the Law Society of Scotland’s complaints system.  Those firms 
will, however, continue to provide a disproportionate amount of funding via the general levy 
and that is not unreasonable given the size of their businesses.   There should, of course, be 
a decrease in the Law Society of Scotland’s practising certificate fee to take account of the 
removal of the need to fund the Client Relations Office.  I am also hopeful that the very 
welcome 2005 Law Society of Scotland Rule that says that solicitors have a duty to respond 
to complaints, coupled with the prospect a handling charge, may focus solicitors’ minds on the 
benefits of resolving complaints at source. I have found evidence that smaller firms have 
tended to think that as they pay the Law Society of Scotland to deal with complaints, they can 
simply pass them on. Complaints are best resolved as soon as possible and as close to the 
service provider as possible. The Bill’s provisions will help that happen. 

Human Rights 
My understanding is that from the complainant’s perspective, a complaint handling body does 
not determine their civil rights and obligations because the complainant has the right to make 
a claim through the Courts.  

Independence 
I note concerns about interference with the independence of the legal profession. I confirm 
and underline how important it is to protect the independence of the legal profession. I am, 
however, satisfied that the public appointments mechanism contains sufficient protections so 
that members of the Commission, though appointed by Scottish Ministers, will be 
independent. I note that the Scottish Public Services Ombudsman is appointed by the  public 
appointments mechanism, yet is deemed to be adequately independent of the Scottish 
Executive and Scottish Parliament. 

Submission from Scottish Solicitors’ Discipline Tribunal (SSDT) 

Paragraph 

5.13  This has the potential for being unfair in circumstances where the 
Complaint was not justified, in which case who pays for the expenses? 

7.3 There is concern with regard to the use of the word “competence” as this is 
not a test which the Tribunal have historically applied in dealing with 
professional misconduct or inadequate professional services. 

 There is also concern with regard to the phrase “including matters relating 
to”.  It is preferable to say, “specifically relating to”. 

7.4 Who would judge whether something was in incompetent or unacceptable 
and how would this be defined?  It would again be preferable to use 
defined terminology like “misconduct” or “inadequate professional service”.  
This should not be a charter for the disappointed litigant. 

7.5 + Q18 This suggestion is a radical change to the current system.  It is not 
possible to comment on the proposal as no alternative is proposed.  The 
Tribunal feels this would have to be carefully considered and defined.  It 
would be inappropriate for the Tribunal or the court to set the standard.   
The Tribunal considers that the onus is on those who wish to change the 
existing definitions to set out how theirs would work and how theirs would 
be better.  Paragraph 7.5 is inconsistent with what is stated in paragraph 
5.12, which suggests dividing conduct and IPS between two separate 
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bodies.  5.12 could not be implemented if the committee recommendation 
is enacted. 

7.7 & 7.8 The Tribunal consider that any change could result in matters becoming 
more complicated leading to confusion.  A change in the definitions would 
make past case law unhelpful.  The current definitions are understood by 
those who work with them.  The Tribunal understands the Executive’s 
desire to make the definitions more understandable to lay complainers and 
would suggest that perhaps providing guidance in plain English of what the 
existing tests mean would be an alternative solution.  Codifying 
professional misconduct and inadequate professional services could result 
in all sorts of difficulties.  The existing definitions are set out at the bottom 
of page 5.  Judgment of conduct by evidence of conduct of the competent 
practitioner is established law in negligence and common law and applies 
to other trades and professions.  The Tribunal does not see how the 
changes suggested in paragraph 7.5, 7.6, 7.7 and 7.8 would work in 
practice.  The Act and the rules would require to be rewritten and no 
details have been provided as to how the scheme would work. 

7.9  Is it important for a representative professional body to do this?  If it 
investigates, is it also to enforce any award?  Is there any other 
professional body required by the Scottish Executive to investigate small 
negligence claims against it’s own members (and enforce payment)?  If 
there is a dispute, is it proposed that the Tribunal resolves this? 

8. This is a totally new concept.  Professional misconduct in the past has 
been a means of the profession policing their own members and ensuring 
the protection of the public.  It has not been a means of financial redress 
for the complainer. There would be a lot of practical difficulties with this in 
connection with how the loss would be proved and who would obtain 
compensation.  In a lot of Accounts Rules cases there are numerous 
different complainers. It is often the case that when a professional 
misconduct complaint is taken to the Tribunal there has already been a 
finding of inadequate professional service and compensation awarded to 
the lay complainer in respect of the same action.  

9. + Q2.5 Covers the Tribunal specifically.  The Tribunal has no difficulty with the 
quorum being 2 solicitor members and 2 lay members but there would 
require to be provision for the chairman to have a casting vote in the event 
of a split decision.  There is concern here however that the Chairman 
having a casting vote places quite an onerous responsibility on the 
Chairman. Given the normal rule that a casting vote is not used to change 
the status quo this might result in the casting vote being for “not guilty” 
even if the chairman had originally voted for “guilty”.  Depending on the 
number of times per year that the Tribunal met, 14 lay members and 14 
solicitor members may be too many and 10 or 12 of each might be more 
appropriate.  If there are too many Tribunal members, some will get 
insufficient sittings to build up experience.  There would however be no 
difficulty in having 14 as a maximum number. 

9.5 + Q27 The Tribunal consider that it would look better for impartiality if the Scottish 
Executive appointed all the members of the Tribunal with the Law Society 
as a consultee in respect of solicitor members, in case there was any 
adverse information with regard to whether or not that solicitor was a 
competent and reputable person. The Tribunal is of the opinion that the 
appointment process for lay members and solicitor members should be the 
same and that the length of service should also be the same.  There was 
also a majority view in the Tribunal that the solicitor members should be 
paid in the same way as the lay members.   
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11. The Tribunal considers that it is sensible that the Law Society have power 
to suspend solicitors who fail to respond, which would remove complaints 
having to be taken to the Tribunal just because solicitors fail to respond.  
The Tribunal do not see any particular difficulty with the Law Society 
having power to deal with the less serious matters as they used to do in 
the past before it was found that they did not have the power to do so. 

11.5 The word “determination” would require to be clearly defined to 
differentiate it from a determination in an IPS case.   

Section 8(3) How is the Commission to know if the Tribunal has made an award 
of compensation in respect of professional misconduct in 
connection with a matter they are now dealing with as IPS?  There 
are certain cases where publicity is deferred, and cases where the 
Tribunal findings are appealed, where the findings are not put on 
the website until after a court case has been heard or after the 
appeal has been decided.  There may also be a question of double 
jeopardy. 

Section 16 There should be some provision to either give the Commission 
power to take a complaint to the Tribunal or power to recommend 
that the Law Society take a complaint to the Tribunal.  If this is not 
done and the Ombudsman is abolished, there will be a gap and be 
no provision to cover individual complainers who have a legitimate 
view that a solicitor should be prosecuted before the Tribunal and 
this is not done by the Law Society.   

Section 30 There may be confusion with regard to the status of any best 
practice notes issued by the Commission.  It might be better if these 
were sent via the Law Society rather than being made by non 
qualified persons.  There could be difficulties with issues such as 
whether breach of best practice notes issued by the Commission 
could be professional misconduct. 

Section 35(2) This would only be appropriate where the Law Society have 
decided that there should be no prosecution for professional 
misconduct.  It would be wholly inappropriate for the Law Society to 
make findings in fact when all they are doing at this stage is 
recommending that a case be prepared for prosecution before the 
Tribunal. 

Section 36 There are concerns with regard to unsatisfactory professional 
conduct being committed by a firm.  There are issues in connection 
with what date is to be taken and who are the partners in the firm at 
a particular date.  It might also be sensible for there to be a 
mechanism by which the 21 day time period could be extended, 
provided that this was applied for within the 21 day period. 

Section 38 The Tribunal has concerns with regard to this.  There is no purpose 
in two distinct bodies having the task of assessing and awarding 
compensation in respect of the same matter.  There may be some 
cases where professional misconduct and inadequate professional 
service arise out of the same matters.  The section does not refer to 
the Tribunal taking into account any compensation awarded by the 
Commission.  How is the Tribunal to know whether or not any 
compensation has been awarded by the Commission in respect of 
the same matter?  There could be a problem of double jeopardy.  
There are also difficulties in connection with the practicality of this.  
In some complaints there are literally 30 or 40 complainers, some of 
whom, in Guarantee Fund complaints, do not even know the 
complaint has been taken to the Tribunal.  Would it be necessary 
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for the fiscal to ascertain from each of these complainers, whether 
or not they had suffered any loss?  Who would be responsible for 
providing any evidence of the loss? 

Section 39 The Tribunal agrees with the suggestion that there be an equal 
number of lay and non lay members on the Tribunal.  It would 
however help administratively, if the quorum could be two, one 
solicitor and one lay member, so that if one member did not turn up 
there would not require to be an adjournment.  If this happened then 
one of the other members present would drop out so that there 
would still be an even number of lay and non lay members.  The 
Tribunal still has concerns about the implications of the chairman’s 
casting vote – see previous comments on consultation paper 
attached. 

Section 43 If this was introduced it would mean that retired solicitors could not 
provide this service to the community. 

Schedule 1 The Tribunal would welcome the involvement of the Commissioner 
for public appointments in the appointment of the Commission. 

Schedule 3 There is an appeal to the Court of Session from Tribunal decisions 
but no appeal from decisions of the Commission, despite the fact 
that the Commission can potentially award financial penalties 
double those of the Tribunal. 

Supplementary submission

Sharp Test

The classic definition of professional misconduct which is most quoted and referred to before 
the Tribunal is that of Lord President Emslie in the case of Sharp-v-Council of the Law Society 
of Scotland 1984 SC129 at page 134.

There are certain standards of conduct to be expected of competent and reputable solicitors.  
A departure from these standards which would be regarded by competent and reputable 
solicitors as serious and reprehensible may properly be categorised as professional 
misconduct.  Whether or not the conduct complained of is a breach of rules or some other 
actings or omissions the same question falls to be asked and answered and in every case it 
will be essential to consider the whole circumstances and the degree of culpability which 
ought properly to be attached to the individual against whom the complaint is made. 

If a solicitor’s conduct meets this test this should result in a finding of guilt by the Discipline 
Tribunal. Neither the present clerk or Chairman is aware of any instance in which a finding of 
guilt has not followed a solicitor’s conduct being so categorized. 

The Discipline Tribunal issues written decisions which include detailed reasons.  These 
written decisions explain why the Tribunal either did or did not find professional misconduct 
established in a particular case.  The Tribunal findings can be appealed to the Court of 
Session if either party considers that the Tribunal has been wrong in respect of its decision on 
whether professional misconduct has been established.  The Tribunal also includes in its 
reasoning an explanation as to why a particular penalty is imposed. 

Training

When new members are appointed to the Tribunal they are provided with a copy of the 
Solicitors Professional Handbook and a copy of Procedures and Decisions of the Scottish 
Solicitors’ Discipline Tribunal by Ian Smith and John Barton (a copy of the book is enclosed 
for the Committee’s information).  New members can also make use of the Tribunal website 
which includes all the Tribunal findings issued since 1995 (when the book was published) 
which are fully searchable by solicitor’s name and also by subject matter and type of case.  
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Tribunal members must attend an induction training day which is linked to the competencies 
for Tribunal members (a copy of which is attached).  New members must also observe 
Tribunal hearings prior to sitting.  New members are also allocated a mentor who will be an 
experienced Tribunal member (a solicitor member for new solicitor members and a lay 
member for new lay members) who they can turn to for guidance and assistance.  Ongoing 
annual training is also provided for all Tribunal members.  There is an annual meeting when 
the Tribunal considers any issues which have arisen during the year.  There are also ad hoc 
meetings as necessary held between various members of the Tribunal and relevant bodies 
such as the Law Society of Scotland, the Legal Defence Union, Crown Office, the English 
Solicitors’ Disciplinary Tribunal and the Scottish Legal Services Ombudsman.  New Tribunal 
Chairmen/Vice Chairmen, if appropriate, attend the Judicial Studies Board training course for 
chairmen of Tribunals.  Members are also encouraged to observe the Court of Session when 
appeals from Tribunal decisions are being heard.  The Tribunal Clerk attends the annual 
Disciplinary Conference in London and is a member of the Association of Regulatory and 
Disciplinary Lawyers and passes relevant information on to the Tribunal members. 

Attached is an information sheet on the Scottish Solicitors’ Discipline Tribunal which the 
committee may find useful. 
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Legal Profession and Legal Aid 
(Scotland) Bill: Stage 1 

14:17
The Convener: We move to item 2. We have 

apologies from Colin Fox, who cannot attend. I 
welcome John Swinney to the committee, and I 
welcome Margaret Ross, who is our adviser on the 
Legal Profession and Legal Aid (Scotland) Bill. I 
also welcome Sarah Harvie-Clark from the 
Scottish Parliament information centre. 

Questions have been asked about my son’s 
employment and I say again that he is an English 
barrister who is registered to work and practise in 
England. He is also registered as an English 
solicitor. He is not registered to practise in 
Scotland, nor does he do so. 

Maureen Macmillan may also like to mention her 
interest. 

Maureen Macmillan (Highlands and Islands) 
(Lab): I simply refer people to the statement that I 
made at our first evidence-taking session on the 
bill.

The Convener: I welcome our first witness 
today, who is Linda Costelloe Baker, the former 
Scottish legal services ombudsman. Thank you for 
coming along and for your written submission. 

What are the difficulties with making distinctions 
between service and conduct complaints, and with 
requiring each type of complaint to be dealt with 
differently?

Linda Costelloe Baker (Former Scottish 
Legal Services Ombudsman): Paragraph 26 of 
the policy memorandum says that the aim of the 
Legal Profession and Legal Aid (Scotland) Bill is to 
“put the users of legal services at the heart of regulatory 
arrangements.”

I do not think that the bill does that. It does not 
touch regulation, which is a far wider and deeper 
subject than complaint handling. Complaint 
handling is only a very small part of the 
arrangements. 

The split between service complaints and 
conduct complaints confuses the profession and it 
certainly confuses service users and people who 
come into contact with the profession. The split 
that is proposed in the bill will increase the 
confusion on both sides. It certainly will not 
“put the users of legal services at the heart of regulatory 
arrangements.”

The Convener: Was the difficulty apparent to 
you in your former role? 

Linda Costelloe Baker: Always—it was a 
constant difficulty. Last time I checked, 200 of the 
600 complaints per year involved conduct issues 
and a proportion of those involved both conduct 
and service issues. Although the Law Society of 
Scotland’s practice changed as a result of the 
Council of the Law Society of Scotland Act 2003, 
service complaints were hived off and stopped at 
the first gate and the conduct bits went on to 
another committee and potentially a further 
committee. The split lengthened the process, but it 
also created confusion for complainants about 
when the system had ended and when they would 
get a response to their complaint. 

In some circumstances, it is difficult to work out 
exactly what is what. Between 2000 and 2003, the 
Law Society operated a much clearer split 
between service complaints and conduct 
complaints. I was quite critical of that, because it is 
a serious matter if a solicitor acts with a conflict of 
interest but a complaint about that would be 
categorised as a conduct complaint. That meant 
that, even if it was upheld, there was no possibility 
of redress for the complainant. 

I accept some responsibility for the Law Society 
changing its policy to classify almost everything as 
a service complaint. However, that means that 
serious conduct issues do not go the full mile to 
the point at which measures of public protection 
are taken against the solicitor. I cannot understand 
why a system that is muddied and confused and 
which does not work has simply been imported 
into the bill with the expectation that the legal 
services professional bodies and the proposed 
commission will negotiate, consult and liaise with 
each other. I do not think that that will happen 
smoothly.

The Convener: You said that 200 of the 600 
complaints per year involve conduct issues and 
that some of those involve both conduct and 
service issues. How many of the 200 are joint 
service and conduct complaints? 

Linda Costelloe Baker: About 100. 

The Convener: So it is about 50 per cent. 

Linda Costelloe Baker: Yes. 

Bill Butler (Glasgow Anniesland) (Lab): Good 
afternoon. You favour the proposed commission 
investigating all complaints about practitioners, but 
you make an interesting distinction in your written 
evidence between complaints about the provision 
of legal services and complaints about what you 
call private actings. You propose that the new 
complaints-handling system should be structured 
around that distinction. Will you explain that 
distinction? How should it be reflected in the 
structure of the new complaints system? 
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Linda Costelloe Baker: In 2002, as a result of 
an ombudsman’s recommendation, the Law 
Society of Scotland changed its code of conduct 
so that it applied to all members of the Law 
Society rather than just to members with practising 
certificates. Previously, there was a clear gap in 
that the code did not apply to members who did 
not have practising certificates. It is perfectly 
reasonable for a membership organisation such as 
the Law Society or the Faculty of Advocates to 
have rules with which its members must comply. 
The change means that the Law Society now has 
the facility to use its complaint mechanism in 
relation to what solicitors do in their own time, 
when they are not acting as legal practitioners. 

Bill Butler: I take it that that is what you mean 
by private actings. 

Linda Costelloe Baker: Yes. The definition of a 
practitioner is somebody who is a member of the 
Law Society or the Faculty of Advocates. In private 
actings, practitioners are doing things in their own 
time rather than as part of providing a legal 
service. I give two examples in my submission, but 
there are others that are perhaps closer to home 
for those in the Parliament, which you might think 
about. In the examples, the member of the 
professional body was not providing a legal 
service at the time of the alleged incident. It is 
perfectly reasonable that professional bodies hold 
on to such complaints, investigate them and 
mount a prosecution to the tribunal if they wish. 
They have done that in some of the cases that I 
outlined.

Bill Butler: In his evidence last week, Professor 
Paterson favoured an alternative approach, in 
which the ombudsman would act as a single 
gateway for all complaints, passing them on to 
professional bodies for resolution, but would have 
enhanced powers of direction, oversight and 
review. What are your views on that approach? 

Linda Costelloe Baker: It is modelled on the 
New South Wales system, which Professor 
Paterson saw in action and became familiar with 
when he was carrying out his academic research. 
The system appears to work in New South Wales, 
partly, I think, because the person who holds the 
current post, whom I have met and whose 
background I know, is an exceptional individual. 
However, that model has not worked so well in 
similar jurisdictions, partly because the working 
relationship between the holder of the post, 
whatever it might be called, and the professional 
body can break down. 

Bill Butler: Would it be wise to seriously 
consider introducing such a system in Scotland? 
Could it be made to work here? 

Linda Costelloe Baker: It is a step in the right 
direction away from the current system, but I am 
not sure that it is the best solution. 

Bill Butler: Why are you so unsure about it, 
other than because the person who holds the post 
in New South Wales is an exceptional individual? 

Linda Costelloe Baker: What changed things in 
Scotland was the public consultation, whose 
results were not available when the Justice 1 
Committee undertook its initial inquiry in the 
previous session. Clearly, Parliament and the 
Executive have to respond to a consultation that 
came out so overwhelmingly in favour of complaint 
handling being removed from professional bodies. 
I do not think that it has been removed to a 
satisfactory degree. 

However, as I have said, none of this matters 
unless there is a degree of independence in 
regulation, which is not the same thing as 
complaint handling. 

Jeremy Purvis (Tweeddale, Ettrick and 
Lauderdale) (LD): The bill will give the proposed 
commission only a partial regulatory function, with 
the ability to put together reports and have a 
relationship with Parliament on practices that lead 
to complaints. Should that function be developed 
more?

Linda Costelloe Baker: As Scottish legal 
services ombudsman, I had the power to make 
recommendations to professional bodies under 
section 34B of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990. Indeed, my 
annual report, which is published today, focuses 
strongly on how I used that power. Nevertheless, I 
could make only recommendations. The Law 
Society and the Faculty of Advocates have the 
power to decide what constitutes adequate 
practice, short of setting any rules. No matter how 
much advice I might give on areas that require 
better scrutiny, tighter controls or different 
approaches, it is up to the professional body to 
say whether it agrees with my recommendations. 

A complaint can be assessed adequately only 
when it is assessed against known standards of 
adequate practice, which, under the terms of the 
bill, will still be set by the professional bodies. The 
proposed commission can assess practice only 
against the standards that could be expected of  
“a reputable and competent solicitor.”  

The bill’s fundamental weakness is that it cannot 
decide those standards for itself. 

Although it has hit some stumbling blocks, the 
review in England and Wales has been rather 
more coherent as it has examined regulation first 
and foremost, with complaint handling as an 
adjunct. In Scotland, we have focused on 
complaint handling, which is only a small part of 
the whole picture. 

Jeremy Purvis: I hope that I am not misreading 
the bill, but section 16, which deals with the final 
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report and recommendations of investigations 
made under section 15, says: 

“the Commission may direct the professional 
organisation to comply with” 

its recommendations. Does that refer to the 
handling of conduct complaints rather than to the 
definition of proper conduct and so on? 

Linda Costelloe Baker: Yes. 

Maureen Macmillan: Jeremy Purvis has 
already asked the question that I had wanted to 
ask, but I want to follow up on those issues. 

You have stated that the idea of professional 
misconduct is outdated because it depends on the 
professional body’s subjective interpretation. 
However, if the professional body is not to define 
professional misconduct—or adequate 
professional practice or fitness to practise or 
whatever else we might call it—who is to define it? 
Should professional misconduct be defined by the 
proposed commission or by some other body? 

14:30
Linda Costelloe Baker: At the moment, 

professional misconduct is as defined in a 
particular court case by the late Lord Emslie. It is 
not specified in the bill. Under my model, the 
independent Scottish Solicitors Discipline Tribunal 
would determine fitness to practise with a view to 
ensuring the protection of the public in future. In 
my view, that is a different issue from the provision 
of redress to a particular person, who may or may 
not have been a client, who has suffered from 
inadequate professional practice. I would much 
prefer that an independent regulatory body made 
decisions about adequate practice. At the 
moment, such decisions are made by the two 
professional bodies, which currently have no non-
practitioner membership of their governing 
councils. 

Maureen Macmillan: I find it difficult to see how 
non-lawyers could determine what constituted 
professional misconduct. There surely needs to be 
some input from the legal profession. 

Linda Costelloe Baker: Absolutely. I have said 
all along that complaint-handling regulation cannot 
be a lawyer-free zone. My standard soundbite—if 
you will forgive me—is that, if people have a 
problem with their plumbing, they do not call a 
joiner to come and have a look at it. There is a 
need for expertise. The Scottish Solicitors 
Discipline Tribunal is not a lawyer-free zone. 
Currently, and as proposed, the tribunal has and 
will continue to have senior qualified and 
experienced lawyers as part of its membership. 
The important thing is to have a balance between 
the two. 

Maureen Macmillan: Would the Scottish 
Solicitors Discipline Tribunal take a view that was 
seriously different from that of the Law Society? 

Linda Costelloe Baker: It already does so. 

Maureen Macmillan: Can we be given 
examples of that? 

Linda Costelloe Baker: At the moment, the 
Law Society is perhaps more concerned with the 
tribunal issuing a series of censures rather than 
taking more radical action, but the tribunal takes a 
different view from the Law Society. The Law 
Society does not win every case that it puts to the 
tribunal.

Maureen Macmillan: If we change the way in 
which professional misconduct is defined or 
regulated, is there a danger that the tribunal’s 
existing decisions on professional misconduct 
might become less useful in the future? 

Linda Costelloe Baker: It is helpful that the 
tribunal has published more information about its 
decisions, as that has allowed the profession to 
see what the tribunal thinks is all right and what it 
thinks is not all right. About two years ago, I made 
a formal recommendation to the Law Society that 
it should publish more of its decisions about what 
it thought was inadequate professional service. 
The profession is really uncertain about that. I 
agree with what Professor Paterson said about the 
lack of consistency but, as I have pointed out 
before, a complaint can be assessed only against 
a notion of what constitutes adequate professional 
service. 

Maureen Macmillan: Is the tribunal building up 
case law because there can be no absolutely 
objective way of deciding what constitutes 
professional misconduct? 

Linda Costelloe Baker: Yes. The tribunal is 
there to consider all the circumstances. That is 
part of the test. 

My proposal is perhaps far more radical than the 
profession is ready for. I question seriously 
whether there is much use these days in the 
notion of professionalism. Given the increased 
consumer protections that we all enjoy more 
generally, I am not sure that a profession needs 
somehow to be separately regulated. However, 
that is probably bigger thinking. 

Maureen Macmillan: Indeed. 

The Convener: On that point about the 
regulation of the profession, part of the 
responsibility of the professional bodies is to set 
standards of education and training. Do you 
question their ability to do that? 

Linda Costelloe Baker: I am questioning 
whether it is right that that is done solely within the 
profession. The Law Society is talking about 
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having non-lawyer members of council—it 
currently has observers. The Law Society is not 
doing that willingly because it thinks that it is a 
good idea any more than it willingly introduced the 
undoubted improvements in complaint handling. 
The change has been driven by scrutiny by this 
committee, by Parliament and by the threat of the 
role being taken away from the Law Society. It 
does not come naturally to conservative and 
protectionist professional bodies to make the sort 
of changes for which the modern world is ready. 

The Convener: John Swinney has a question. 

Mr John Swinney (North Tayside) (SNP): My
question is on a different subject. 

The Convener: Does it relate to this point? 

Mr Swinney: Yes. It is on the manner of 
complaint handling. I did not understand the import 
of one of the points in the Scottish legal services 
ombudsman’s annual report. You make a 
distinction between an inquisitorial and an 
adversarial approach being taken in the complaint-
handling process. I think that I understand the 
difference between the two, but why do you 
consider the issue to be significant? 

Linda Costelloe Baker: It is one of the issues 
that cause most grief, upset and confusion to 
complainants. A table in the annual report shows 
the classification of complaints that are made to 
the ombudsman about the Law Society and the 
Faculty of Advocates. The complaint-handling 
process causes the most problems. The process 
was invented by legal services professional 
bodies, so it mimics court actions. In a court 
action, each side has to throw in all its evidence, 
which is disclosed to both sides so that they can 
fight it out. That is the adversarial approach. 

One of the problems with the Law Society’s 
previous system was that the process of fighting it 
out sometimes went on for two or three years 
while the solicitor made comments on comments, 
the complainant put in a rebuttal and the solicitor 
responded. Only when all the arguments had been 
exhausted—that is the term that was used—did 
the Law Society come in and say who had won. 
That approach mimics a typical court action and 
has all the problems that go along with it—it is 
bureaucratic, it takes a long time and it is 
potentially costly. That approach places a great 
burden on an individual complainant. 

Ombudsmen and, increasingly, some courts, 
use an inquisitorial model, which means that the 
ombudsman—I will talk for myself as an 
ombudsman—gets all the information and decides 
what issues to look into and what to take into 
account. All the evidence is considered in one go 
and the parties do not slug it out in an adversarial 
contest first. The ombudsman sets the agenda. 

For example, if someone complained to me, in 
my role as the ombudsman, that the Law Society 
committee had not taken into account a particular 
letter, I am not limited—as I would be in an 
adversarial system—to investigating only that 
issue. I have received a complaint about the 
handling of the matter, so I can look at the entire 
investigation and consider issues that the 
complainant might not know about because they 
happened behind closed doors. 

Mr Swinney: In relation to the bill as it stands, 
which of those two definitions would you apply to 
which part of the process? 

Linda Costelloe Baker: The commission 
certainly has the power to be inquisitorial. I would 
expect the commission to be inquisitorial. 

Mr Swinney: What about the processes that are 
outlined in the part of the bill that deals with the 
handling of conduct complaints? 

Linda Costelloe Baker: The commission can 
make recommendations. 

Mr Swinney: But in respect of the handling of 
complaints by the Law Society— 

Linda Costelloe Baker: The Law Society would 
still be able to operate an adversarial model. 

Jeremy Purvis: My point goes back to Maureen 
Macmillan’s questions on the expertise of the 
commission. We have heard that it might be 
appropriate for heart surgeons, plumbers, gas 
fitters, pilots and so on, with all their different 
qualifications, to investigate a particular complaint. 
Inadequate professional service is defined in the 
bill. Others who have given us evidence have said 
that a person does not need to be a lawyer to 
determine whether proper service was provided. 

Why is it so important to have lawyers on the 
commission? Decisions might be taken not by the 
entire commission but by a sub-group that does 
not include lawyers. In many cases, decisions 
about a complaint could be taken without the 
involvement of lawyers. That would not seem to 
me to be a disaster. 

Linda Costelloe Baker: I do not think that it 
would be a good idea. I see the commission taking 
a strategic overview rather than being involved in 
the handling of complaints—in other words, 
running the business rather than doing the 
business. 

I have heard people say that one does not have 
to be a lawyer to determine whether a letter has 
been sent late or whether a telephone call has 
been returned. However, complaints are not as 
simple as that. Quite often, they involve 
complexities of normal legal practice relating to the 
transfer of ownership of property and to wills and 
executries. 

179

411



2409  16 MAY 2006  2410 

As you know, the Scottish legal services 
ombudsman cannot be a lawyer, but I had nearly 
20 years’ experience of working in family courts 
and criminal courts. I had legally qualified staff; 
half the ombudsman staff have law degrees. The 
commission has to include people with legal 
expertise so that it can understand complicated 
issues. To say simply that one does not need to 
be a lawyer to check whether a phone call was 
returned does not take account of how 
complicated complaints can be. 

What matters is who has overall control of the 
system. I am content that a commission that was 
composed in the way that the bill proposes would 
be adequately independent of the legal 
profession—and separate from the legal services 
professional bodies—to have strategic command 
and control. 

Mr Maxwell: In your submission you comment 
on the differing levels of compensation, of which 
you do not seem to approve. There is provision for 
£20,000 for service complaints but only £5,000 for 
conduct complaints. When the Executive officials 
gave evidence, they said that that was to allow 
small negligence claims to be dealt with as part of 
a service complaint. Do you think that that is a 
satisfactory explanation for the difference? 

Linda Costelloe Baker: That is a tricky 
question, because it involves areas of law and I 
have just told you that I am not a lawyer. Legal 
practice, as defined by the courts, and legal 
responsibilities have moved on slightly. I cannot 
remember the particular case that determined this, 
but there is now a duty of care to third parties, 
which did not exist previously. 

I would feel more comfortable with the redress 
provisions if they were split more clearly into loss, 
distress and inconvenience. For example, the 
Financial Ombudsman Service has huge powers 
of redress, but most of the £100,000 that is 
available to it, which is about to be increased, is 
for compensation for loss. Similarly, the 
ombudsman for chartered surveyors has £25,000 
available for loss and £5,000 for inconvenience 
and distress. 

I have opposed, perhaps controversially, the 
legal ombudsman’s powers being increased so 
that it can award up to £5,000, because it is 
difficult to see how one of the professional bodies 
can cause somebody loss—they can cause them 
£1,500 worth of inconvenience and distress. 

Having compensation lumped into one category 
does not make things clear enough. If it was 
separated, so that there was £19,000 for loss and 
up to £1,000 for inconvenience and distress, which 
is about the going maximum among ombudsmen 
and complaint handlers, people would understand 
more clearly that the complaints system is an 

alternative to pursuing a case through a 
negligence action. As you have heard, the legal 
profession is deeply uncomfortable with that, 
because it would take it away from playing on 
home ground. Courts are home ground for 
lawyers; they are comfortable for them, but 
frightening for the rest of us. 

All complaints systems are an alternative to 
pursuing a case for negligence. The other parallel 
that I use is with burnt biscuits at the supermarket. 
Almost all commercial companies have learned 
that having a user-friendly, low-cost complaints 
system is a win-win situation: it is better for the 
company, it is more accessible for the consumer 
and people get the feedback that they need. 
However, because the legal profession is so hung 
up on court actions, which used to be its territory, 
it is overly upset about the complaints system 
being used to deal with matters that people used 
to take to court. I am sorry that that was rather a 
long answer. 

14:45
Mr Maxwell: I am interested in the distinction 

that you made in your written evidence between 
loss, inconvenience and distress. Do you 
understand the reason for the difference between 
the two maximum compensation levels of £20,000 
from the commission and £5,000 from the 
discipline tribunal? 

Linda Costelloe Baker: No. As I said, the 
courts found recently that there must be a duty of 
care to third parties, which can now be caused 
loss.

Quite where third-party complaints fit in is one of 
the biggest weaknesses of the current complaints 
system and it is not adequately addressed in the 
bill. The definition of complaint precludes third-
party complaints because it refers to anyone who 
is “directly affected by” inadequate professional 
services. That affected person is a third party—it 
could be a witness, someone who is buying a 
house or one party in a divorce. The problem is 
that the redress provisions for a service complaint 
apply only to a client. 

Mr Maxwell: I presume then that you would 
support an amendment to the bill to change the 
wording from “the client” to “the complainant”. 

Linda Costelloe Baker: Yes. 

Maureen Macmillan: We heard from the Law 
Society about its fears that solicitors might 
withdraw from civil legal aid work because of the 
£20,000 compensation ceiling that the bill 
proposes to impose. I know that you do not see all 
complaints, but have you any feeling for which 
area of law generates most complaints? 
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Linda Costello Baker: I think that there was a 
breakdown of the statistics in my annual report a 
couple of years ago, although the statistics have 
changed this year. Some 27 per cent of 
complaints have been about the misselling of 
endowments. Remove those from the equation, as 
will probably happen in about 18 months, and 
conveyancing and civil litigation are the two largest 
areas that attract complaints. Typically, civil 
litigation is privately funded. 

Maureen Macmillan: Rather than funded by 
civil legal aid. 

Linda Costelloe Baker: My concern about a 
comment such as that is that the legal profession 
might use the bill to strengthen its position on civil 
legal aid because it is deeply unhappy about the 
fee rates. That is understandable because lawyers 
are only human. However, if the complaints 
system simply provided a more user-friendly, 
lower-cost alternative to a court action, the 
practitioner would have to pay the £20,000 
through a negligence action if it were found that 
they had provided a negligent service and caused 
loss. What does that mean? It almost confirms that 
the current system prevents people from taking 
court action. 

Maureen Macmillan: Thank you; that is helpful. 

Jackie Baillie (Dumbarton) (Lab): I turn to the 
process of handling conduct complaints. Is it 
possible to look at how a complaint has been 
handled without necessarily looking at the 
substance of the complaint? 

Linda Costelloe Baker: I have done that 
reasonably successfully for the past six years. 
Seriously, though, the answer is no, of course not. 
One of my other concerns about the bill as drafted 
is that the sections that give the commission the 
power to look at the handling of a conduct 
complaint do not appear to give the power to 
obtain documents from practitioners, although I 
could be wrong about that. The power to access 
documents was one that I used effectively as 
ombudsman, particularly when the Law Society 
investigated a complaint and did not obtain the 
solicitor’s file. The society tends to do that in cases 
of third-party complaints because it does not want 
to ask. However, I used my power to get files and 
found it enormously useful. 

More generally, the ombudsman’s functions fall 
into two parts, the first of which is to look at the 
administrative handling of a complaint, which is 
very practical. The other is to look at whether the 
complaint was investigated adequately. In that 
case, it is necessary to consider the substance of 
the original complaint and to examine all the 
evidence, to see whether the evidence was taken 
into account and whether the decision was 
supported by adequate reasons. One must be 

careful as an ombudsman not to say that a 
decision was right or wrong, as that would be to 
act as a forum for appeal. However, one can say 
that a decision was not reasonable, because it 
was not supported by adequate reasons or 
because it flew in the face of the evidence. 

Jackie Baillie: Would you like the process to be 
formalised? You are saying quite clearly that, 
although you report on the handling of a 
complaint, you also examine its substance. Would 
you like an explicit power to be given to the 
commissioner to enable them to do that in respect 
of the decision of the professional body? 

Linda Costelloe Baker: It might be helpful, in 
case there were problems. The Law Society and 
the Faculty of Advocates know that we work in that 
way and that I sailed very close to the wind 
sometimes—probably too close. An explicit 
statement to the effect that handling of a complaint 
refers to administrative handling and the adequacy 
of the investigation, which includes whether 
evidence was obtained and how that evidence 
was addressed, would be useful. 

Jackie Baillie: I have noted your point about the 
power to get documents. 

As the ombudsman, you had the power to bring 
a prosecution before the Scottish Solicitors 
Discipline Tribunal, but the new commission will 
not have that power. Is it important that it should? I 
understand that no prosecutions were taken 
forward by the ombudsman using the power. 

Linda Costelloe Baker: That is right. From 
1991, when the first ombudsman took up their 
post, there have been no prosecutions using the 
power. Strictly speaking, it is not a power to bring 
a prosecution. The ombudsman can refer a 
case—they do not prosecute. The tribunal 
instructs a solicitor to prosecute. 

There are two sets of circumstances in which I 
would have used the power. I have been careful to 
check constantly to see whether it was needed. I 
was fairly close to using it at times and was 
extremely close to using it a week before I stepped 
down, which was slightly ironic. The two sets of 
circumstances are interesting. First, if the Law 
Society refused to accept a recommendation to 
reinvestigate or to investigate further a serious 
complaint about professional misconduct, I knew 
and stated in my policies that I would refer the 
case to the tribunal. I suppose that the same 
applies to the Faculty of Advocates, although to a 
lesser extent. The Law Society never refused to 
accept such a recommendation. It came closest to 
doing so in one very recent case. However, after I 
left I learned that the Law Society had accepted 
the recommendation, although it was a bit touch 
and go. That set of circumstances would not apply 
under the bill, because instead of being able to 
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make a recommendation, the commission has a 
binding power. 

The second set of circumstances relates to the 
ombudsman’s power to require practitioners to 
provide documents. In my stated policies, I 
indicated that if a firm of solicitors or a solicitor 
refused to provide me with documents, I would not 
make a complaint to the Law Society but would go 
straight to the tribunal. On two occasions, I did not 
get the documents that I required until I had a sent 
a third letter. In the letters, I set out what my 
powers were. The second letter said that if the 
documents were not provided, I might think that 
that might amount to professional misconduct. You 
will notice all the caveats in that sentence. In the 
third letter, I reminded the firm or solicitor that if I 
thought that it might amount to misconduct, I had 
the power to refer the case to the tribunal. That 
always worked, so I never had to refer a case. 
Under the bill, it will not be necessary, because 
there are alternatives. The commission’s powers 
are different from those of the ombudsman when 
someone refuses to provide documents. 

There is an important gap in respect of 
documents. People who instruct solicitors are 
entitled to have their advice kept confidential. The 
Law Society says that if a client complains about 
their solicitor, they give up the right of 
confidentiality. That is an important point, given 
legal professional privilege. I cannot see anything 
in the bill that makes that explicit. It might be 
something that the commission would have to say 
in its information leaflets. However, it is quite 
important that a complainant formally gives up the 
right to confidentiality. Without that, the solicitor 
could quite reasonably say that, under the code of 
conduct, they have a duty not to disclose anything. 

Jackie Baillie: I think that someone else will 
explore that issue with you in more detail. 

The Convener: That person is Maureen 
Macmillan, who gave notice of a question that she 
wanted to ask. 

Maureen Macmillan: Yes, but I had not 
expected to be able to ask it quite yet. That is the 
way it goes, though. 

There is a statutory power to require the lawyer 
to provide documents, the duty of confidentiality 
notwithstanding. 

Linda Costelloe Baker: Yes, the duty of 
confidentiality notwithstanding. 

Maureen Macmillan: We have discussed the 
fact that the commission will not be given a similar 
power.

You said that you had had no problems 
obtaining files. However, you confirmed that you 
will observe the solicitor’s duty of confidentiality. 
How do you feel that confidentiality should be 

dealt with in the bill and in third-party complaints to 
the commission? 

Linda Costelloe Baker: I think that third-party 
complaints are rather missing from the bill. My 
submission to the committee highlights particular 
case studies in annual reports. The one on page 
32 of this year’s report is particularly useful 
because the complaint was upheld and the 
complainant was caused quite significant loss, 
inconvenience and distress with no possible 
redress. 

Right from the start, I was unhappy about the 
way in which the Law Society was handling third-
party complaints. Under the adversarial process, 
when it received a letter of complaint, it would 
simply pop it in the post to the opposition solicitor 
without the complainant necessarily knowing that 
that would happen, even though they might have 
disclosed information that they did not want the 
opposition to know. An early recommendation of 
mine, which was acted on about six years ago, 
was that that be put right.  

With my encouragement—although it has taken 
a long time—the Law Society has come up with an 
entirely separate complaints process for third-party 
complaints so that there is no cross-copying of 
information but the Law Society can still do the job 
that it is supposed to do, which is to ensure that 
practice has been adequate and appropriate. Now, 
the complaint goes to the Law Society and the 
practitioner is notified but the information from the 
practitioner is not routinely sent back to the 
complainant. The complainant does not get the 
report; they simply get the outcome. 

I am only just beginning to see how that process 
is working, which shows that it has taken almost 
six years to get the process up and running. I felt, 
quite reasonably, that the opposing solicitor would 
be reluctant about providing their file to the Law 
Society without any guarantees about what 
information would be disclosed. I used to deal with 
the situation by saying in my opinion that I wrote to 
the practitioner on such-and-such a date and 
required sight of their client file, which was 
provided willingly on such-and-such a date and 
that it appeared to be a full record of the business. 
In the couple of cases in which there was 
information on the file that was relevant to a 
recommendation that I was making to the Law 
Society, I wrote a separate letter to the Law 
Society, recommending that it procure the 
solicitor’s file and drawing its attention to a letter 
with such-and-such a date. However, in the case 
that I am thinking of in that regard, the Law 
Society still refused to get the file. 

The issue must be treated with a degree of 
caution. On the other hand, for the regulator to do 
its job properly, it needs to consider the issue of 
third-party complaints. The case that I have 
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highlighted in this year’s annual report is about a 
solicitor knowingly misleading a court about his 
client’s assets. Of course, his client is not going to 
complain to the Law Society about that because 
that client benefited from the act. However, it was 
a serious breach of the code of conduct—
knowingly misleading a court is about as bad as it 
gets—and the other side of the transaction notified 
the Law Society that there was a problem. The 
Law Society initially refused to investigate—it does 
that quite a lot—and the complaint came to me. I 
recommended that it be investigated, which it was, 
and the complaint was upheld.  

For me, the bill misses an important part of a 
regulator’s oversight in not covering third-party 
complaints adequately. 

Maureen Macmillan: So you would want the 
commission to have the same sort of priorities as 
you have just described that you used or that you 
have been building up over the past six years. 

15:00
Linda Costelloe Baker: Yes. The process 

needs to be different. Of course, the commission 
has the power to design and invent its processes, 
but it might be helpful if the bill made it clearer that 
that would apply specifically and that the 
commission perhaps had a duty to protect the 
client’s confidentiality if the complaint was made 
by a third party. 

The Convener: People have different views on 
whether it is fair that a practitioner must pay the 
complaints levy when, after a complaint has been 
investigated, they are found to be clear. What is 
your opinion on that? 

Linda Costelloe Baker: On whether the legal 
practitioner must pay the levy? 

The Convener: Yes. Should they pay if they 
end up being cleared? 

Linda Costelloe Baker: Supermarkets do. 

The Convener: Will you expand on that? 

Linda Costelloe Baker: Any commercial 
business regards the cost of complaint handling as 
part of the business. They are much more relaxed 
about it. I did quite a bit of research on this some 
years ago and there are particular reasons why 
legal practitioners find complaints particularly 
difficult to deal with. A practitioner provides the 
service personally, so a complaint feels like a 
personal attack. Most organisations just absorb 
the cost of complaint handling and whether a 
complaint is upheld does not really matter to 
them—it is all useful feedback. 

The Convener: That is in the generality of 
complaint handling, but what about a specific case 
in which an individual is charged a fee that is 

separate to a general levy, because a complaint 
has been raised against them? 

Linda Costelloe Baker: I can understand the 
concern about paying a complaint-handling fee if 
the complaint is not upheld. I take some 
responsibility for that, because the original 
proposal was that only upheld complaints would 
attract the fee. That is very dangerous. We talked 
about governance and accountability in the 
Finance Committee this morning. If the 
commission was running out of money it could up 
its hit rate because it would get more money that 
way. That is a real danger area. I am very familiar 
with the work of the Financial Ombudsman 
Service. The process works for it, so I do not see 
why it cannot work for the legal profession. 

The Convener: Is there any risk of the process 
becoming a blackmailer’s charter? 

Linda Costelloe Baker: I would not have 
thought so. There has to be a specific exemption. 
The commission has the right to amend the levy 
rather than the fee. Third-party complaints are 
different. A third-party complaint should not have a 
case-handling fee, because that is the area in 
which it is possible to do mischief. The Financial 
Ombudsman Service learned from experience. It 
used to charge everyone but, because the small, 
independent financial advisers were concerned 
that that was impacting unfairly on them, the first 
two complaints are now free. 

I have said in all my submissions that the costs 
of complaint handling fall unevenly on the 
profession. The big commercial firms pay a lot of 
practising certificate money but never use the Law 
Society’s complaints system because their clients 
up business and move elsewhere. Commercial 
clients do not make complaints to the Law Society, 
yet the big commercial firms are still paying about 
£400 per practising certificate for the cost of 
complaint handling from which they do not benefit 
directly. 

Jeremy Purvis: You said that if we had a 
polluter-pays principle or if a complaints levy were 
to be paid only if a complaint were upheld, there 
would be a financial incentive to the commission. 
Would there not be the equivalent if part of the 
financing of the commission were to be 
determined by how many complaints it sends to 
mediation? There would be a direct incentive for 
the commission to have a higher threshold for 
vexatious or frivolous complaints, because it could 
simply refer a complaint against a solicitor to 
mediation and get the complaints levy for it. The 
commission would not have to investigate, so 
there would be a direct financial incentive on it to 
have a higher threshold for vexatious or frivolous 
complaints. 

Linda Costelloe Baker: I dislike the term 
“vexatious and frivolous”; it makes me very 
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uncomfortable. I do not use the term in my office 
and I have fought very hard to stop it ever being 
used there. Every complaint should be considered 
on its merits; if the complaint is not very important, 
a proportionate amount of time should be spent on 
it in response. A complaint should not be ruled out 
because it is considered to be vexatious and 
frivolous.

I am sorry; that does not answer your question. 

Jeremy Purvis: It does in a way, because it 
means there would be a financial incentive to refer 
everything to mediation. 

Linda Costelloe Baker: But as complaints are 
best resolved at source and by agreement, that 
might not be such a bad idea. It has been a 
problem in the past. 

Jeremy Purvis: I do not disagree with that as a 
course of action. My question was about whether 
there should be a levy on that act, and whether 
there is an incentive. You stated that you are 
uncomfortable with the proposal for a levy whether 
or not a complaint is upheld. There are other 
proposed mechanisms for a flat levy for 
everything. We have heard proposals for having 
two free hits a year. Scotland Against Crooked 
Lawyers said that anyone who makes a vexatious 
complaint should have to pay. I am just testing to 
see what you think would be the right method. 

Linda Costelloe Baker: If the fee is a case-
handling fee, it is right that it should be charged if 
the commission has work to do. In my new job, the 
fee that is charged for a visa is for the handling of 
the application; it is not dependent on whether the 
applicant gets the visa. 

Jeremy Purvis: What if the complaint is more 
complex? 

Linda Costelloe Baker: The burden would be 
evened out across the profession. I do not think 
that the complexity of a case should be related to 
the amount of fee that is charged. For example, 
conveyancing tends to be fairly low cost these 
days, but a case could end up being very 
complicated. 

Everyone has different ideas, which shows that 
the problem is not easy to resolve. I keep coming 
back to the fact that the Financial Ombudsman 
Service has worked successfully with that system 
for several years now. That is why I commend it. It 
is no bad idea to learn from other people’s 
experience. 

Bill Butler: Several suggestions have been 
made to the committee that the new commission 
will not be sufficiently independent of Government. 
Aspects of the proposals that have raised 
particular concerns include the lack of a minimum 
term of appointment for members, the Scottish 
ministers having the power to appoint and remove 

members, and ministers having the power to direct 
the commission in the exercise of its functions. 
How do those aspects compare to the current 
arrangements for the legal services ombudsman? 

Linda Costelloe Baker: I talked about that quite 
a bit this morning at the Finance Committee. 

Most public appointments these days have a 
term of office. After Nolan, those terms were 
relatively short, at three years. With the benefit of 
experience, that was found to be too rapid a 
turnover. My appointment as ombudsman was for 
three years and renewable for three years. Three 
years is a relatively short time and if someone did 
leave after the first three years, it would be quite 
expensive to recruit someone else. More recent 
appointments have been for five years. If my 
memory serves, appointments to the Parole Board 
for Scotland—of which I am a former member—
are for seven years because of the quasi-judicial 
nature of the board members when they are sitting 
on tribunals. Those posts are for seven years, but 
they are also not reappointable. 

If there is to be a set period for appointments, 
five years seems reasonable. 

Bill Butler: Should there be a set period? 

Linda Costelloe Baker: Yes, it is helpful. 

Bill Butler: Do you have any concerns about 
the Scottish ministers having powers to appoint 
and remove members? 

Linda Costelloe Baker: Not if that is subject to 
oversight by the commissioner for public 
appointments. 

Bill Butler: What about the ministers’ power to 
direct the new commission in the exercise of its 
functions? 

Linda Costelloe Baker: That worries me. 

Bill Butler: Why? 

Linda Costelloe Baker: The provision is a very 
brief little note that does not restrict ministers at 
all. It concerns me because the power might be 
too broadly cast. 

Bill Butler: So, how would you narrow it? How 
might your concerns be allayed? 

Linda Costelloe Baker: I assume that some of 
the findings of your colleagues on the Finance 
Committee might be of benefit. That committee is 
examining governance arrangements for 
independent bodies and how to balance 
accountability and independence, which is not an 
easy thing to do. I also commend to you the 
criteria for membership of the British and Irish 
Ombudsman Association. The BIOA has provided 
a written submission to the committee. If the new 
commission meets the criteria for membership of 
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the BIOA, that is almost an independent seal of 
approval of its independence. There are a number 
of tensions between the commission’s being 
publicly accountable—which a public body should 
be—and its being independent and free to 
establish its own rules and practices. 

Bill Butler: Is the new commission likely to be 
more or less independent of Government than the 
ombudsman currently is? 

Linda Costelloe Baker: The section that says 
that the appointment of commissioners is subject 
to scrutiny by the relevant commission is 
important. As you may know, when I handed in my 
notice earlier this year, the intention was that the 
appointment of the ombudsman should not come 
under the scrutiny of the public appointments 
commissioner. The intention has changed since 
then, but the original intention was that the 
appointment should not be made under the normal 
appointments procedure. The fact that the minister 
thought that that was possible for the Scottish 
legal services ombudsman concerned me, but I 
am now satisfied that that the ability to scrutinise 
the appointment of commissioners is explicit in the 
bill.

Bill Butler: Does that give you a sufficient 
degree of comfort? 

Linda Costelloe Baker: Yes. As I point out in 
my written submission, if that system is good 
enough for the appointment of the Scottish public 
services ombudsman—it is far more important that 
he or she has the right balance of independence 
and accountability—it is good enough for the 
appointment of the new commissioners. 

Mr Swinney: I want to pursue the issue of the 
independence of the commission and the 
ministers’ power to direct, which the Finance 
Committee is considering. I am concerned that, 
without there being some power of direction for 
ministers or someone else, the commission will be 
able to acquire a bureaucracy and, thereafter, a 
cost that will become punitive on those who are 
required to pay the levy. What is your feeling 
about the need to include in the bill powers of 
strategic financial control over the size of the 
envelope, to keep the commission reasonably 
affordable for those who are required to pay for its 
work? 

Linda Costelloe Baker: I do not think that the 
legal profession would be silent if it felt that it was 
having to pay too much; however, that is a slightly 
different issue. 

I am concerned about the figures. The 
commission will be a far bigger and more 
expensive organisation than I would have 
envisaged. One of my fundamental criticisms of 
the bill is that a lot of necessary research simply 
has not been done. As I told the Justice 1 

Committee, nobody knows how many complaints 
are made about lawyers because nobody has ever 
done any research into that. Solicitors are not 
required to keep a record of complaints and, even 
if they were, nobody would go around checking 
those records. The size of the business is, 
therefore, absolutely unknown. It could have been 
known, however, if independent research had 
been carried out to show the level of 
dissatisfaction. 

Last July, the Law Society passed a practice 
rule that states that solicitors now have to respond 
to complaints. In the past, they did not have to do 
that. I do not think that any research has been 
carried out into the impact that that will have. My 
instinct is that that might reduce the number of 
complaints that are made upwards. At the 
moment, there is an attitude—especially among 
smaller solicitor firms, two-partner firms and sole 
practitioners—that part of a solicitor’s practising 
certificate fee pays the Law Society to handle 
complaints for them. Therefore, if they receive a 
complaint, their attitude is, “Don’t complain to me; 
go straight to the Law Society.” They feel that they 
have paid the Law Society to deal with complaints. 
However, in the absence of any good research, 
nobody knows what will happen. 

Mr Swinney: But your gut feeling is that the 
commission as described in the financial 
memorandum to the bill is perhaps a larger entity 
than you would have envisaged. 

15:15
Linda Costelloe Baker: If you had asked me 

six months ago what size I thought it would be, I 
would not have said as big as this. The 
commission membership is absolutely right, but 
the size of the organisation to do the business is 
certainly bigger than I would have thought 
necessary. 

As we heard this morning, Parliament now has 
experience of setting up new bodies and then 
realising that there are consequences. Parliament 
is learning from its experiences and wants to get 
this right. I commend the efforts to ensure that the 
commission is adequately funded and resourced, 
and is independent but accountable. 

Bill Butler: The bill does not include an external 
right to appeal commission decisions. Should it? 

Linda Costelloe Baker: Had it been modelled 
more closely on the Financial Services Authority 
and Financial Ombudsman Service model, it 
would have been all right. One of the committee’s 
other witnesses has said that it appears that bits 
have been taken from that model, but not the 
whole thing. It will not make things better if there is 
a formal route of appeal for solicitors that goes 
outwith the commission, because that will put 
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them back on home territory and into the court 
system. 

Bill Butler: So you are content. 

Linda Costelloe Baker: I cannot say whether 
the measures are compliant with human rights 
legislation because I am not a lawyer. 

Bill Butler: I am not asking you that; I am just 
asking whether you are content in general. 

Linda Costelloe Baker: The FOS model has an 
adequate internal appeals mechanism with an 
ombudsman, which is the model I commended. 
However, in the bill the ombudsman has become a 
chief executive. My ombudsman grapevine tells 
me that the Department for Constitutional Affairs is 
having an ombudsman rather than a chief 
executive; I think that the department’s mind has 
changed. Far be it from me to say that Scotland 
should copy England and Wales, but— 

Bill Butler: Just go ahead and do it. 

Linda Costelloe Baker: Well, I am a bit careful, 
being English. However, I think that having an 
ombudsman rather than a chief executive—with all 
the protections that an ombudsman has—would 
prevent some of the problems that have arisen. 
The FOS model has been tested by some very 
powerful and well-funded organisations. I would 
commend that model as one that could be learned 
from.

Jeremy Purvis: You may have seen the 
evidence that the committee has had about 
concerns that certain types of practice—for 
example, practices carrying out legal aid, or rural 
practices—may choose, either because of the 
compensation that we have talked about, or 
because of the different complaints mechanism, 
not to practise. Based on your experience of 
different types of complaints and different types of 
practice, do you feel that those concerns are 
justified?

Linda Costelloe Baker: No, I do not think so. 
However, as I have said before, the legal 
profession has a parallel agenda concerning the 
underfunding of civil legal aid. Perhaps the 
profession is using the bill to make points about 
that.

If through poor service—and let us leave out the 
N-word—a solicitor has caused somebody a loss 
of £20,000, that loss will be met through a legal 
claim or through redress under this bill. If it is not 
met through a legal claim, that will be because 
people were frightened of that. The route taken will 
not make any difference to the cost on the firm. 
Somebody has to pay somehow. 

A complaints system should not be seen in 
isolation. There is assessment against regulation, 
but a complaints system should not be a burden. It 

should be a system whereby practitioners learn 
from experience and use their experience of 
complaints to improve their service. It bothers me 
that the legal profession regards a complaints 
system as a rather unnecessary imposed burden, 
rather than regarding it—as most commercial 
organisations would—as a cost-effective method 
of getting consumer feedback to improve their 
service. That attitude has to change for this bill to 
work. 

The Convener: I thank Ms Costelloe Baker for 
her full responses to our numerous questions. 
Thank you for making yourself available to the 
committee and for sending in your written 
evidence. 

15:20
Meeting suspended. 

15:28
On resuming— 

The Convener: I reconvene the meeting and 
welcome Alistair Cockburn, chairman; Mark Irvine, 
lay member; and Judith Lea, a clerk, from the 
Scottish Solicitors Discipline Tribunal. 

Under the proposals in the bill, you will lose your 
appellate function in relation to service complaints 
because there is no external right of appeal 
against decisions of the new commission. Should 
there be an external right of appeal against 
decisions on service complaints? If so, is the 
Scottish Solicitors Discipline Tribunal the correct 
forum for considering such appeals or would, say, 
the local sheriff court be preferable? 

Alistair Cockburn (Scottish Solicitors 
Discipline Tribunal): A court would be preferable. 
It seems to me that there would be no purpose in 
referring appeals from the commission to the 
Scottish Solicitors Discipline Tribunal because, in 
effect, we sit as an appellate court. Appeals would 
have to be referred to an external court. Providing 
a right of appeal to the court might alleviate any 
suggestion that there was a failure to meet human 
rights standards. 

For the record, my name is spelled “Cockburn” 
and Miss Lea’s name is spelled “Lea”, rather than 
as they appear before you. 

The Convener: Thank you. No doubt the 
clerking team will note that. 

Will you expand on your views on an external 
right of appeal? The matter has come up in other 
evidence. 

Alistair Cockburn: Do you mean in relation to 
inadequate professional service or in relation to 
misconduct? 
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The Convener: Both, if you have views on 
them.

15:30
Alistair Cockburn: It is arrogant to say that one 

never gets things wrong. One should always be 
willing to have one’s decisions tested by an 
external source. If the appeal is not upheld, that 
gives encouragement that what one is doing is 
correct. If the appeal is upheld, it provides a 
benchmark from which to correct things. It is 
wholly fallacious for anyone to assert that they can 
never get something wrong. 

Maureen Macmillan: We heard from the former 
ombudsman that the Scottish Solicitors Discipline 
Tribunal is the guardian of the criteria for deciding 
what is and is not professional misconduct, but 
she thinks that professional misconduct is an 
outdated concept. Do you agree? 

Alistair Cockburn: I cannot think of anything 
more important than for the members of a 
profession or society to determine the conduct 
rules for continued membership. I do not believe 
that anyone who is not a member of a club, 
association or society has an absolute right to 
impose on it empirical standards that have not 
been agreed by the members. The tribunal places 
great store by the lay members’ views on these 
matters and they have influence, but ultimately the 
profession has to set its own standards. 
Otherwise, it becomes an oxymoron. One will not 
be dealing with professional misconduct if it is not 
the profession that sets the standard. It might be 
something else, but it will not be professional 
misconduct. 

Maureen Macmillan: That is possibly what the 
former ombudsman was thinking about—that there 
should be something more objective than 
subjective about what is required from solicitors. 
She used other terminology such as “adequate 
professional practice” and “fitness to practise” as 
the criteria. Is there any difference between those 
terms and “professional misconduct”? 

Alistair Cockburn: There is a great danger in 
just changing the labels. As I see it, there is a 
distinction to be drawn between inadequate 
professional service and misconduct. IPS is 
concerned with individual performance standards. 
Misconduct has overtones of competence and 
morality as determined by the profession. The two 
things are entirely separate. 

Maureen Macmillan: One of the issues that 
arose in the consultation was whether the Law 
Society should be able to make a finding of 
professional misconduct. Under the bill, only the 
tribunal can make such a finding. Is it appropriate 
for the tribunal to retain exclusive jurisdiction to do 
that?

Alistair Cockburn: There is no point in two 
institutions having the same right to determine the 
matter in the first instance. If the Law Society 
determines misconduct, that is more likely to be 
subject to criticism. At present, cases are referred 
to the tribunal, which maintains independence 
from the Law Society. 

There has been discussion about what happens 
at the lower end of the scale and the need for a 
mechanism for the Law Society to show its 
disapproval of conduct rather than simply saying 
that there will be no prosecution. That is why we 
have had findings of unprofessional conduct in the 
past, but they have not been associated with any 
penalty. They were just a mark of disfavour. 

Maureen Macmillan: Are you happy with the 
distinction between unprofessional conduct and 
professional misconduct? It is difficult for the 
layperson to know which is which. 

Alistair Cockburn: There are too many labels. 
If there has been an inadequate professional 
service in an individual case, that means that the 
service was not to an acceptable standard. By 
definition, the person did not deal with the case 
professionally. 

Mark Irvine (Scottish Solicitors Discipline 
Tribunal): I do not think that there is any 
misunderstanding within the tribunal when it deals 
with individual cases, whether the members are 
lawyer members or lay members. It is always 
pretty clear whether a case falls into the category 
of misconduct. Whether we describe it as 
professional misconduct or misconduct is relatively 
unimportant. What matters is whether the alleged 
offence is serious, whether it was repeated, what 
the facts and circumstances of the case are, and 
how they are tested by the evidence. That is what 
it comes down to, and the tribunal debate gives 
lawyers and lay members the same individual 
voice, with no one having preference over anyone 
else.

Mr Swinney: Mr Cockburn, could you tell us 
what elements of professional misconduct—or 
whatever we call it—you believe must be 
determined by the profession? 

Alistair Cockburn: When dealing with 
conveyancing, there is a practice whereby the firm 
issues a cheque in settlement of the purchase 
price; the client tenders that and receives the 
deeds in exchange. What would the commission 
say if the solicitor was facing a situation in which 
the client cheque bounced? Is the solicitor entitled 
to cancel his own cheque? It is a matter of 
practicality how the profession operates. There is 
a recorded decision on that very point, but there 
are aspects of the conduct of business between 
solicitor and solicitor as to whether things are 
acceptable or not. 
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Mr Swinney: I am trying to help the definitional 
process and I want to understand exactly what you 
believe the profession must remain in a position to 
determine. Can you explain what those things 
are?

Alistair Cockburn: Professional misconduct is 
self-defining. It is to do with the conduct of the 
individual solicitor in his day-to-day life, dealing 
with clients, with other members of the profession 
and with people outside the profession. You 
cannot define it any more than that, and that is the 
problem with trying to include a wordy definition 
that could be applied by the commission. 
Misconduct is a living thing. What was not 
misconduct yesterday could become misconduct 
today because the profession views it as such. Or 
something that was misconduct yesterday may no 
longer be considered misconduct today simply 
because that is the way the profession has been 
forced to change. If you try to establish a wordy 
definition of misconduct, I am afraid that you will 
fail.

Mr Swinney: You are misinterpreting what I am 
trying to do. I do not want to make a wordy 
definition. I simply want to understand what parts 
of the profession you believe it must retain control 
of for its independence to be assured. 

Alistair Cockburn: I cannot say any more than 
that it is to do with the regulation of a solicitor’s 
day-to-day working life and his relationships with 
those outside his firm, whether they be clients, 
solicitors or otherwise.  

Mark Irvine: I will have a go at answering that. I 
do not think that it is so much about defining and 
detailing what misconduct is, as about the conduct 
of the profession. It is the other way round. Until 
last year, I sat on the General Teaching Council 
for Scotland. The council has a disciplinary and 
regulatory function, but it would also from time to 
time set out the rules of conduct that were 
expected of teachers. It is not for the tribunal to 
define those issues; that is done by the wider 
profession. The definitions do not come about 
through the tribunal, but the profession itself sets 
the rules of conduct, which are influenced, to 
some extent, by changing times. What was 
practised 20 years ago might not be practised 
now, but there are things that always run through 
the conduct expected of professionals. For 
example, dishonesty is always dishonesty—it was 
20 years ago and it would be now—but there are 
issues to do with how we deal with cases that 
change over time, because of technology and for 
many other reasons.  

Mr Swinney: If it is the tribunal that is 
determining, against certain tests, whether a 
solicitor is prosecuted, surely the tribunal must 
understand what constitutes professional 
misconduct in a definitive fashion. I am trying to 

understand how the tribunal can form judgments if 
it does not have a prescriptive judgment or set of 
criteria for what constitutes professional 
misconduct.  

Alistair Cockburn: It is an amorphous thing. If 
you try to catch hold of what misconduct is, I am 
afraid that you will fail. It is just the impression of 
the profession in relation to any individual conduct 
or relationship with some other external person. 
That is all that it is. 

Mr Swinney: Are there black-and-white cases 
that can be categorised either as professional 
misconduct or as inadequate professional service, 
or are there grey areas that involve both 
categories? 

Alistair Cockburn: There can certainly be 
inadequate professional service that comes 
nowhere near being professional misconduct. 

Mr Swinney: Are there hybrid cases, too? 

Alistair Cockburn: Yes. There are cases of 
misconduct in which there has automatically been 
inadequate professional service. 

Mr Swinney: The former Scottish legal services 
ombudsman said in her submission to the 
committee that the bill would be strengthened if a 
conduct complaint were defined as 
“anything that is not related to professional services 
provided by a practitioner”. 

Is that a helpful distinction? 

Alistair Cockburn: As I said, if we try to define 
misconduct we will fail. The current test for 
misconduct is that there must be serious and 
reprehensible conduct that would not be the action 
of a competent and reputable solicitor. The Sharp 
approach is the closest we come to having a test. 

Mr Swinney: If it is impossible to define 
professional misconduct, how on earth can the bill 
make a distinction between misconduct and 
inadequate professional service and provide that 
one category of complaint should be dealt with by 
the profession? 

Alistair Cockburn: As I said, there is 
inadequate professional service if a solicitor has 
failed in some way to achieve a standard in an 
individual case. The solicitor’s conduct might not 
be an issue at all. 

The Convener: No member of the committee is 
a lawyer so, for the sake of clarity, and to follow up 
Mr Swinney’s questions, will you tell us whether 
you rely heavily on previous cases and decisions 
or whether the professional and lay members of 
the tribunal can be flexible in taking a view on the 
ethics of cases? 

Alistair Cockburn: No tribunal is bound by a 
decision of an earlier tribunal, because there is no 
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tiered appellate system. Decisions are circulated, 
so members are aware of decisions that are 
promulgated during their period of service. 
However, we do not discuss precedent on an 
individual basis; each individually constituted 
tribunal simply considers the evidence and takes a 
view. 

Repeated instances of particular conduct, such 
as failure to respond to correspondence from the 
professional body, almost inevitably lead to a 
finding of misconduct. There might be instances in 
which we are not satisfied that a notice was 
served or we are not satisfied that there was 
sufficient communication between the Law Society 
and the solicitor, but we do not get bogged down 
in dealing with precedent. 

The Convener: That is helpful and clear. 
Bill Butler: The situation is not very clear to me. 
Mr Cockburn, you said that professional 

misconduct is an amorphous concept that is 
difficult to get hold of. I think that you said that the 
tribunal forms an impression of what has 
happened. There is an impressionistic element to 
any professional judgment—teachers make 
judgments not just on the basis of criteria but by 
forming an impression. Perhaps you can help me 
out. You said that the tribunal is not bound by 
precedent, but that repeated instances can help it 
to come to a conclusion. Am I nearing the mark if I 
say that the tribunal takes an impressionistic 
approach and considers repeated instances but is 
not bound by set criteria? 

Alistair Cockburn: The tribunal is not bound by 
set criteria. However, if a tribunal said that there 
had been no misconduct in a case in which a 
solicitor had failed to provide a file or an 
explanation that the Law Society had properly 
demanded, the society would almost automatically 
appeal against that decision. The tribunal is 
aware— 

Bill Butler: So criteria on which you reflect or 
repeated instances from the past allow you almost 
automatically to say, “Yes, that is misconduct.” 

15:45
Alistair Cockburn: I have given an example. 

Bill Butler: Would you say that it is misconduct? 

Alistair Cockburn: In that example it would be 
easy to determine whether professional 
misconduct took place, but many other cases are 
not easy to decide. 

Bill Butler: Have a go. You have given me an 
easy example that the committee can digest. Will 
you give us other instances to digest? 

Alistair Cockburn: If an incorrect planning 
certificate was issued in relation to a conveyancing 

transaction, whether the solicitor knew that it was 
the wrong certificate would have to be determined. 
If it was issued accidentally, the question would be 
whether the solicitor had an overall duty not to fail 
and to apply the correct certificate to the case. 

Bill Butler: In that instance, you would decide 
whether the behaviour was professional 
misconduct on the basis of the circumstances. 

Alistair Cockburn: That is correct. 

Mr Swinney: That sounded like an example of 
inadequate professional service—it is similar to 
providing the wrong file. Professional misconduct 
strikes me as lying to a client, for example. 

Alistair Cockburn: What if it were determined 
that the solicitor knew that it was the wrong 
certificate?

Mr Swinney: If a solicitor deliberately picked out 
the wrong form and misled a client into signing it, 
that would be dishonesty rather than an 
administrative error. However, a solicitor might 
genuinely take out the wrong file and give a client 
form B1 instead of B2. They might realise that 
after the event and think, “Oh my goodness, what 
am I going to do?” and they could phone the client 
to sort that out. That might end up as inadequate 
professional service. We are trying to get a feel for 
what falls into which camp. 

Judith Lea (Scottish Solicitors Discipline 
Tribunal): The tribunal has a useful searchable 
website that contains all its decisions. Tribunal 
members use it quite a lot, as does the Law 
Society in deciding when to prosecute cases. That 
information has come online in the past few 
years—all tribunal decisions since 1995 are on the 
website. 

The Convener: I am inclined to move on, 
because I feel that the subject will arise again in 
other members’ questions. 

Jeremy Purvis: Why would you like section 16 
to be amended so that the commission has the 
power to take a complaint to the tribunal or to 
recommend that the Law Society should do so? 
Your submission says that a gap will exist, but in 
what circumstances will it exist? 

Alistair Cockburn: Concerns might arise if a 
matter were referred to the society but the society 
said that it was not in favour of prosecution. For 
openness and accountability, it would be proper 
for that to go back to the commission, which ought 
to consider whether it wanted to take a case 
before the tribunal. 

Jeremy Purvis: You think that the commission 
should have the power to take a case before the 
tribunal only if it believes that a complaint has not 
been investigated properly. 
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Alistair Cockburn: The alternative is to cut the 
Law Society out of the process altogether and to 
make the commission the investigating authority 
that takes its own decision. If we want the society 
to be connected with the prosecution process, as 
a first step we need to refer cases to it for 
decisions. If its decision is negative, the case can 
go back to the commission, which can review the 
society’s reasoning and decide whether to 
prosecute. 

Jeremy Purvis: You might be able to help me 
out with a section of the bill. Section 16(2)(d) says 
that the commission can make a report that 
recommends 
“that the relevant professional organisation consider 
exercising its powers in relation to the practitioner 
concerned”.

Could the commission say in its report that the 
Law Society should refer a case to the tribunal? 

Alistair Cockburn: I am not sure that that would 
be interpreted as a requirement on the body to 
reconsider its decision. I understand that section 
to refer to the power under which the commission 
refers a case to the society in the first instance 
and says, “We think there’s something here. Will 
you take a view on it?” 

Jeremy Purvis: Okay. Let us move on to 
section 36. In your written submission, you state: 

“There are concerns with regard to unsatisfactory 
professional conduct being committed by a firm.” 

You are talking about occasions on which a 
complaint has been upheld or a direction has been 
given, and you state specifically that the 21-day 
time period could be extended. In what 
circumstances would that be appropriate? 

Alistair Cockburn: Experience dictates that 
there are occasions on which one would welcome 
a power to extend the time limit. An injustice can 
be occasioned on an individual basis if that power 
does not exist. When the power might be 
exercised would be a matter of discretion. 

Jeremy Purvis: Under the bill, you will acquire a 
new power to hear appeals relating to 
unsatisfactory professional conduct. Are you 
satisfied with the definition of that new concept? 

Alistair Cockburn: I do not think that I properly 
understand what it means. It seems to me that 
inadequate professional service equates to 
unsatisfactory professional conduct. 

Jeremy Purvis: So it comes back to what you 
said in response to Mr Swinney’s questions: you 
do not see a distinction between the two. Is that 
correct? 

Alistair Cockburn: If an individual solicitor is 
guilty of inadequate professional service, that 
means that he has not met the professional 

standard in an individual case, which therefore is 
unsatisfactory. 

Jeremy Purvis: So, with regard to that element, 
should you have the power to consider all 
complaints? 

Alistair Cockburn: You will appreciate the fact 
that I am here on behalf of the tribunal. 

Jeremy Purvis: Absolutely. 

Alistair Cockburn: The tribunal does not have 
full committee meetings on a monthly basis; we 
meet once a year as a group. It is therefore 
difficult for me to advance a tribunal view rather 
than my own view of the matter. My personal view 
is that the tribunal would be happy merely to keep 
conduct matters. Appeals on IPS are quite a 
burden to the tribunal and they have occasioned a 
vast increase in its work. The tribunal would be 
happy for the commission to keep such cases and, 
if there were appeals, to take them right to court. I 
do not know whether the courts would want that to 
happen, however, as there might be quite a 
volume of appeals. 

Jeremy Purvis: Forgive me for being slightly 
confused, but in previous answers the point was 
made that in many cases it is nigh on impossible 
to distinguish between inadequate professional 
service and misconduct. You have just said that, if 
a complaint were made about inadequate 
professional service—which, as defined in the bill, 
would include a degree of negligence—you would 
be happy for it to go to the commission and that, if 
there were an appeal, it should go to the courts 
rather than, as in the bill, to the commission’s own 
complaints committee. However, if the complaint 
were about conduct, you would be the appropriate 
mechanism for an appeal. 

Alistair Cockburn: We are not so much a 
mechanism for appeal; we sit as a court of first 
instance, with the right of appeal on misconduct 
matters being to the courts. 

Mark Irvine: The vast majority of cases that 
come before the tribunal are conduct cases, and 
the tribunal does not sit beyond the meetings that 
it has to consider one or more cases. It does not 
consider wider policy matters or how the tribunal 
operates, other than at its annual meetings. The 
vast bulk of the work of the tribunal is done 
through one, two or maybe three cases coming 
before it on a particular day, and in my 
experience—tribunal members do not sit at all the 
hearings—99 per cent of those cases are conduct 
matters. IPS rarely comes before the tribunal. 

Judith Lea: What generally happens in IPS 
appeals is that, when a solicitor who has lodged 
an appeal realises the cost implications and the 
publicity that will ensue if the tribunal makes a 
determination, the solicitor thinks again and 
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withdraws the appeal. Therefore, the tribunal does 
not deal with many appeals, even though it 
receives quite a lot of them. 

Jeremy Purvis: Under the new mechanism 
whereby the commission will deal with IPS cases 
and will have its own appeal mechanism for them, 
should we anticipate a reduction in the tribunal’s 
workload? Although Alistair Cockburn has just 
acknowledged that the majority of the tribunal’s 
cases relate to conduct, will the remaining cases 
go down a different route? 

Alistair Cockburn: I cannot prognosticate what 
is likely to happen with the number of misconduct 
cases. I think that there is now some stability in 
the number of prosecutions that come before the 
tribunal. Over the past three years the number has 
certainly increased, but I think that it has now 
levelled off. 

Jeremy Purvis: I want to move on to consider 
compensation under section 8. This question is 
easy for me to ask, because it is posed in the 
tribunal’s written submission, which states: 

“How is the Commission to know if the Tribunal has 
made an award of compensation in respect of professional 
misconduct in connection with a matter they are now 
dealing with as IPS?” 

What practical difficulties do you foresee regarding 
the ability of the commission to take into account 
compensation that has been awarded by the 
tribunal? Are the difficulties with the bill that have 
been outlined insurmountable? 

Alistair Cockburn: No. The issue is simply a 
matter of communication. 

Jeremy Purvis: What would be the appropriate 
communication mechanism for the relationship 
between the commission and the tribunal? 

Alistair Cockburn: Presumably, the staff of the 
commission would communicate with the clerk of 
the tribunal to inquire whether a prosecution had 
taken place in respect of complaint X and, if so, 
whether a determination had been made that 
involved compensation. 

Jeremy Purvis: In our consideration of a 
different bill, the committee considered the 
relationship between the proposed police 
complaints commissioner and the Scottish public 
services ombudsman. In our discussions on that 
issue, some witnesses recommended that there 
should be a more formal mechanism or protocol. 
Would some such mechanism to clarify the roles 
of the commission and tribunal be practical? 
Perhaps Mr Irvine has a view on that. 

Mark Irvine: I have no particular view as a lay 
member. The matter is probably for the staff of the 
tribunal, such as Judith Lea, who is the clerk. It 
would seem sensible to have a protocol, service 
level agreement or understanding as to how such 

communication should take place, but writing that 
down would not need the Treaty of Versailles. 
Something sensible, short and to the point would 
be preferable. 

Judith Lea: In most cases, the determination of 
inadequate professional service would be made 
first. That is certainly what seems to happen at the 
moment. In connection with professional 
misconduct cases, the Law Society will often 
advise the tribunal whether an IPS determination 
has already been made and whether the 
compensation has been paid. Whether the Law 
Society should advise us or whether there should 
be written communication between me and the 
commission is an issue that I am sure can be 
overcome, but we thought that we should highlight 
the matter to the committee. 

Jeremy Purvis: That is useful. 

The Convener: For the committee’s information, 
how many cases each year is the tribunal 
presented with? 

Judith Lea: Since I have been with the 
tribunal—I am not sure why, but I do not think that 
it is anything to do with me—the number of cases 
has risen each year. Our annual report shows that 
the number of cases that we dealt with last year 
had increased quite a bit on the year before. Last 
year, we met 32 times—compared with 22 times 
the previous year—and we issued 48 decisions, of 
which 27 were findings of professional 
misconduct. In some cases, the tribunal found no 
professional misconduct. 

The Convener: So in its 32 sessions the 
tribunal considered 48 cases. 

Judith Lea: We considered 48 cases for which 
we issued a decision. 

The Convener: How many findings of 
professional misconduct did the tribunal issue? 

Judith Lea: We issued 27 findings of 
professional misconduct. 

The Convener: Were those of a general nature 
or did they deal with specific conduct? Did any of 
them relate to IPS? 

Judith Lea: We have separate figures for IPS 
appeals. We did not deal with any IPS cases as a 
matter of first instance. We dealt with IPS cases 
only in connection with appeals. 

16:00
The Convener: That is helpful. 

Jackie Baillie: Your written evidence expresses 
concern about the tribunal’s new power under 
section 38 to award compensation. Will you place 
your concerns on record? 
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Alistair Cockburn: We are concerned whether 
we have the skills to assess proper levels of 
compensation. Do we apply a court standard? 
What kind of proof of loss will we ask for? Who will 
be responsible for adducing that proof? Several 
clients might be involved in a case of misconduct. 
Do we give the individual client the right to 
produce evidence? If the Law Society fiscal—if 
that is who will prosecute the case—does not 
adduce the evidence, what will happen? As we 
might simply give a complainer whose case is 
before the tribunal another reason to be 
dissatisfied, we need to set out who is responsible 
and what tests will be applied. 

Jackie Baillie: Would not your lay members 
bring the relevant experience to the table? 

Alistair Cockburn: With respect, our lay 
members are probably in less of a position to 
make such evaluations. Given that the powers are 
quite substantial, I imagine that the commission 
will be concerned with awarding compensation for 
that which is properly attributable as a loss. 
Otherwise, the temptation will be to concentrate on 
imposing fines instead of on awarding 
compensation. 

Jackie Baillie: But, despite your concerns about 
a series of practical issues, you accept the general 
principle. 

Alistair Cockburn: That the commission should 
have the power to award some form of 
compensation? 

Jackie Baillie: No. I am talking about the new 
power that will be available to the tribunal. 

Alistair Cockburn: We will be able to accept 
the principle, provided that we receive satisfactory 
guidance on the circumstances in which the power 
is to be applied and on the legal proof that will be 
required. However, such a move will certainly 
extend the tribunal’s sittings. After all, if we had to 
discuss whether to impose a £20,000 fine on a 
solicitor, we would probably sit for a lot longer than 
we would if we were simply determining whether 
he was guilty of misconduct. 

Jackie Baillie: Sure, but I believe that the 
maximum fine that you can impose is £5,000, so 
you need not have that worry. 

Mark Irvine: I do not think that there is a 
problem in principle with giving this power to the 
tribunal to which, as you might expect, lay 
members bring all kinds of skills. However, 
committee members might benefit from knowing 
how the tribunal works. It is a small body that 
deals with perhaps three cases during a day’s 
sitting. It does not operate in an executive way 
with committees and subcommittees and it does 
not have debates or discussions outside its annual 
meeting. It would be by no means impossible to 

give the tribunal other duties and powers. 
However, at the moment, people simply turn up of 
a morning to hear evidence presented for the 
three listed cases. Having to carry out those other 
duties properly would change the tribunal’s 
functions and method of operation. Of course, that 
might not be a bad thing. 

Judith Lea: Such a move would also give rise to 
practical difficulties. There are cases in which, for 
example, a delay in recording deeds might affect 
30 or 40 clients. Because such cases also involve 
a breach of accounts rules, the clients might not 
even know that the complaint has gone before the 
tribunal. The question is whether the fiscal would 
be obliged to find out whether each of those 
clients had suffered any loss. That might not be 
the case, but the tribunal is concerned about how 
far such duties or powers might go. 

Alistair Cockburn: One must ask whether it is 
necessary for the tribunal to have such powers if 
the proposed commission is to investigate IPS 
matters. I acknowledge that the tribunal might 
need them if such matters are to be sent either to 
the commission or to the tribunal. However, if that 
is the case, why do we not have equality? 

Jackie Baillie: The issue is that IPS cases are 
about service and the tribunal deals with 
misconduct and loss as a result of that. I am clear 
that the commission will not have the power to 
deal with such cases, but we have heard your 
explanation and we will reflect on it. 

Mr Swinney: I want to follow up an answer that 
Mr Irvine gave, which left me a little concerned. 
The committee has heard a lot about the expertise 
that is required to make judgments about these 
issues. If I understood Mr Irvine correctly, he said 
that tribunal members turn up on a Monday 
morning and might have three cases to consider. 
They just pitch up, look at the stuff and go away 
again. However, Mr Irvine said that introducing 
any other considerations would overburden the 
tribunal. If that is a fair reflection of how the 
tribunal goes about its business, I am left 
concerned about how the tribunal applies a 
standard of professional misconduct. When a 
solicitor comes before the tribunal, how do the 
tribunal members make a judgment that satisfies 
the public that a set of tests has been applied? 
How do the members find out about those tests 
and how are they trained? Are they trained? Are 
they briefed? 

Mark Irvine: The members are trained. We 
have an annual training day in which all the 
members take part and they can all influence the 
agenda. Whether that is sufficient—particularly if 
the role of the tribunal is extended—is for the 
tribunal and others to consider. I am not 
complaining; I am simply saying that putting 
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additional duties on the tribunal will change how it 
operates.

A clear test is applied—it is called the Sharp 
test, which, as Alistair Cockburn described, relates 
to serious and reprehensible conduct. The tribunal 
members bring their experience to bear in judging 
individual cases, using the evidence that is 
presented to them. Precedent can be referred to, if 
need be. Some of the cases need only common 
sense, but others are more difficult. There is 
always lots of paperwork, such as witness 
statements, and witnesses do turn up. We do not 
just pitch up on a Monday morning and hear the 
cases; a lot of background work and reading is 
required. On the day, we hear and test the 
evidence of individuals who come to put their case 
before the tribunal. 

Mr Swinney: So members of the tribunal 
become accustomed to or familiar with expected 
standards of professional conduct through 
discussing and agreeing them at an annual 
training day. 

Mark Irvine: They are discussed in a structured 
way through the annual training event and they 
are discussed during meetings of the tribunal as 
the members deliberate and test individual cases 
against the Sharp test or the normal expectation. 
The duties that are placed on solicitors are many 
and varied. For example, one duty is to be honest. 
If, after testing the evidence, an allegation that a 
solicitor has been dishonest is proved to be true, 
they are clearly guilty of professional misconduct 
or misconduct, call it what you will. 

Mr Swinney: When the Sharp test is passed, 
does the tribunal always find the solicitor guilty? 

Alistair Cockburn: All I can say is that it is 
difficult to believe that the tribunal would find a 
solicitor guilty of reprehensible conduct, as 
described in the Sharp case, but not convict him of 
misconduct. 

Mr Swinney: I am asking whether it is a fact that 
that never happens. The answer is either yes or 
no.

Mark Irvine: Yes. 

Mr Swinney: So if a solicitor’s conduct is judged 
to pass the Sharp test, they are found guilty. 

Alistair Cockburn: They ought to be, but the 
problem is that neither Mark Irvine nor I, nor even 
Judith Lea, sits on the tribunal for every single 
case. We get reports of cases, but— 

Mr Swinney: I respectfully ask that that 
information be supplied to the committee. I 
appreciate that it may not be possible to answer 
the question today. 

The Convener: To expand, we are complete 
outsiders to the process and we are trying to get 

as much information as we can. If the witnesses 
feel after the meeting that they can offer some 
short, sharp information to clarify points that have 
been raised—possibly more than once—it would 
be extremely helpful if they would write to the 
clerks. 

Alistair Cockburn: We will consider that. 

Judith Lea: I sit on the tribunal for the majority 
of cases and I have never known a case in which 
the Sharp test was passed and the solicitor was 
not found guilty.

Mr Swinney: I am just interested in clarification 
on that. 

Judith Lea: There is induction training for new 
tribunal members when they first start, and they 
also have to observe tribunal hearings. They are 
not just thrown in there. They get the papers a 
week before each tribunal hearing so they have to 
do a lot of reading beforehand. 

The Convener: The induction training is given 
when they are first appointed. 

Judith Lea: Yes. They have to have an 
induction training session before they can sit on 
the tribunal. 

The Convener: It might be helpful to have a 
note on the induction training. Mr Butler wants to 
talk about the constitution of the tribunal. 

Bill Butler: Yes, but before we go there, how 
long does the induction process take? 

Judith Lea: New members have to observe two 
meetings of the tribunal and also attend an 
induction training day. 

Bill Butler: It takes three days. 

Judith Lea: Yes.  

Bill Butler: Okay; I am grateful for that. 

You accept that the tribunal should be made up 
of equal proportions of lawyers and lay members, 
but you have also stated that you have concerns 
about the casting vote of the chairperson and the 
implications of that. What are your concerns and 
have you any suggestions about how they can be 
overcome? 

Alistair Cockburn: There would be difficulty in 
a split vote. We have previously had 
disagreements in the tribunal—some have only 
been a three to two verdict. There is a possibility 
of getting a two-two split. In that circumstance, 
practice would dictate that the chairman would not 
move to convict even if in the first instance his 
vote would have been for a guilty verdict. If the 
tribunal’s vote was split, the chairman would not 
simply repeat the earlier finding but would need to 
vote for the status quo, which would mean a 
verdict of not guilty of professional misconduct. 
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That is the danger, and the only way to avoid it is 
to have an uneven number of tribunal members. 

Bill Butler: I take it that the chairperson of the 
tribunal would not wish to use a casting vote 
because tribunal members view themselves as 
being equals. 

Alistair Cockburn: Yes. 

Bill Butler: Okay—that is very clear, and the 
way to get around the problem is very clear. Thank 
you for that. 

You will have heard today, and it has been 
suggested to the committee at other times, that 
the new commission will not be sufficiently 
independent of the Government, which would be 
to the detriment of the independence of the legal 
profession. Aspects of the proposals that have 
given particular cause for concern include Scottish 
ministers’ powers to appoint, to decide the term of 
appointment and the power of direction. Do you 
have any views on the appointments process that 
is proposed for commission members? 

Alistair Cockburn: The tribunal has no view on 
that matter—it has not been discussed. 

Bill Butler: All right. Perhaps you could give me 
your individual view—Mr Irving and Ms Lea could 
follow.

Alistair Cockburn: On the face of it, if the 
Executive has the power to give directions at all, 
that would seem to be anathema to the 
independence of the legal profession. 

Mark Irvine: I do not have an opinion. 

Bill Butler: You remain silent. 

Mark Irvine: It is not really a matter for the 
tribunal as such, and it is not useful to offer an 
individual view. I do not have anything to add to 
what Alistair Cockburn has said. 

Judith Lea: I have nothing to add. 

Bill Butler: Thank you for that; it was certainly 
succinct. 

Jeremy Purvis: You might feel that I am asking 
for your personal opinions again. Notwithstanding 
your concerns about the non-lawyer members of 
the tribunal, I understand that all members will be 
appointed by the Lord President. The non-lawyers 
will be appointed after consultation of the Scottish 
ministers. Is that a possible mechanism for 
appointment of the commissioners? If it is, what 
value will there be in going down that route? 

Alistair Cockburn: Do you mean the solicitor 
members of the commission? 

Jeremy Purvis: As far as I understand it, all 
members of the tribunal are appointed by the Lord 
President and the non-lawyer members will still be 

appointed by the Lord President after consultation 
of the Scottish ministers. The commissioners will 
be appointed by Scottish ministers. Do you think 
that the constitution that is proposed for the 
tribunal will be preferable for the commission? If 
you do, can you say why? 

Alistair Cockburn: As long as the process is 
open and there is proven accountability, I do not 
think that anyone could have a problem with how 
appointments are made. The issue is all to do with 
the public’s perceiving the body as independent. I 
do not have a problem with the process that is 
used for the discipline tribunal. 

16:15
Mark Irvine: I can speak only about lay-member 

appointments. Lay members are appointed 
through the same process that is used for other 
public appointments, which is governed by the 
Office of the Commissioner for Public 
Appointments guidelines. Although the Lord 
President appoints the lay members, it is done on 
the recommendation of ministers via the civil 
service in the usual way. I am not aware of 
whether the Lord President has rejected any 
recommendations—I do not think so. In effect, the 
minister makes the appointment and it is rubber-
stamped by the Lord President. 

Alistair Cockburn: We make the point in our 
submission that if the solicitor members’ names 
are not run past the Law Society of Scotland, there 
may—although on the face of it a solicitor merits 
appointment—be an undercurrent of which the 
Law Society is aware, but of which the 
commission or the Scottish Executive might be 
unaware. It might be necessary to run names past 
the Law Society. 

Jeremy Purvis: You are not offering the view 
that that would be the preferable way to appoint 
members of the commission. 

Alistair Cockburn: No. 

Jeremy Purvis: I have one more question. If a 
complaint about conduct is made and it goes to 
the tribunal under the proposals in the bill, either 
on appeal or for a determination, the tribunal might 
find that there was no misconduct but there was 
inadequate professional service. Would it be 
beneficial to have a mechanism whereby, even 
though the complaint was defined at the start of 
the process as being a conduct complaint, it could 
go back to the commission? There could be an 
additional power for the tribunal to refer a 
complaint back to the commission, in addition to 
the commission referring a complaint to the 
tribunal.

Alistair Cockburn: Would you expect the 
tribunal to find that there had been inadequate 
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professional service, or merely to refer the matter 
to the commission to consider whether there had 
been IPS? 

Jeremy Purvis: Under the mechanism as it 
stands, the tribunal would not be able to issue a 
finding because it would not have investigated 
whether there had been inadequate professional 
service. 

Alistair Cockburn: A huge cost would be 
involved if the solicitor could be prosecuted before 
the tribunal and acquitted on the matter, but then 
had to go before the commission. That would 
almost, but not quite, be double jeopardy, because 
there are two distinct tests; quite a burden would 
be placed on an individual solicitor if he was 
prosecuted twice for the same matter. 

Jeremy Purvis: I am interested that you want 
the commission to be able to refer matters to the 
tribunal, but do not want the tribunal to refer 
matters to the commission in cases of IPS. 

Mark Irvine: That is because it is necessary to 
test the evidence. On what basis would the 
tribunal refer the matter on if it had not heard the 
evidence? If it had heard the evidence, that would 
defeat the point of referring the matter on because 
it would have heard and tested everything. It 
would not just be a matter of quickly scanning the 
papers and referring the matter back to the 
commission. If a determination is made, the 
evidence must have been tested. 

Jeremy Purvis: Ms Lea said that in a case of 
alleged misconduct the tribunal might, while it is 
investigating the misconduct complaint, come 
across underlying issues that, although there is no 
misconduct, it would like the commission to 
consider as an inadequate professional service 
issue. I am not stipulating whether it would be a 
finding or a recommendation; I am asking whether 
there should be a mechanism for the matter to go 
back to the commission. 

Alistair Cockburn: If the tribunal has the power 
to make a recommendation, should not it also 
have the power to make a determination? Would 
not that be sensible? If we have heard the 
evidence and take the view that it is worthy of 
determination by the commission as an IPS 
matter, should not we have the capability to do 
that ourselves? 

Jeremy Purvis: That may be the case, but 
when it comes to determinations and findings, the 
powers that are open to you are, as you say in 
your written evidence, less than those of the 
commission. Therefore, it may be beneficial for the 
commission to deal with IPS. 

Alistair Cockburn: As I said, the tribunal could 
be given those powers. 

Mr Swinney: My question follows from Jeremy 
Purvis’s questions. You suggested that it might be 

too much of a “burden”—I think that you used that 
word—for the tribunal to refer back to the 
commission a complaint from a conduct 
perspective that ends up being about inadequate 
professional services. If it would be too much of a 
burden, does not that make the case for there 
being no distinction made between conduct and 
service complaints, and for the commission to deal 
with the whole lot? 

Alistair Cockburn: It would be a burden on the 
individual solicitor who was being prosecuted, not 
on the body that is responsible for considering the 
complaint. There is a question about whether to 
remove the label “professional misconduct” and to 
use a different term. Unless a body of the 
profession makes the determination or sets the 
standard, I do not see how that label can be 
maintained.

Mr Maxwell: I want to follow up a question that 
the convener asked about the number of cases. 
You said that there were 32 sittings, 48 cases and 
27 findings of professional misconduct. We have 
heard the concern expressed that certain types of 
work will no longer be attractive, such as work in 
rural practices or certain areas of law, and that 
firms will go out of business or withdraw from 
those areas of practice. Do you have a breakdown 
of statistics that show us the areas in which most 
complaints arise, so that we can determine 
whether there is any substance to such 
comments? 

Alistair Cockburn: We have some figures, but 
they are not broken down by class of action, such 
as matrimonial, commercial, or criminal law or 
conveyancing. We have details of the grounds on 
which misconduct is established, which include 
“Failure to reply to Law Society and/or clients … Conflict of 
Interests … Failure to deal with Trust/Executry” 

and
“Failure to deal with Court Proceedings”. 

Mr Maxwell: Could you write to us with that 
information? 

Alistair Cockburn: It is in our annual report. 

Judith Lea: The report is on our website. 

Mr Maxwell: Is only the current annual report on 
the website? 

Judith Lea: All the past years’ reports are on it. 

Alistair Cockburn: You are right that there is 
great fear among the profession that if we identify 
that the majority of the complaints come from a 
certain area of work, that area of work will be 
abandoned—particularly if the solicitor is being 
remunerated merely through the legal-aid 
scheme—and that we will create a desert in that 
field of law. 
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Mr Maxwell: That is the concern that has been 
expressed, but it is only hearsay. We are looking 
for factual evidence to support it. 

Alistair Cockburn: I am not sure that you will 
be able to determine that the majority of 
complaints are in one area of law, but if a firm 
identifies that it can anticipate complaints in a 
particular area, it might feel that it requires to 
withdraw from it in order to avoid all the individual 
levy charges on complaints that it thinks might be 
incurred. 

Mr Maxwell: I understand that logic. Any 
evidence that you can give us would be helpful. I 
do not think that that view on its own is enough, 
but if we get evidence from various sources, we 
might be able to build up a better picture of what 
might happen. 

Jeremy Purvis: Why do you think the former 
Scottish legal services ombudsman thought that 
view was rubbish? 

Alistair Cockburn: She is entitled to her view. 
As a member of the profession, I am entitled to 
mine. I talk to my brethren, who have expressed 
their views, which is why I am advising you of their 
perception of what might happen. 

The Convener: I bring this evidence session to 
a close. I thank our witnesses. We look forward to 
receiving the communications that we requested. 
As I said, if on reviewing the Official Report of the 
meeting you wish to clarify something in a pointed 
and brief manner, we will accept that gratefully. 

Jackie Baillie: I am sure that, in addition to 
brethren, Alistair Cockburn has a growing number 
of sisters, too. 

Alistair Cockburn: We must devise a collective 
name for them. 

The Convener: I welcome Professor Alice 
Brown, the Scottish public services ombudsman. I 
thank the professor for coming along this 
afternoon. You are aware of the bill and the issues 
that face the committee. The proposed new 
commission will be a non-departmental public 
body, but its funding will come from the legal 
profession. Evidence that we received from the 
British and Irish Ombudsman Association 
indicated its preference for an ombudsman for the 
function that is envisaged; it claimed that 
“a plethora of other titles can cause confusion.” 

Do you have a view on whether an ombudsman or 
a commission model is more appropriate in this 
context?

Professor Alice Brown (Scottish Public 
Services Ombudsman): I am not as familiar with 
the detailed arguments as are some of today’s 
previous witnesses because I have not been 
asked by the Executive to comment on any of the 

proposals so far. This area is quite a new venture 
for me.

The Convener: You are here because the 
committee felt that you had something to offer 
from your current role. 

Professor Brown: Indeed—thank you. I am 
aware of the submission from the British and Irish 
Ombudsman Association and I am aware of some 
of the discussions that have gone on there. The 
BIOA is concerned that the use of many different 
titles to mean the same thing is confusing for the 
public. It wants greater clarity in roles and 
functions and it wants appropriate titles to go with 
those roles and functions. It argues that what is 
proposed is essentially a complaint-handling 
organisation. The best and clearest title for 
someone who judges evidence that comes before 
them—in this case, in terms of civil justice, and in 
my case administrative justice—is “ombudsman”. 
“Commissioner” and “commission” are used in lots 
of different ways that involve lots of different roles. 
The point that the BIOA is trying to get across is 
that there should be greater clarity about the 
distinctive roles that are necessary in the arms of 
governance. The next question would be about 
what is the appropriate relationship between them. 

The Convener: That is helpful—thank you.  

Bill Butler: As an NDPB, the commission might 
fall within your oversight, although that is not 
expressly provided for in the bill. Would you prefer 
that it was? 

Professor Brown: My reading of the Scottish 
Public Services Ombudsman Act 2002 is that the 
proposed commission is likely to fall under the 
jurisdiction of the SPSO to the extent that we will 
provide further consideration of the way in which 
the commission has arrived at its decisions, rather 
than a form of appeal against the commission’s 
decisions. We will ask whether the commission 
arrived at a decision following the proper 
procedures and policies. In other words, we will 
ask whether a decision was properly made or 
made without maladministration. Although the bill 
is silent on the issue, my reading of it is that the 
commission is likely to come under my jurisdiction, 
although it would be clearer if that were specified 
in the bill so that there is no ambiguity. 

Bill Butler: I understand that. Would you prefer 
that?

Professor Brown: It is not a matter of my 
preference; it is for Parliament to decide, but— 

Bill Butler: Would such provision be more 
appropriate? 

Professor Brown: Such provision might 
address concerns about there not being further 
consideration of whether there had been due and 
fair process. Whether it would meet the points that 
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have been raised about human rights legislation is 
another matter. The distinction between the public 
and private sectors raises particular issues 
although, as we are all aware, there is increasing 
blurring between the two. 

There is also an issue about whether, once a 
decision is made, it can be challenged. I do not 
have enforcement powers; it is my understanding 
that the ombudsman in our decisions would not 
contravene article 6 of the European convention 
on human rights, but the position that it cannot be 
challenged is the one that is up for question at the 
moment. If the commission were to come under 
our jurisdiction, that might help to address some 
concerns, but the other issue is to do with 
enforcement of decisions. 

16:30
Bill Butler: How do you deal with complaints 

against any similar type of body at the moment? 
Professor Brown: The health service provides 

a useful parallel in terms of complaints that might 
be received.  

We tend to see the situation as being to do with 
a member of the public having a problem. Quite 
often, the member of the public perceives that 
problem in a particular way, which is that 
something has gone wrong. They might think that 
that was the fault of a particular doctor, nurse or 
whoever. They then bring a complaint about 
Doctor X in such and such a hospital to my office 
and ask me to investigate it. As you know, the 
journey of a patient through the health service can 
start at their general practitioner, continue through 
various hospitals and might even end up outside 
Scotland. Part of our job in investigating 
complaints is to trace that journey and try to find 
out what went wrong at various points and who 
might be responsible for what went wrong. Often, 
because the investigation gives us an opportunity 
to get a complete picture, we find that although the 
complaint concerned only one nurse or doctor, the 
fault lies with more than one person or 
organisation. 

In the health service, we often find that an 
individual practitioner might not have done 
anything clinically wrong but that the service failed 
the patient in one way or another. Quite often, that 
has happened because of poor communication 
between practitioners. Sometimes, a practitioner 
can treat a person wrongly because the patient’s 
records have not been kept up to date by another 
practitioner. The situation can be complex. 

Bill Butler: There can be a sin of omission 
rather than of commission. 

Professor Brown: Yes. 

Once we have considered such a complaint, we 
might be critical of a number of individuals—

medical practitioners or administrative staff—but 
because of confidentiality rules, we tend not to 
name the complainant or the members of staff in 
our reports. The hospital or the practice is named 
and the person who is involved is made known to 
the organisation. In some circumstances, the 
hospital might take further action against the 
employees who are involved. Alternatively, if we 
came across a serious situation that posed a risk 
to patients, we would report that. 

There are different degrees to which mistakes 
are made and different issues are involved in each 
circumstance. We must consider not only an 
individual’s fitness to practise or their medical 
competence but the extent to which the service as 
a whole has failed an individual.  

Mr Swinney: Do any provisions in the bill 
duplicate functions that you have? 

Professor Brown: The legal profession covers 
various people. Not all people who are solicitors or 
are legally trained work in private firms. Therefore, 
we cover complaints that might include people 
who are legally qualified but who work in the 
health service, the Scottish Executive and local 
government. In my office this morning, liaison 
officers and monitoring officers in local 
government met us to discuss lessons that could 
be learned from complaints. We fed back to them 
information about some of the things that happen 
and where improvements might be made, and 
they made points about our processes and pointed 
out where we might make improvements. The 
jurisdiction of the Scottish public services 
ombudsman covers complaints that include 
lawyers.

Mr Swinney: Is there a need to narrow the 
scope of the bill to exclude such people or should, 
for the sake of completeness, the legislation that 
established your office be amended to make it 
clear that there is no opportunity to consider 
issues in two different spheres and that there 
cannot be duplication of destinations for an 
individual’s complaint against a solicitor? 

Professor Brown: There might be room to 
consider that aspect, in order to avoid situations in 
which issues could be raised again and again, 
through different avenues, which would be neither 
good use of public money nor fair on the person 
about whom the complaint was made. It should be 
clear that there can be complementarity but not 
overlap.

In response to a report from my office about a 
health service complaint, the health service might 
decide to take a conduct issue to the General 
Medical Council or a person might decide to go to 
court—it would be difficult to exclude such 
elements. However, much depends on the 
credibility and professionalism of the first 
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investigation of a complaint. Most reasonable 
people do not want to raise a complaint again and 
again; they want an end to the problem. 

We should stress that an ombudsman should be 
the last resort in two senses. The parties to a 
disagreement, dispute or misunderstanding should 
try to sort out the problem themselves in the first 
instance. Therefore much pressure should be 
brought to bear on improving complaint handling 
at the source of the complaint, because many 
problems should not escalate. However, when 
problems escalate, an advantage of having an 
ombudsman service is that there can be a 
judgment of last resort—with the exception of 
judicial review—that allows both parties to move 
on from whatever went wrong. It is helpful to 
consider the ombudsman’s role in that way. 

Mr Swinney: I very much agree with your 
second point. Would it therefore be beneficial to 
make it absolutely clear that any complaint about a 
solicitor must be dealt with by the new commission 
and not by the Scottish public services 
ombudsman? 

Professor Brown: The only difficulty with such 
an approach would be that if a solicitor worked 
with other colleagues to provide a public service it 
might be difficult to separate out the particular 
from the general aspects of their role in a matter 
that gave rise to a complaint. 

A complaint might not necessarily be about an 
individual solicitor; it might be about an 
organisation, such as a local authority or a firm of 
solicitors. We have to be a wee bit careful about 
that. However, Mr Swinney’s point is well made—
bills such as the one that we are considering 
should complement related legislation. We want to 
do everything we can do to avoid duplication; we 
will have more discussions about that if it is 
helpful.

Mr Maxwell: The committee has heard different 
views—they range from one end of the scale to 
the other—about the make-up of the commission 
and the level of legal representation that it should 
have. What safeguards need to be put in place to 
ensure that the commission is seen as being 
independent from the legal profession and the 
Government? 

Professor Brown: That question is a difficult 
one because it relates to people’s perceptions. 
There is a need to secure not only public 
confidence that the approach is open, fair, 
independent and impartial, but also to secure the 
confidence of the profession that the body that is 
set up knows what it is doing, employs good 
investigators and follows good processes and 
procedures in reaching decisions. Different 
professions have tussled with the issue because it 
is a difficult call to make. 

One way to proceed is to think about other 
accountability mechanisms for bodies. In going 
down the road of having a commission or an 
ombudsman, one model to consider is the 
Financial Ombudsman Service, which consists of 
an ombudsman and a board that comprises lay 
people and people from the financial industries 
that are involved. The board members have an 
opportunity to comment on processes and 
procedures and to say whether they are fair. The 
aim is to build up a relationship that is not only 
open and transparent, but which is also a 
relationship of understanding, respect and 
credibility for what is done and how it is done. 
Different points of view are taken on the balance 
of composition. 

You asked about ensuring independence 
through the appointments process. Appointments 
will be subject to regulation by the commissioner 
for public appointments in Scotland, so that will 
provide some safeguard of independence from the 
Government. The accountability mechanisms of 
whatever body or post is created must be 
considered. 

Mr Maxwell: Does the bill provide enough 
safeguards in the process? 

Professor Brown: It could be improved. 

Mr Maxwell: In what way? 

Professor Brown: As I said, if Parliament went 
for a single gateway of an ombudsman, a board 
with some members from the profession and some 
laypeople could be created, too. 

Mr Maxwell: How would that differ from the 
proposed commission, which is to have a balance 
of lay and legal members? 

Professor Brown: You might feel that that 
proposal is sufficient. If we add the fact that the 
commission will fall within my office’s jurisdiction, 
that will be another check on whether procedures 
and processes have been followed appropriately. 

The Convener: Maureen Macmillan wants to 
expand on safeguards and the regulatory role. 

Maureen Macmillan: I am interested in what 
Professor Brown said to Stewart Maxwell. What 
safeguards do we need to prevent conflict 
between the two interests—possibly opposing—of 
complaints handling and the Law Society’s 
regulatory role? 

Professor Brown: I would like to give that more 
thought; I might send the committee some 
suggestions. Being clear about what different 
bodies do is a problem. Regulators or inspectors 
are not necessarily the best at complaint handling 
and care is needed in adding that function to the 
regulation function. However, it might be most 
appropriate for a professional body such as the 
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GMC or the Law Society to have a role in relation 
to conduct—that goes back to the point about 
what the profession as a whole considers to be 
misconduct, unfitness to practise or whatever 
description we want to use. The relationship 
between complaints handling and regulation can 
become complex. 

As I said, a positive example is that the medical 
arrangement seems to work well and causes us 
no major problems. An additional point is that the 
health service has NHS Quality Improvement 
Scotland, which has a different role from ours. It is 
concerned with how we relate to each other and 
what protocols—we have entered into a protocol 
with it—allow us to share information from 
complaints. The information that is shared is not 
individuals’ personal details, but the lessons that 
can be learned, so that when that body goes out to 
fulfil its function, it has intelligence and data to 
hand.

More generally in Scotland, we should say that 
although we have specific roles that might be 
distinct and create potential conflicts of interest, 
we can overcome some of that. The real trick is 
not to have us all going along parallel lines. My 
office becomes involved in an issue from the 
bottom up—from a complainant coming to us and 
our investigating. Other bodies work from the top 
down and have a regulation or inspection function. 
If we miss each other in the middle, we miss a 
trick. We must be able to share information. If the 
Auditor General does a best-value inspection, he 
should have at his disposal some of the 
information from my office. Similarly, although we 
do not want to prejudge a complaint, it is useful to 
have the context for considering a complaint. 

We need to get better at joining up that 
intelligence. To go back to John Swinney’s point, 
the legislation sometimes prohibits that, and not 
necessarily for good reason. Some things are 
inherited rather than thought out. If we cannot join 
things up through legislation, there are ways of 
doing so through appropriate protocols, and we 
have a number of those in our office 

16:45
Maureen Macmillan: That is very interesting. If 

you have any further thoughts, I am sure that the 
committee would be pleased to hear them. 

Professor Brown: Certainly. I have one more 
example. On complaints about local government, 
we have a separate standards commission and 
the code of conduct for councillors. We have 
another protocol with that office because a 
complaint might involve the actions of the council, 
individuals in the council or even the councillors. It 
does not make a lot of sense to members of the 
public that our office should deal with one bit and 

someone else should deal with another. It makes 
a lot more sense if we can work together on such 
complaints. 

If legislation does not allow it, we have to look 
for other ways in which such joint working is 
possible, with the agreement of the complainant of 
course. 

Maureen Macmillan: Yes, indeed, I can see the 
importance of that approach and I can think of 
other examples of where it would be useful. 

We are thinking about the types of powers that a 
body such as the commission would need to fulfil 
its functions. Do you have any thoughts about the 
types of powers that the commission should have? 

We spoke about appeals, and you said that 
appeals about the process could come to you. 
Have you any thoughts on whether there should 
be some sort of mechanism for appeals about the 
substance of a decision rather than appeals that 
are just about the process? 

Professor Brown: Again, a lot of that might be 
determined by human rights legislation, and I am 
not an expert in that so I cannot comment directly. 
We have to think about proportionality—how many 
times one has to revisit an issue—and about 
fairness to both sides. 

One of the unfortunate things about complaints 
is that people immediately take a confrontational 
or adversarial position. Such situations can be 
helped if people take a more constructive and 
positive approach to a complaint. The profession 
should want to know if things go wrong, if it 
happens regularly and what it can do to improve 
either the training or the education of lawyers who 
are on the way through the process. 

There is a collective responsibility and, if we 
can, we should move to a more positive agenda, if 
you like. People should alert firms to their 
problems, and a good firm should want to address 
those problems. I know that that is difficult 
because none of us likes to be complained 
about—we immediately start to feel defensive. 
However, a lot of the work that my office does is 
about changing the culture around complaints so 
that people are not immediately defensive or 
unwilling to give an answer but try to understand 
whether something has gone wrong and, if so, 
why. Was it just a genuine mistake, or did 
something more serious happen that requires to 
be addressed? 

A starting point in this debate is the fact that 
people take completely opposite positions. One of 
the key lessons is that handling complaints well 
can lead to satisfied complainants. If complaints 
are not handled well, that leads to dissatisfied 
people who tell between 25 and 100 people about 
their dissatisfaction. Handling complaints well can 
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also lead to better morale for staff and for lawyers. 
No one wants to be in a protracted dispute with a 
client—or anyone else. I know that such disputes 
happen in the real world, but a lot of things could 
help to change the culture of and approach to 
handling complaints. 

To help to free up some of the process and 
change the culture, our office has proposed that 
the Scottish Parliament should consider 
implementing a piece of legislation that would 
allow people in the public services to apologise 
without that being an admission of liability or 
negligence. That is particularly important if we are 
dealing with complaints about lawyers, who are 
likely to see things from a legal perspective. I 
understand and very much empathise with that, 
but most laypeople do not see things from a legal 
perspective. They ask whether something is fair or 
whether something has gone wrong, and if 
something has gone wrong, they ask what can be 
done to ensure that another client who comes 
through the door the next day does not have the 
same problem. 

Maureen Macmillan: Your last point is 
extremely important. In local government, I 
experienced situations in which a department was 
keen to apologise but the legal department would 
not allow it to do so. 

Professor Brown: Quite. We have had some 
interesting discussions about that recently. I have 
just finished visiting all 32 local authorities with 
Lewis Shand Smith, one of my deputies. We have 
met chief executives and council leaders, and we 
have given presentations to councils to get some 
of these issues across. Councils can show that 
they are customer focused by being up-front and 
demonstrating what they have done about the 
complaints that they have received—especially the 
ones that have not come to the ombudsman—and 
where they have improved their policies and 
practices as a result. I would support the creation 
of that culture within the professions as well. 

Jeremy Purvis: I want to ask about the 
distinction between service and conduct. Do you 
think that it would be beneficial for the commission 
to have the power to offer to enter into mediation 
when a complaint has been referred to it? The 
explanatory notes to the bill state that the 
commission may do so 
“by notice in writing to both the complainer and the 
practitioner, but may mediate only if both the complainer 
and the practitioner accept that offer.” 

That aspect of one of the roles of the commission 
is laid out more clearly in the bill than elsewhere at 
present. 

Professor Brown: It is. When I took up this job, 
I was surprised when other ombudsmen said that 
they did not undertake mediation. They made a 

clear distinction between mediation and what an 
ombudsman does. My PhD thesis was on the 
Advisory, Conciliation and Arbitration Service, so I 
am well rehearsed in the distinctions between 
conciliation, mediation and arbitration. I recognise 
that part of the argument is about who does what. 
However, there are lots of opportunities to think 
about mediated settlements, and I have been 
watching with interest some of the encouraging 
work that the Executive has been doing on that in 
health and civil justice.  

We should see civil justice and administrative 
justice as a continuum in which people have 
different options and should not need to use the 
courts. They might approach their MSP or local 
councillor, or they might use mediation, a tribunal, 
an ombudsman and, finally, a court. It is about 
proportionality, flexibility and what is appropriate in 
certain circumstances for certain people. Some 
people whom I meet are way beyond the 
mediation stage because the relationship has 
broken down; however, in lots of other cases, I 
would like to get the two parties in the room to talk 
about the issues. 

Jeremy Purvis: There will be cases in which 
there is considerable fault. Do you believe that it is 
the role of an ombudsman to investigate and 
determine negligence cases? Should they then 
have powers to order compensation? 

Professor Brown: The language in my neck of 
the woods is rather different. We are quasi-judicial 
in that we weigh up the evidence and try to look at 
it impartially. We are independent—neither on one 
side nor the other—and we interrogate the 
evidence that people bring to us. When one of my 
investigators receives a complaint, they must 
clarify at that stage what they think it is about, with 
the complainant and the body that is being 
complained about. They then have to draw up an 
investigation plan, detailing the types of things that 
they will look at. The key questions that I ask are 
about what should have and what did happen in 
the circumstances; whether there are different 
versions of what happened; and what can be done 
about it. It is the question of what can be done 
about it that ends up in redress. 

We tend not to use the word “compensation” 
because that immediately makes people think 
about money. One of the tests for an ombudsman 
is to try to put someone into the position that they 
would have been in had the problem not arisen in 
the first place. That cannot happen in health cases 
or in serious cases of negligence or misconduct, 
which might lead to claims for compensation. 

I will give an example of a service complaint, 
which might not necessarily be about an 
individual. A council official gives someone the 
wrong information: they tell a person that no 
planning permission is needed for an extension. 
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The person goes ahead and builds the extension, 
which they are subsequently required to pull down. 
A genuine mistake has been made, but the council 
pays the cost of pulling down the extension and 
the legal expenses. Such situations are relatively 
straightforward, because councils have the funds 
to be able to pay those costs. However, a problem 
would arise if a complaint was made to a one or 
two-person legal firm. 

I have difficulty with the bill in that regard and I 
am struggling to understand the compensation 
element as the result of a service complaint that 
the commission would consider and what is 
covered by the master policy in relation to 
negligence. When someone makes a genuine 
mistake it is not always appropriate to blame them 
and describe their behaviour as misconduct, 
because we all have bad days and make 
mistakes, but it is different if the person makes 
mistakes every week. How would an individual be 
compensated for loss that they had suffered as a 
result of a mistake? Would the mistake be 
regarded as negligence, which would be dealt with 
under the master policy? The bill is ambiguous 
and it is not clear to me what would happen. 

Jeremy Purvis: We are talking about a situation 
in which a person might go to court, which would 
have considerable cost implications and cause 
considerable anxiety. 

Professor Brown: Yes, indeed. 

Jeremy Purvis: I am deeply uneasy about that 
part of the proposed commission’s statutory role, 
for a number of reasons. 

Members have asked all witnesses about the 
distinction between service complaints and 
conduct complaints. How much does it matter 
whether a complainant knows into what category 
their complaint falls and how it will be handled, as 
long as they have faith that core elements of how 
the complaint is investigated and resolved will be 
impartial, independent, verifiable and auditable? 
Does a complainant need to know that they are 
using a gateway mechanism? Should the nature of 
the mechanism be transparent and publicised, so 
that people understand their rights? 

Professor Brown: There should be 
transparency and publicity about people’s rights 
and the processes for both types of complaint. 

It is often difficult to know whether a service 
complaint will lead to a much more serious issue 
of misconduct as more information about the case 
is uncovered, so I appreciate the difficulty of 
distinguishing between the two types of complaint. 
There remains ambiguity about how cases that 
involve both elements would be dealt with—who 
does what and when?—which will not be easy to 
resolve. Perhaps the complainant should have a 
degree of choice. As I said, a person’s bringing a 

complaint about the health service to the 
ombudsman does not preclude the possibility of a 
complaint being made to the GMC further down 
the line if there has been serious misconduct, 
notwithstanding the point that I made about the 
desirability of not rehearsing the same arguments 
again and again. 

Sometimes the different elements of the 
complaint cannot be identified until a bit of digging 
and investigating has been done. I did not hear 
Linda Costelloe Baker give evidence but I read her 
submission, in which she made points about the 
number of cases that she has dealt with that 
involved elements of both misconduct and 
inadequate professional service—she is obviously 
more familiar than I am with the type of legal 
complaints that are made. 

Jeremy Purvis: Members of the Scottish 
Parliament are gatekeepers for complaints—I am 
often frustrated when we are regarded as the 
objects of complaints rather than gateways for 
resolving complaints. Constituents who bring 
complaints to me do not know where I will make 
representations; they just want the problem to be 
resolved. Does it matter if the public do not know 
the route that will be taken, as long as they are 
confident that the complaint will be handled 
appropriately? 

17:00
Professor Brown: I take your point, which 

relates to the answer that I gave at the beginning. 
If people have a problem, they want their 
complaint handled well. They might be less 
concerned about exactly who does it, but they will 
want to be assured of certain things. Usually, they 
want a level of independence, impartiality, 
proportionality, accessibility and transparency—all 
the things that add up to a good complaint-
handling system.  

The Convener: The last question is on non-
lawyers.

Jackie Baillie: I have an interest in legal advice 
provided by non-lawyers, which is provided for in 
the bill through access to legal aid. If my 
understanding is correct, you cover the Scottish 
Legal Aid Board in its entirety. Is that right? 

Professor Brown: Yes.  

Jackie Baillie: Equally, you would cover non-
lawyers who are active in the public sector.  

Professor Brown: That is right.  

Jackie Baillie: Do you therefore think that there 
is a need for a body that deals with all those who 
give legal advice, irrespective of whether they are 
public, private or—and I am throwing this in but it 
is not meant to be a wobbly one—voluntary sector 
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bodies? I am conscious of the fact that a number 
of the providers of those types of services will be 
in the voluntary sector.  

Professor Brown: Again, they would be 
covered by my office to some extent, because 
there is a wonderful section in the Scottish Public 
Services Ombudsman Act 2002 that refers to 
services provided by the body or by another 
organisation acting on its behalf. In my 
submission, I pointed out that the blurring of the 
public, private and voluntary sectors increasingly 
makes that area quite complex. We will quite often 
get complaints about voluntary organisations or 
private firms, and we have to look at each 
complaint to see whether the service was being 
provided on behalf of a body that is under our 
jurisdiction. If it was, the complaint comes under 
our jurisdiction, but that takes us into a 
governance and accountability issue between the 
body that is under our jurisdiction and the 
organisation it has employed to do certain things.  

We have to examine every case, because 
sometimes it will have to do with the constitution of 
the organisation as well, but the Scottish Public 
Services Ombudsman Act 2002 does catch such 
cases. When I go out to give presentations, I tell 
people about the organisations and key areas that 
are listed in that legislation, but I always add an 
“and …” because of the section that refers to 
acting on behalf of such organisations, which 
encapsulates a lot of other things. There is 
probably less public awareness about that, and it 
is important to get some of that understanding and 
information out to people. When discussing the 
matters that we are debating today, it is helpful to 
have a clear mapping of the bodies that are 
already there and of what their respective roles 
are, and the next big test question is about how 
they complement one another to ensure that the 
whole thing adds up to a coherent system. 

There are ways of doing that across Scotland, 
but there is also a need to do it not just sectorally 
but in relation to specific groups. If one is thinking 
about care for the elderly or care for young 
children, for example, one has to think about it 
from a thematic or constituency point of view—I do 
not mean constituency in the parliamentary 
sense—rather than sectorally, because 
increasingly we have joint delivery of services, 
which complicates the matter. That relates to the 
question about making things clear and simple to 
understand, which is key. It should not be for 
members of the public to have to understand all 
that complexity; they should be able to enter 
relatively easily into the process. The 
organisations behind the scenes should help to 
make the connections and deliver collectively the 
appropriate services at the appropriate time.  

Jackie Baillie: I am highly persuaded of that 
argument, but that is for another place and 
another time.  

If lawyers are slightly nervous that the non-
lawyers might go completely unnoticed, can you 
confirm that what you are saying is that they are 
covered already, by and large? 

Professor Brown: To some extent, yes.  

Jackie Baillie: The lawyers also raised with us 
the issue of quality assurance mechanisms for the 
non-lawyers. Have you come across that 
anywhere? Is it a feature of your work? Can you 
offer any advice on the kind of mechanisms that 
would be appropriate? 

Professor Brown: Are you talking about quality 
assurance for the role of people being employed in 
that capacity within any other organisations? 

Jackie Baillie: It would be the quality assurance 
of their role as non-lawyers providing advice and 
having access to legal aid funds.  

Professor Brown: I would like to give that a bit 
more thought and see whether I have any specific 
points to make when I get back to you.  

Jackie Baillie: Thank you very much.  

The Convener: Thank you, Professor Brown. 
We would be grateful for clarification—briefly, as 
the clerks have lots to cover—of anything that you 
think would be helpful to the committee. I am sorry 
that the meeting has run later than anticipated.  

Professor Brown: That is fine. Similarly, if other 
points arise, I would be happy to take any inquiries 
to the office. I also make a plea that, whatever 
body or organisation is established, thought 
should be given from the outset, rather than after 
the event, to sharing services and location. 

The Convener: I am sure that the Scottish 
ministers will read every word in the Official 
Report.

17:05
Meeting continued in private until 17:14. 
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15th Meeting 2006 (Session 2) 23 May 2006, Written Evidence

Submission from Scottish Legal Aid Board (SLAB) 

Introduction

1. The Board’s primary interest in the Legal Profession and Legal Aid (Scotland) Bill focuses 
on those provisions relating to legal aid. The Board does however also have an interest in 
the provisions relating to the establishment, powers and operation of the Scottish Legal 
Complaints Commission. 

Parts 1 and 2

2. The Board has a number of interests in this part of the Bill. The Board employs solicitors 
for a range of purposes. Internally, our solicitors provide in-house legal services 
(contracts, conveyancing etc) and take decisions on applications for legal aid. We also 
employ a small number of solicitors who provide services direct to members of the public, 
including through the Public Defence Solicitors’ Office, or to advice giving organisations 
with which we have set up partnership based projects.  

3. More broadly, the Board is responsible for registering solicitors providing criminal legal 
assistance and monitoring their compliance with a Code of Practice, drawn up by the 
Board and approved by Scottish Ministers. Finally, we interact with advocates and 
solicitors in private practice in a number of ways, deciding on applications for legal aid 
and assessing and paying their accounts in accordance with the legal aid legislation, 
regulations and guidance issued by us.  

4. In the course of exercising these various functions, we have a strong interest in the 
proper performance of solicitors’ and advocates’ professional responsibilities to their 
clients, the courts and the legal aid fund. From time to time, this gives rise to concerns 
about the practices of some solicitors and advocates, which might result in complaints to 
their relevant bodies or, in extreme cases, the procurator fiscal. For this reason, the Board 
has read with interest the Parts of the Bill relating to the Scottish Legal Complaints 
Commission. These parts of the Bill follow upon the Scottish Executive Consultation

“Reforming Complaints Handling, Building Consumer Confidence: Regulation of the Legal 
Profession in Scotland”.  The Board responded to that Consultation. We have a number of 
comments on the resulting provisions in these parts of the Bill. 

Issues related to the Board’s ability to make complaints 

5. It is not clear from the Bill whether the Board will be entitled to make a complaint to the 
Commission. Section 2 of the Bill explains that the Commission will receive complaints 
made by or on behalf of “any person having an interest”.  It is not clear from the Bill 
whether the Board would be recognised as a “person” for this purpose and therefore be 
competent to submit complaints to the Commission.  Although the Interpretation Act 1978 
allows “person” to mean a corporate body where the context requires, the explanatory 
notes to the Bill talk of “people”, suggesting that the focus may be on private individuals. It 
is important that the Board should not be excluded from making complaints to the 
Commission. 

6. It is not clear from the Bill how referrals (regarding the conduct of a solicitor or counsel) 
under Section 31 of the Legal Aid (Scotland) Act 1986 fit into the proposals for the new 
complaints process. Under section 31 of the Legal Aid (Scotland) Act 1986 (the 1986 
Act), the Law Society of Scotland and the Faculty of Advocates (the “relevant bodies”) are 
able to exclude particular solicitors or advocates respectively from undertaking legal aid 
work based on their “conduct”. Consideration as to the exercise of these powers would, in 
practice, tend to be triggered by a complaint made by the Board to the relevant body, 
although more recently these have also been triggered by a Committee of one of the 
professional bodies, on which the Board is represented  
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7. Given the definition of conduct in Section 2 of the Bill (either professional misconduct or 
unsatisfactory professional conduct), it is not clear how the Commission will deal with 
complaints made by the Board under section 31 of the 1986 Act.  Action by the relevant 
bodies under section 31 does not have to relate to misconduct, but simply “conduct”. We 
are concerned that the creation of the Commission should not prevent the Board from 
making a referral under Section 31.  It is not clear whether the Board could continue to 
make a complaint directly to the Law Society, if the conduct complained of did not fall 
within the definition of either professional misconduct or unsatisfactory professional 
conduct.   

8. Section 5 of the Bill requires the Commission to remit a conduct complaint to the relevant 
professional organisation. However, if complaints under Section 31 do not fall within the 
definition of conduct for the purposes of the Bill, it is unclear what the Commission would 
do with such a complaint sent to it by the Board, or passed to it by the relevant 
professional body under Section 24 of the Bill. 

9. Section 35 of the Bill imposes a duty on the professional organisation to investigate a 
conduct complaint remitted to it by the Commission.  However, these are complaints of 
conduct within the meaning of the Bill.  It is unclear how this sits with the professional 
organisations’ duty to investigate complaints within the meaning of Section 31 of the 1986 
Act.

10. It is not clear from the Bill whether the Board can make a ‘services complaint’. The new 
definition of services complaints may also affect the Board’s ability to complain in other 
regards.  The person who has an interest for the purposes of a services complaint must 
be a person who has been “directly affected by the suggested inadequate professional 
services”.  There may well be situations where a solicitor is not complying with provisions 
of the legal aid legislation or regulations but not in such a way as to “directly affect” the 
Board. For example, the Board could complain about a solicitor’s failure to co-operate in 
the recovery of expenses from the opponent. The failure prevents the Board from 
refunding the applicant’s contribution – it is the appllicant who is directly financially 
affected. However, if non-compliance did not meet the test for either misconduct or 
unsatisfactory conduct, and no complaint was possible under Section 31, then it would 
appear that no redress would be available to the Board.   

11. It is not clear from the Bill whether the intention of Ministers is that the Board should not 
be able to seek compensation as a complainer. Section 8 of the Bill appears to replicate 
the existing Section 53A of the Solicitors’ (Scotland) Act 1980 in respect of inadequate 
professional services.  In the event that the Board could establish an interest as a 
complainer on a services matter, it would still be unable to obtain any compensation, 
since only the client is paid compensation.   

12. It is unclear if the provisions in section 8 relating to taxation of accounts by the Auditor of 
the Court of Session apply to legal aid accounts, or only to private client matters.  If they 
apply to legal aid accounts, this would appear to introduce a tension with legal aid 
legislation, given that the Auditor of the Court of Session only has jurisdiction to tax such 
accounts as are authorised by regulations made under the 1986 Act (primarily Court of 
Session and High Court cases) and the Sheriff Court auditors deal with accounts in 
respect of sheriff court cases.  In any event, we are unclear why all accounts, which may 
include accounts relating to business conducted in the sheriff court, should be submitted 
to the Auditor of the Court of Session. 

13. Section 36 creates a new category of “unsatisfactory professional conduct”, punishable by 
censure together with either a direction for further training or payment of a fine to the 
Council of the Law Society not exceeding £2,000 or payment of compensation to the 
client not exceeding £5,000.  As the Board is not a client for these purposes, it cannot 
receive compensation. As already noted, it is unclear if the Law Society of Scotland will 
recognise “unsatisfactory professional conduct” as “conduct” for the purposes of Section 
31 of the 1986 Act.  Even if it does, there is a significant tension between the sanctions 
available under Section 31 of the 1986 Act, and censure under this Bill. The 1986 Act 
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allows the professional bodies to exclude the member from provision legal assistance 
services.  

14. Section 38 allows the Discipline Tribunal to direct a solicitor to pay compensation to the 
complainer.  It is unclear whether the Board will be recognised as a person to whom 
compensation may be paid. 

15. We would like to see clarification of these matters to ensure that the Board is able to 
properly raise complaints and seek redress where this is appropriate. 

Matters relating to the annual and complaints levies

16. We note that Section 18 requires all solicitors to pay an annual levy towards the costs of 
the Commission.  This levy will therefore apply to in-house public service solicitors, who 
are unlikely to be subject to complaints regarding inadequate professional services.  The 
Board currently employs 33 solicitors of which only around 16 provide legal services to 
clients, either directly or indirectly. However, this levy will be paid for all the Board 
solicitors.  

17. The proposal for payment of a complaints levy, regardless of the outcome of the 
complaint, appears unfair and may reduce access to justice. In addition to collecting an 
annual levy from solicitors, the Commission will also receive a levy every time the 
Commission is required to investigate a services complaint, regardless of whether the 
complaint has any merit (assuming it has passed the Commission’s own filter for frivolous 
or vexatious complaints). For illustration purposes, the Financial Memorandum suggests 
that this special levy may be £300. There is no mechanism for a refund of this levy if the 
complaint is not upheld.  In other words, even where a complaint is held by the 
Commission to be entirely unfounded, the practitioner will be required to pay the 
‘complaint levy’.  The Board regards this arrangement as unfair.  

18. We are concerned that these provisions have potential to encourage complaints by clients 
who know that by complaining the solicitor will incur a non-refundable cost. We are also 
concerned that this potential additional cost could affect solicitors’ business decisions in 
legal aid cases, particularly with regard to handling contentious work, or cases where 
profit margins may be narrower. This could in turn impact on access to justice as solicitors 
may decide not to provide a legal aid service, or not to take on types of client or case that 
they perceive as more likely to lead to a complaint – even if those complaints may turn 
out to be unjustified - for example, complex cases involving financial provision on divorce. 
Small firms, including those in rural areas, may also be particularly careful about the 
cases they take on, as they are less able to absorb costs and spread risks.  

Other matters

19. Finally, we would observe that the Bill does not amend Section 34 of the 1986 Act.  At 
present, Section 34 allows disclosure of information by the Board for the purpose of 
investigating, prosecuting or determining any complaint of professional misconduct.  
Section 34 requires to be amended to make reference to “unsatisfactory professional 
conduct”, and should also refer to the investigation of complaints for inadequate 
professional services by the Commission. 

Part 4 – Legal aid 

20. The Board’s primary interest in the Bill relates to Part 4 on proposed changes to legal aid. 
The provisions in the Bill follow on from the Advice for All consultation issued by the 
Executive in 2005. That consultation set out a vision for legal aid and publicly funded legal 
assistance more widely and proposed a range of responses to the weaknesses identified 
in the current system. 

21. The Board was strongly supportive of the proposals in the consultation, and particularly 
those that sought to improve the planning and coordination of advice funding and 
provision, through the use of flexible tools to ensure the availability of services to meet 
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identified needs. The majority of respondents to the consultation were also in favour of 
the approach set out, which included enabling the Board to play a more proactive role in 
funding services, including through the use of grant funding and contracting. 

22. Not all of the proposals in the consultation require legislative change. We are currently 
working with the Executive to take forward a range of initiatives linked to the Bill and the 
overall vision set out in the consultation. However, the Board believes that more 
legislative change is required than is set out in the Bill. In particular, and as discussed 
below, the Bill does not make specific provision for support of training to promote future 
supply of solicitors’ services, or changes to financial eligibility for civil legal aid through a 
tapered scheme. We are currently endeavouring to clarify with the Scottish Executive the 
extent to which these proposals can be taken forward under existing legislation or 
perhaps by changes to regulation. 

23. The Board is firmly of the view that such developments are necessary to ensure that 
Scotland’s legal aid system is able to respond effectively to the range of problems faced 
by people in 21st century Scotland and support the variety of ways in which information, 
advice, assistance and representation can help them resolve those problems.  

24. Scotland’s legal aid system was for many years regarded as a world leader, in terms of 
scope and coverage of the population. Particularly on the civil side, the Scottish system 
can no longer make those claims. The traditional case-by-case, solicitor-centred model 
still has a very important role to play, but we do not believe that it is sufficiently flexible to 
ensure delivery of the services needed to promote access to justice in modern Scotland. 

25. The vision set out in the Advice for All consultation recognised these limitations and 
pointed towards a more joined up, comprehensive and responsive system. The Board is 
therefore disappointed by the limited scope of the Bill, but will continue to work with the 
Executive and other stakeholders to find ways of giving effect to Ministers’ vision for the 
development and improvement of legal aid. 

Criminal legal aid in solemn proceedings 

26. Section 44 of the Bill transfers the responsibility for granting legal aid in solemn 
proceedings from the court to the Board. The Board supports Ministers’ wish to improve 
consistency and transparency of decision making and achieving greater control over both 
costs and fraud risks. The Board believes that transferring responsibility for the granting 
of solemn criminal legal aid will assist in ensuring the consistent application of the 
financial test set by Parliament. We do not believe that such a change would result in any 
delay to the progress of solemn cases or would hamper the defence solicitor’s ability to 
provide professional representation at all stages of the case, subject to a relatively minor 
change in legal aid regulations being made. 

27. There is no interests of justice test in solemn cases as there is in summary cases; the 
underlying assumption is that the matter being prosecuted is serious enough to merit 
legal representation. Parliament did however require that solemn legal aid should only be 
available where the court is satisfied that the accused would be unable to meet the costs 
of his own representation “without undue hardship to him or his dependants”. As stated in 
the Explanatory Notes to the Bill, section 44 of the Bill requires the Board to apply the 
same test. 

28. There is little information available as to how the courts apply the test; the Board is not 
aware of any guidance available to sheriffs as to what might constitute undue hardship or 
how an applicant’s resources might be assessed. The timing of the application to the 
court suggests that the applicant may not always be in a position to provide 
documentation to verify the information on income and outgoings that the Board would 
suggest is necessary in order for the test to be applied effectively.  

29. The Board has very limited powers when it comes to investigating potential false 
disclosure of financial information in solemn legal aid applications. Where we identify 
examples of understated or undeclared resources we do not, unlike civil legal assistance 
or summary criminal legal aid, have the ability to terminate legal aid – only the court can 

206

438



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX D

do this. As it is often unclear exactly how the court has arrived at its decision to grant 
legal aid, it is not always easy for us to assess the significance of the variations we 
detect.

30. The Board currently applies an undue hardship test in summary cases. We have 
established clear processes for assessing applicants’ resources and for determining 
whether these resources enable the applicant to meet the likely cost of their case without 
undue hardship. These processes are followed consistently across all cases (we have an 
internal Independent Checking and Quality Unit that reviews the application of our internal 
guidance by assessment officers). 

31. The Board will need to develop a similar approach to the undue hardship test in solemn 
cases, reflecting as we do this the wider range of costs that might be incurred in 
instructing a defence agent in a solemn case and the higher likelihood of custodial 
disposal in solemn cases which would affect an applicant’s ability to fund a case.  

32. We appreciate that there are concerns in some quarters that a transfer of the grant of 
solemn legal aid to the Board would lead to delays in cases being processed though the 
courts. We do not think that such problems will arise for two main reasons.  

33. First, our performance in summary cases is extremely good. 99% of cases are dealt with 
within our target time of 10 days. In fact, we deal with around 80% of the 80.000 
applications we receive each year in less than 2 days, in our hands and, with very few 
taking more than 5 days. 

34. As we move towards electronic submission and processing of applications over the 
coming year or so, we can expect an even higher proportion of cases to be turned around 
within these very short timescales. Given that we have to apply both a means and a 
merits test in summary cases, we would expect to be able to take means decisions on 
solemn cases very quickly indeed. 

35. Second, various provisions ensure that legal aid is available in solemn cases prior to a 
decision being taken by the court at present, or the Board in future. Legal aid is available 
automatically in solemn cases until an application for legal aid is determined or the 
accused is bailed or remanded in custody. However, there is a risk that in a case the 
accused may be fully committed at the first hearing or that for some reason no application 
for legal aid is made at the first hearing but delayed to the committal hearing. In both 
these situations, automatic legal aid would not be available. 

36. Legal Aid cover will be required in these situations. However, in summary cases and 
appeals, a system of ‘special urgency’ legal aid operates, under which the solicitor is able 
to undertake work during the short period while a legal aid application is being 
considered. We have already suggested to the Scottish Executive that the existing special 
urgency regulation be amended to cover solemn cases, thereby filling this potential gap in 
provision.  

Register of advisers: advice and assistance 

37. Section 45 amends the 1986 Act to enable advisers other than solicitors or counsel to 
provide advice and assistance. There are two main elements of the section 45 provisions: 
those relating to the services registered advisers will be able to provide; and those setting 
up the register of advisers and detailing the content of the Code of Practice (the adviser 
code). We have comments to make on each of these elements. 

Advice and assistance 

38. We agree that the legal aid fund should support services provided by non-legally qualified 
advisers. The Board has long recognised that the legal aid system reflects only one part 
of the landscape of advice services; those delivered by solicitors and counsel. The world 
has changed and there are now many forms of advice available on different areas of the 
law and provided by a range of agencies, some but not all of which employ solicitors. In 

207

439



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX D

this sense, the legal aid system is out of step with wider society by focusing only on 
services provided by lawyers. 

39. We therefore supported the proposal in the Advice for All consultation that the legal aid 
fund should support services provided by non-legally qualified advisers. Section 45 
provides for this in a very specific way by allowing registered advisers to provide advice 
and assistance as defined in the 1986 Act.  

40. Case by case funding is one mechanism for providing funding but grant-funding is our 
preferred option. In our response to the consultation, we suggested that payment for 
advice and assistance on a case-by-case basis should not be the primary route through 
which the Board could fund services provided by non-lawyer agencies. Grant-funding 
would be a more effective and appropriate tool for securing the availability of services. 
Case-by-case funding through advice and assistance would be a fall back position where 
grant funding would not be appropriate in any given situation, such as where levels of 
demand were not clear enough to justify a fully grant-funded service. 

41. We believe that the way in which the not-for-profit sector operates means that many 
organisations may choose not to use case-by-case funding. Most agencies in the not-for-
profit sector operate on the basis of grant funding and so are unlikely to have the systems 
and procedures in place to enable them to operate on a case-by-case funding basis. 
Advice and assistance is relatively simple to operate, but nevertheless requires an 
application form to be filled out in each case and an account to be submitted at the end of 
the case setting out the detail of the work carried out and fees due. This reflects more 
closely how solicitors deal with private clients; it is not how most advice agencies operate. 
An extension of advice and assistance to registered advisers would also require those 
advisers to comply with the existing conditions for a grant of advice and assistance, 
including a means test, the collection of contributions and the recovery of fees from 
property recovered or preserved. For these reasons, we are unclear how many advice 
agencies will wish to become registered to provide advice and assistance. 

42. We think that the legal profession will see advantages to the extension of advice and 
assistance. We think that the legal profession may see significant opportunities to employ 
paralegals or other advisers to carry out work which would either not be chargeable to the 
legal aid fund at present if carried out by those advisers, or which may in fact be carried 
out at present by solicitors. This would suit the way in which firms work: paralegals work 
alongside and under the supervision of lawyers in many areas of private practice, and a 
number of law centres already employ highly skilled but non-legally qualified advice staff. 
We are unclear whether this is the extension of activity that Ministers anticipated in 
bringing forward this provision. 

43. There is a problem in the drafting of the definition of advice and assistance in the Bill – it 
does not allow registered advisers to provide a full range of services. Section 45(3) 
specifies which parts of the definition of advice and assistance are to be extended to 
registered advisers. Section 6 of the 1986 Act provides for a range of activities to fall 
under the definition of advice and assistance. The proposed amendment only extends 
one part of this definition to registered advisers (“advice …on the application of Scots law 
to any specified categories of circumstances which have arisen in relation to the person 
seeking advice”).  

44. This means that the other elements of advice and assistance set out in the 1986 will not 
apply to registered advisers (advice on “steps which that person might appropriately 
take”, or assistance in taking those steps). This restriction does not to our mind reflect the 
range of services registered advisers currently provide to their clients, or the range of 
services it would be appropriate for the legal aid system to fund. The provision as drafted 
would effectively allow only very initial advice to be funded, which does not seem to us to 
achieve best value out of even that funding. If case by case advice and assistance is to 
be provided effectively by registered advisers, we would argue that the full definition set 
out in the Act at present should be adopted. 

45. The Board favours grant funding as the primary funding mechanism. This will allow us to 
identify gaps in provision and meet specific needs. Our preferred option for funding work 
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by registered advisers would be grant funding. As noted above, this is in keeping with the 
way most of the not-for-profit sector operates at present and would enable the Board to 
act strategically. Essentially, grant funding could be used to help people sort out the same 
kind of legal problems that the existing legal aid schemes were set up to deal with, but in 
a proactive, planned and directive way designed to meet specific needs or to fill identified 
gaps. 

46. The Board has a very limited ability at present to ensure that advice and assistance is 
provided by solicitors in areas of particular need, whether legally or geographically. The 
same would apply to registered advisers. Grant funding on the other hand would enable 
the Board, working with others in a coordinated and consensual manner, to identify areas 
of need and offer grants to those able and willing to provide services to meet those 
needs. This is entirely in keeping with the vision, set out by Ministers in their consultation, 
of a planned and coordinated system in which funders and providers work together in an 
evidence based way to ensure the availability of high quality services according to need. 

47. We are working closely with the Executive to develop plans for the wider development of 
the planned and coordinated approach to funding and provision. We are also keen to 
develop ways of funding and delivering services that may not require primary legislative 
change, such as the use of employed solicitors. 

48. However, we would suggest that additional provisions are required in the Bill itself if the 
Board is to be able to work effectively with others to deliver the vision set out in the paper. 
The key element of this is the addition of provisions enabling the Board to fund 
information, advice, assistance and representation through the use of grants, or contracts, 
rather just the case-by-case mechanisms set out in the 1986 both at present and as 
amended by the Bill.

Register of advisers and adviser code 

49. The Board and the Executive have worked together to develop a cross-sectoral quality 
framework which maps the range of legal advice services available to the public and the 
quality standards used. We believe that quality assurance is key to making the whole 
system work better. This is reflected in our work with the Law Society to develop quality 
assurance mechanisms for solicitors providing civil legal assistance and ongoing 
development of similar systems for solicitors and counsel providing criminal legal 
assistance. We therefore support the wider development of quality assurance 
mechanisms, in part to ensure that all publicly funded advice services are of an 
appropriate standard, whether provided by a lawyer or otherwise. However, we also 
believe that widely recognised quality standards can promote effective referral between 
advisers and agencies in different sectors and can contribute to better planning of service 
provision.  

50. For these reasons, during 2004/05 the Board worked with the Executive and met with a 
wide range of stakeholders to pave the way for the development of a cross-sectoral 
quality framework. This would be relevant to lawyers and non-lawyers, those in the 
private, not-for-profit and statutory sectors and cover a wide range of services with the 
aim of being recognised by providers and funders alike.  

51. This work proceeded on the basis that many quality systems already existed and that a 
new and separate set of requirements could only add to existing burdens. Instead, it was 
expected that this work would lead to agreement over the key elements of any quality 
system and recognise those existing systems that covered these key elements. For those 
providers that were not signed up to an existing system, or for those systems that did not 
include all key elements, a ‘generic’ standard would be developed to which reference 
could be made by providers and funders. 

52. In addition to this work, the Code of Practice and register of advisers will set standards for 
those eligible to provide advice and assistance. The need for quality assurance to 
accompany an extension of advice and assistance to non-lawyer advisers is reflected in 
the provisions in the Bill related to the register of advisers and the adviser code. Only 
registered advisers and organisations will be eligible to provide advice and assistance 
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and to be registered, advisers and organisations will have to comply with an adviser code, 
drawn up by the Board, approved by Scottish Ministers and laid before Parliament. 

53. The Board can see the attraction of the idea of an adviser code and register, in that it 
provides the Board with a statutory basis for setting standards for services provided by 
registered advisers and funded through legal aid. In this respect, the Bill provisions mirror 
fairly closely those already in the 1986 Act relating to the registration of solicitors and 
firms providing criminal legal assistance.  

54. The detailed provisions on the Code set out in the Bill require the Board to specify 
standards, conduct, practice and training. The Board would wish to approach these 
requirements by reference to existing standards where possible and appropriate, rather 
than setting a whole new range of requirements for organisations and advisers who may 
already be meeting several sets of requirements for different funders, professional bodies 
or umbrella organisations. In that way, we would seek to avoid duplication, while making 
sure that it gives adequate protection to clients and the taxpayer. 

55. The Board would prefer, where possible, to be able to register organisations rather than 
individuals and to make each registered organisation responsible for ensuring that any 
adviser providing advice under the organisation’s auspices is competent to do so. In 
monitoring the organisation’s compliance with the code, the Board would then check that 
systems were in place to make sure that individuals were adequately trained, supervised 
and supported. Where an individual provides advice other than in connection with a 
registered organisation, we would still require the individual to become registered, in 
effect as a sole practitioner. 

56. The Board is already giving consideration to the content of the code, so that an illustrative 
draft can be provided to the Committee for consideration at Stage 2 of the legislative 
process. In developing this draft, the Executive and the Board will be consulting with 
stakeholders and a series of meetings is already underway. In this way, the Board hopes 
to be able to develop a code which is relevant to the organisations it is aimed at, is as 
non-bureaucratic as possible and both reflects and recognises the existence of such 
quality systems as the various organisations have developed to date. 

57. We will continue the development of the over-arching approach to a cross-sectoral quality 
framework. We would also wish to work in consultation with the sector to ensure that the 
adviser code and registration process can be viewed as part of, and consistent with, that 
wider framework. 

Other matters 

58. Section 46 of the Bill essentially reinstates provisions that were present in the original 
1986 Act but which were inadvertently repealed by the Westminster Parliament when it 
passed the Legal Aid Act 1988 (which set up the Legal Aid Board for England and 
Wales). These are technical changes that enable the Board better to administer funds 
received from contributions, expenses and property recovered and preserved as a result 
of a legally aided action. 

Part 5 - General 

59. Section 47 specifies that nothing in the Bill applies to, amongst other things, the provision 
of advice in relation to immigration and asylum. Our understanding is that these 
provisions are designed to reflect the fact that various activities constitute reserved 
matters and, in the case of immigration and asylum services, regulation and complaints 
handling fall under the jurisdiction of the Office of the Immigration Services 
Commissioner. However, legal aid in relation to immigration and asylum is in fact a 
devolved matter. The Board is concerned that section 47 as drafted appears to exclude 
immigration and asylum from the terms of any of the provisions on legal aid, including the 
register of advisers, advice and assistance by registered advisers and the handling of 
contributions. If this is indeed the case, we would argue strongly that section 47 should be 
amended to exclude Part 4 of the Bill from its terms. 
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Supplementary submission

During our attendance at the Justice 2 Committee on 23 May 2006, the Committee requested  
 information on the background to proposals for the employment of solicitors to provide 

civil legal assistance services and  
 a note on the dialogue between the Scottish Legal Aid Board and the Law Society of 

Scotland on complaints that are made to the Law Society in legal aid cases. 

Employed solicitors 

I enclose a separate paper on the background to the proposals for the employment of 
solicitors to provide civil legal assistance services. 

Complaints in legal aid cases 

I can confirm that I wrote to Mr Michael Clancy, Director of Law Reform on 18 March 2003. 
 I drew to his attention that we had previously discussed the Board’s wish to be made 

aware of complaints about the conduct of solicitors in legal aid cases.  
 The Board wanted to know whether there were any general or specific lessons to be 

learned that could be passed on to solicitors, applicants or opponents or that could lead to 
changes in the Board processes. In addition, I highlighted the need to protect public 
funds.

 I requested details of the number of complaints involving legal aid cases; what these 
complaints involved, the outcome and how many went to the Legal Services Ombudsman. 

Mr Clancy responded to me on 2 May 2003. 
 He advised that the matter had been considered by the Legal Aid Committee. 
 Mr Clancy provided statistics from the Society’s annual reports on the number of 

complaints and their categorisation. However, the categorisations do not include ‘legal 
aid’. He confirmed that none of the complaints involved complaints about legal aid as the 
main issue. 

 Mr Clancy also confirmed that the Client Care Committee would notify the Board of any 
issues it considered to be of importance or relevance to the Board. He valued the helpful 
relationship the Board and Society had which allowed the Society’s Committees to ask the 
Board information or advice on legal aid issues. 

 Mr Clancy was concerned that there may be data protection issues over the sharing of the 
details of complaints but was happy to discuss this. 

Further discussions have taken place between the Board and the Law Society on this matter. 
In addition, Board officials and members of the Society’s Client Relations Office meet from 
time to time to discuss operational matters. The Law Society is considering how further 
information on complaints involving legal aid cases can be passed to the Board. 

Employment of Solicitors to Provide Civil Legal Assistance 

When Board officials gave evidence to the Justice 2 Committee in May, the Committee asked 
for further details of the Board’s proposals to employ solicitors to provide civil legal 
assistance. This note sets out briefly the background to the proposal and how the Board 
would see employed solicitors operating. The Deputy Justice Minister, Hugh Henry MSP, 
wrote to the Committee on 2 March 2006 and advised that the direct employment of solicitors 
would be taken forward in parallel with the Legal Profession and Legal Aid Bill to improve the 
provision of publicly funded legal assistance. 

Background 

There continues to be concern expressed by the profession, voluntary agencies and MSPs 
about a perceived reduction in the availability of solicitors undertaking civil legal assistance, 
particularly in rural areas. The Board’s own evidence points to a general reduction in the 
number of firms undertaking legal aid work and a continued decline in the number of 
applications for civil legal aid, particularly in relation to family matters. It can also be argued 
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that there has traditionally been a shortage of firms undertaking social welfare cases, such as 
housing.  

One of the aims of the reform of civil legal aid was to encourage supply and ensure that 
adequate numbers of firms continued to provide a civil legal assistance service. We know that 
fewer firms are now doing so, even though some of them may continue their registration for 
existing clients or specific cases. Alongside the evidence from other stakeholders, such as 
CABx and Women’s Aid groups, the Board is sufficiently concerned about supply to 
recommend the use of employed solicitors to meet specific gaps in supply. 

This is not the only way in which the Board would wish to ensure sufficient supply. The 
Board’s monitoring of the impact of the reforms suggests a need for several changes to the 
block fee structure to better reflect the level of work required in certain types of case, 
particularly complex family matters. Some changes are also required to reflect variations in 
practice in different courts.  

We are also continuing to work with the profession to ensure that solicitors understand the 
block structure properly and receive correct payment for the cases they handle (we have 
significant evidence of solicitors and law accountants failing to claim all of the blocks payable 
in particular cases, adding to the perception that the new fee structure does not cover all 
work, or adequately remunerate the work it does cover). 

Over the next two to three years, we are also conducting a detailed review and reform 
process focussing on reducing bureaucracy and simplifying civil legal assistance, making it 
easier to understand and operate for solicitors and their clients. Our aim in doing so is to 
minimise the additional administrative burden for solicitors representing clients under legal 
aid.

Taken together, we are hopeful that these measures will encourage solicitors to continue to 
provide a civil legal assistance service. However, we recognise that there may still be some 
areas of the country or types of case for which supply by private solicitors may be insufficient 
to meet all needs. It was for this reason that the possibility of the Board employing solicitors to 
tackle supply problems was included in the Advice for All consultation, and the proposals 
received widespread support.  

These proposals can be seen within a broader strategic context in which the Board is able to 
employ a series of flexible tools to better match supply with demand. At present, all legal aid 
is provided on a case by case basis and relies on solicitors choosing to provide particular 
services in particular places at particular times. There is little the Board can do to influence 
these individual business decisions, or to put in place means of service provision if no solicitor 
chooses to provide a case by case service in an area of need. 

The Board is keen to develop a more proactive approach, building on the existing ‘judicare’ 
model (case by case funding through private solicitors), but also extending to contracts with 
solicitors for particular services, grant funding of provision by non-lawyers where appropriate 
and direct provision through employed solicitors where there is sufficient demand or there is 
no other way of making services available. 

The Board is unable to do all of these things without some change to its governing legislation. 
The Legal Profession and Legal Aid (Scotland) Bill is clearly an ideal opportunity to make 
these changes, although the Bill as introduced does not do so. We are working with the 
Executive to identify the need for and potential scope of amendments that might be 
introduced at Stage 2 to give the Board the tools to implement this more strategic model of 
ensuring the provision of civil legal assistance. 

Benefits of employed solicitors 

Employed solicitors would provide a range of benefits.  
 They would provide access to justice where that may be at risk due to declining 

numbers of solicitors willing to take on cases. This appears to be a particular risk in 
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rural areas, or specific types of cases, such as those involving allegations of domestic 
violence.

 They would enable us to test whether supply in any given area (of law or geography) is 
inadequate or whether the reasons for declining supply are demand related.  

 They would enable us to benchmark the cost of providing a commercially viable civil 
legal assistance service.   

 They would provide a valuable insight into the operation of the civil legal assistance 
and wider civil justice and advice systems. 

 They would demonstrate that a joined-up approach was being taken, by linking with 
and complementing previously separate initiatives and programmes.  

 They would aim to establish more effective links with judicare provision through testing 
of proactive referral between judicare solicitors and directly employed solicitors, as well 
as between either type of solicitor and advice agencies. 

Structure of the new service 

The Board has proposed the use of two different models for employed solicitors: 
 Civil legal assistance offices (CLAO) – this would be the civil equivalent of the Public 

Defence Solicitors’ Office. The Board would employ two or three solicitors in each stand 
alone office. They may be generalist or specialise in particular types of civil law. As well 
as serving a local community, they may also travel more widely, particularly if they deal 
with a specialist area of law. Depending upon the focus or each office, they could be 
located alongside other publicly funded services, such as community health services, 
local authority services or voluntary sector advice agencies.  

 Employed solicitors hosted in a private sector solicitor’s office – the directly employed 
solicitors would provide a direct casework service from a base in a private sector 
solicitor firm (or where appropriate a law centre setting). This may be an attractive 
proposition to some firms, who might regard it as another “string to their bow”. Having a 
Part V solicitor on the premises would enable the firm to extend the service it offered 
clients. Cases could be referred to the Part V solicitor from other solicitors in the firm, 
but we would also want to use this model to test referral to and from private sector 
solicitors and non-solicitor agencies unable to find a firm willing or able to take on 
cases.  

Submission from the Scottish Consumer Council 

Introduction  

The Scottish Consumer Council welcomes the general principles of this bill. We have an 
interest in both of the main aspects of the bill - complaints about the legal profession and legal 
aid - from the perspective of consumers who use legal services. We have for some years 
argued that there is a need for an independent body to deal with complaints against lawyers, 
to ensure that the public has confidence in the legal system. We have also long argued that 
there is a need to introduce new, innovative and more effective ways of providing publicly 
funded legal assistance. We are disappointed that the bill does not progress this latter issue 
to the extent that we had expected, as discussed in more detail below in relation to Part 4 of 
the bill.

Part 1- The Scottish Legal Complaints Commission  

We have long been concerned to ensure that complaints about lawyers in Scotland are 
handled in a way that operates in the interests of Scottish consumers. We therefore very 
much support the Scottish Executive’s stated aim of the proposed reforms contained in the 
present bill: ‘to put the users of legal services at the heart of regulatory arrangements.’ 1 
Consumers who use lawyers do so at important and often stressful and difficult times in their 
lives. They place important transactions in the hands of their lawyers, and if things go wrong 
with that relationship it can have a devastating effect on client confidence. Where 
dissatisfaction does arise, consumers need to have no doubt about the impartiality of the 
dispute resolution mechanism.  
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This evidence focuses primarily on the arrangements for handling complaints against 
solicitors. Solicitors provide by far the greatest proportion of legal services to clients, and 
therefore most complaints that are made concern those services. However, the bill also 
concerns the future regulation of complaints against advocates, conveyancing and executry 
practitioners, and those granted rights of audience under the Law Reform (Miscellaneous 
Provisions) Act 1990. We believe that it is appropriate that similar arrangements should be 
made in respect of these groups of professionals; it would not be fair to either consumers or  
lawyers if non-solicitors were subject to different arrangements.  

In 1999, we published research into the experiences of those who had complained to the Law 
Society of Scotland about a solicitor. Half of those who responded believed that their 
complaint had not been handled fairly. The detailed responses revealed a clear perception 
that the Society was not impartial in its handling of complaints, appearing to take the side of 
the solicitor. We believe that the greatest weakness in the present system for handling 
complaints against solicitors is the lack of consumer confidence in the ability of the Law 
Society of Scotland to adjudicate impartially on complaints. At present, the Society has a dual 
role: firstly, to regulate solicitors and represent the public interest in relation to the solicitor 
profession, and secondly, to represent the interests of its members. We believe that 
consumer confidence in the complaints-handling function is crucial and that our research, and  
the conclusions of the Justice 1 Committee’s inquiry, showed that the present model does not 
command that confidence. Once lost, it is very difficult for such confidence to be regained, no 
matter how many improvements are made to the system.  

While we give credit to the Law Society of Scotland for the considerable improvements it has 
made in recent years, any complaints system run solely by a profession’s representative body 
appears anachronistic and outdated today. The development of ombudsman schemes in 
financial services and the reform of regulation in other professions such as medicine and 
architecture point to the significant impact the consumer voice has had in recent years.  

The move is away from in-house complaints handling towards independent schemes, 
because that appears to be the only way to ensure that consumers will have confidence in the 
adjudication of complaints. This issue of confidence is crucially important, particularly in the 
provision of legal services. In our view, the establishment of an independent body to deal with 
complaints about lawyers is the only way forward to ensure public confidence in the legal 
profession.  

We therefore welcome the proposal to establish an independent Scottish Legal Complaints 
Commission to deal with complaints about lawyers, where they have not been capable of 
resolution at an earlier stage. This concept is central to the proposed new system: consumer 
complaints should be dealt with quickly and effectively at a local level, by the business or 
professional involved, so far as possible. Many complaints can be resolved by way of an 
apology or informal agreement at this stage. Only where local resolution fails, should the 
complaint then go to a higher complaints handling body.  

It is in the interests of both client and solicitor that complaints are dealt with as early as 
possible. We welcome the policy intention behind the bill that complaints should be dealt with 
at an early stage, by the practitioner who provided the service complained about. We believe 
that such local resolution is the best way to resolve complaints before they escalate, and we 
have therefore welcomed the recent introduction by the Law Society of Scotland of a practice 
rule requiring all firms to have a complaints procedure and a client relations partner.  

Section 3(2) of the bill provides that the Commission need not deal with a complaint where 
the complainer has not first raised the matter with the practitioner or his or her firm.3 This 
does, however, provide scope for the Commission to accept a complaint under these 
circumstances, where it considers this to be appropriate. There will be some instances where 
the complainer will feel unable to raise the matter direct with the practitioner, and we therefore 
welcome the fact that the Commission is given this discretion.  

The bill also aims to ensure that practitioners and their firms do everything they can to resolve 
complaints by providing that the Commission may refer a service complaint back to the 
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practitioner or firm if it considers that they have not made a sufficient attempt to negotiate a 
settlement.4 It also requires them to notify the Commission within a notified period to provide 
an account and an explanation of the steps they have taken to negotiate a settlement.5 

Service and conduct complaints  

We have long been concerned that the various categorisations applied to complaints by the 
Law Society of Scotland are confusing, and that complainers often do not know the difference 
between the different types of complaint. We have argued that they should not have to know 
the difference, and we welcome the definition of a complaint in the bill as ‘any expression of 
dissatisfaction’.  

It is sometimes very difficult to draw the line between inadequate professional services (IPS) 
and professional misconduct. The distinction may sometimes boil down to a matter of degree: 
if a solicitor fails to reply to one letter or telephone call from his or her client, depending on the 
circumstances the service the client received might be inadequate. If, however, s/he fails to 
reply to any communication from the client, this might be considered to be conduct “which 
would be regarded by competent and reputable solicitors as serious and reprehensible”, and 
therefore would be professional misconduct.  

We are concerned that the bill makes a clear distinction between service and conduct 
complaints, by providing that service complaints are to be dealt with by the Commission, while 
those regarding a practitioner’s conduct are to be referred to the relevant professional body. 
We can see that there is an argument in favour of referring conduct complaints to the 
professional bodies, as this would ensure that those bodies are aware of the problems which 
exist within the relevant profession, and could address these in the form of practice rules and 
professional guidance.  

While we have previously been persuaded by this approach, we now consider that, on 
balance, conduct complaints should also be dealt with by the Commission. We are persuaded 
by arguments made by the current ombudsman and others that many complaints have 
elements of both service and conduct, and that these are very difficult to separate. The 
distinction between the various types of complaint is not always clear, even to solicitors, and 
members of the public cannot be expected to distinguish between them. We therefore believe 
that if conduct complaints are referred to the professional bodies, there will continue to be a 
lack of public confidence in the system, with the result that the bill will fail to meet its primary 
objective. 

Were conduct complaints to be dealt with by the Commission, the Law Society of Scotland 
would still have an important role in promoting the reputation of the solicitors’ profession as a 
whole, rather than ruling on individual complaints. It would also have a clear role in trying to 
ensure that complaints are properly dealt with by firms, and offering training and guidance to 
its members. Without the burden of a complaints handling role, it would have the ability to 
concentrate more of its resources on its promotional and representational role. It would also 
continue to have a vital role in regulating the profession in relation to admissions, education 
and training, while promoting good practice and generally enforcing its code of conduct and 
practice guidelines. 

Complaints about fees  

We also think that the Commission should have power to deal with complaints about the fees 
charged by practitioners. At present, the Law Society of Scotland is unable to deal with such 
complaints, and the only recourse for those who are unhappy with the fee they have been 
charged by a solicitor is to have the account taxed by the auditor of court. However, there is a 
risk that the client will have to pay for this. Unless the auditor finds that the account was 
excessive, it is likely that the client will have to pay the auditor’s fee, in addition to what the 
auditor determines is a fair and reasonable fee for the solicitor’s services. This possibility may 
well deter clients from using the taxation procedure. We also have serious concerns that the 
current taxation procedure lacks transparency and consistency. We therefore consider that 
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the system would be fairer and more transparent if the Commission were to deal with fees 
complaints in the future.  

Mediation

We welcome the proposal that the Commission will have the power to resolve disputes by 
mediation, where both parties agree. This should help to reduce the number of cases going to 
formal investigation, thereby reducing the cost and time involved for the parties. We are very 
much in favour of using the most appropriate method of resolving disputes, and consider that 
less formal means of resolution should be used before recourse to more formal methods 
where possible. However, our 1999 research found that more than half of those who had 
been offered conciliation by the Law Society of Scotland did not find it helpful. We expressed 
concern that some complainers may feel pressurised into accepting conciliation, because 
they did not appreciate that it was not compulsory.  

It is therefore important to ensure that both parties understand what is involved in mediation, 
and in particular, the fact that it is a voluntary process. The Commission would also need to 
be mindful of the potential imbalance of power between the complainer and the practitioner. 
Most complainers will not have the benefit of independent advice, and we would not wish to 
see a situation where some complainers may reluctantly agree to a settlement with which 
they are not happy, because they feel intimidated.  

Compensation  

We welcome the powers of the Commission under section 8, where it upholds a service 
complaint. The proposed increase in the limit up to which compensation can be awarded, 
from £5000 to £20,000, is particularly significant for those who have cause to complain about 
their legal practitioner. Increasing the limit to this level should have a significant deterrent 
effect in ensuring that firms do not fail to provide an adequate service.  

Negligence claims  

It is also significant that the bill explicitly states that ‘inadequate professional service’ includes 
negligence; this will allow the Commission to deal with the majority of negligence claims 
against solicitors. Previously, the problem in situations where negligence is alleged has been 
that the Law Society of Scotland has refused to deal with the matter, requiring the complainer 
to pursue it through the Society’s master policy or if necessary, the courts. This is a costly and 
slow process, and it is likely that many complainers do not pursue the matter for that reason. 
We also have anecdotal evidence that where complainers do pursue a negligence claim, 
some have had great difficulty in finding a solicitor who is willing to sue a fellow legal 
professional. The ombudsman is also concerned about this issue, and has recommended that 
Scottish Ministers should look into the matter. 

We therefore welcome this provision, which will mean that a considerable proportion of 
complainers with negligence claims will no longer have to face the risk, expense and 
uncertainty of taking their claims to court. Moreover, the court process can be slow, and we 
would hope that this procedure will allow claims to be dealt with quickly and efficiently, 
allowing both the complainer and the practitioner to get on with their lives sooner than at 
present.  

We have previously expressed the view that any limit on negligence claims is arbitrary, and 
we can see no reason in principle why the Commission should not be able to deal with 
negligence claims of any value. We welcome the provision in section 8 that Ministers will 
consult with appropriate consumer interests should they decide to amend the compensation 
limit.

Other powers  
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We welcome the Commission’s powers to monitor compliance with its directions, to examine 
documents and demand explanations, and to obtain information or documents from the 
professional organisations. 

We also welcome the duties placed upon the Commission to monitor practice and identify 
trends in both service and conduct complaints, and to publish reports and guidance on these 
matters. As we have said, we think that conduct complaints should be dealt with by the 
Commission, but the professional bodies should continue to have a central role in promoting 
good practice in the relevant professions. The Commission should therefore liaise with the 
professional bodies in the production of such guidance.  

We also welcome the Commission’s duty to provide advice to the public on the process 
involved in making a complaint.  We hope that the Commission will provide a telephone 
helpline, and publish clear and accessible information for the public on the complaints 
process.  

We are particularly pleased to see that section 14 gives the Commission power to enforce 
any direction it makes under section 8 in the courts. One of the major criticisms of the Scottish 
Legal Services Ombudsman has been that, while she has power to make recommendations 
to the professional bodies, she does not have powers to enforce them. Research has found 
that many complainers feel the ombudsman does not have sufficient ‘teeth’, and should be 
given increased powers. The new Commission will have such ‘teeth’, allowing it to effectively 
enforce its directions. 

We warmly welcome the provision in section 29 that the Commission may monitor the 
effectiveness of the Scottish Solicitor’s Guarantee Fund and the Law Society of Scotland’s 
master policy for indemnity insurance. The New South Wales ombudsman has the power to 
oversee the equivalent mechanisms in that jurisdiction, and we have previously argued that 
this would be appropriate for Scotland. We have been contacted in recent years by a number 
of complainers who have had difficulties in pursuing claims under the master policy. We 
consider that the current procedure appears to lack transparency, and gives some 
complainers the impression that the insurers are in league with solicitors and the Society. This 
new provision should help to increase public confidence in the operation of the policy.  

Membership of the Commission  

We welcome the fact that the Commission will be chaired by a non-lawyer member, with a 
non-lawyer majority. This should ensure that the Commission is seen as truly independent of 
the legal profession. We like the use of the term ‘non-lawyer’ rather than ‘lay’; we have 
evidence from other areas of our work that the term ‘lay’ is not always well understood. It may 
be seen to imply a lack of knowledge and experience, when in fact non-lawyer members are 
likely to have significant knowledge and expertise in other areas of life. We are pleased that 
the bill makes specific reference to appointing those with experience and knowledge of 
consumer affairs and complaints handling. We would also welcome the knowledge and 
experience of the lawyers appointed to the Commission; like the non-lawyer members,  
they would be there to represent the public interest, rather than the interests of their own 
profession.  

Funding
In line with the policy intentions of the bill, we believe that the legal profession, individually 
and collectively, should be encouraged to try to resolve complaints without complainers 
having to resort to the formal complaints system. A ‘polluter pays’ approach will encourage 
this, and we therefore support the bill’s approach: a general levy on all members of the 
profession, and a complaints levy on firms against whom a complaint is made, provided that 
the complaint is not frivolous, vexatious or otherwise ineligible.  

Part 3- Legal Profession: other matters  

We are pleased that Section 39 provides that the Scottish Solicitors’ Discipline Tribunal 
should have equal numbers of solicitor and non-lawyer members. We think, however, that, as 
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with the Commission, the tribunal should be chaired by a non-lawyer. While the legislation 
allows for a non-lawyer to chair the tribunal, the current chairman is a solicitor, and we believe 
that in practice this has always been the case.  

We welcome section 42 of the bill, which is intended to pave the way for the commencement 
of Sections 25-29 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990, which 
relate to the granting of rights of audience in the Scottish courts to non-lawyers. We have long 
argued that greater competition in the provision of legal services would be in the interests of 
consumers, and should be encouraged, subject to adequate safeguards.  

Consumers should have a wider choice as to who represents them in court, should they feel 
unable to represent themselves. We believe that there are some non-legal professionals who 
could very competently represent clients in court, such as insolvency practitioners in 
bankruptcy cases. These provisions are clearly in the interests of consumers, but they cannot 
be utilised until they are brought into force. At that stage, any organisation wishing to make 
such an application must prove that it fulfils the criteria laid down by the legislation. 

We are aware that there may be an issue in relation to section 42 regarding non-lawyer 
providers of executry services. As we understand it, while at present others, such as 
accountants, can provide most executry services, they cannot make application for 
confirmation of an estate, but must refer this to a solicitor. We consider that this matter should 
also be brought within the scope of section 41, in the interests of greater competition and 
consumer choice.  

We welcome the clarification of the status of solicitors admitted as notaries public, but who 
are no longer practising, and are not therefore covered by the Law Society of Scotland’s 
master policy for indemnity insurance. The current situation may lead to confusion, and may 
pose an element of risk to consumers. 

Part 4 - Legal Aid  

An important feature of a just and inclusive society is the ability of all of its members to 
enforce their rights, meet their responsibilities and resolve their disputes. The costs of doing 
so should be affordable, while the processes available should be both appropriate and free of 
undue delay. We welcomed the recognition by the Scottish Executive in last year’s Advice for 
All consultation20 that more effective targeting of publicly funded legal assistance can 
contribute to greater social inclusion in Scotland. Publicly funded legal advice, information and 
representation are essential public services, which are required to ensure that those who 
need to resolve their disputes are not excluded from the civil justice system due to cost or to 
lack of knowledge, help and/or advice.  

We have long argued that, in order to ensure that it meets the real needs of consumers, the 
present system of public funding for legal and advice services requires to be radically 
restructured. At present, legal aid can only be provided by solicitors; consequently the present 
legal aid scheme concentrates on traditional areas of private legal practice, such as family law 
and reparation. This has resulted in unmet legal need, particularly in the area of ‘social 
welfare law’, which includes welfare benefits, debt, housing, consumer and employment 
issues. Many consumers therefore rely heavily on non-solicitor advice services and law 
centres for assistance with such matters.  

Non-legally qualified advisers currently make a significant contribution to the provision of legal 
advice, assistance and in some cases, representation, in these areas of law. At present, 
however, such services cannot be funded by legal aid. We believe that publicly funded legal 
assistance should be based on the needs of those who use the civil justice system. People 
should be directed towards the most appropriate adviser for their problem, who may not 
always be a lawyer, and public funds should be made available to ensure that these services 
are provided. We therefore welcome the steps that the Scottish Executive is taking towards 
extending publicly funded legal assistance.  
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The Advice for All consultation clearly recognised that legal and advice services are currently 
provided by a wide range of agencies, and the vast majority of those who responded to the 
consultation were in favour of the Scottish Legal Aid Board being able to fund provision by 
non-legally qualified advisers as well as solicitors and advocates. We are therefore very 
disappointed that the provisions in section 45 are so limited. While it was clear from Advice for 
All that some of the changes proposed, such as the establishment of a national co-ordinating 
body for publicly funded legal assistance, were for the longer term, it was equally clear that 
the intention was to give the Board power to fund non-solicitors, including grant funding, in the 
short to medium term. 

However, section 45 simply extends the current system of legal aid advice and assistance to 
non-solicitor advisers, allowing such advisers to apply to register with the Board to provide 
advice and assistance. Once registered, they may then provide advice and assistance under 
the existing legal aid scheme, as solicitors currently do. This means that, rather than a grant 
being awarded to an advice agency to provide advice on a contractual basis, an individual 
application form will need to be completed in every case.  

This means that, as currently drafted, section 45 will have only a minimal impact on the 
provision of publicly funded legal assistance. While it may be utilised by law centres and 
private practice solicitors who employ paralegals or non-solicitor advisers, we do not believe 
that most advice agencies will take advantage of the provisions. Firstly, they would introduce 
considerable bureaucracy, as a form would need to be filled in for every client. Most advice 
agencies are not geared up to operate on a case-by-case basis, as they are largely grant 
funded at present.  

Secondly, the provisions would require agencies to means test clients. Many advice agencies, 
most notably citizens’ advice bureaux, offer their services free at the point of delivery. Some 
agencies are opposed to means testing as a matter of principle. This was recognised in the 
2001 report of the Working Group on the Review of Legal Information and Advice Provision in 
Scotland, which concluded that the conditions for funding would have to take account of this 
opposition to means testing and charging, and noted the need for flexibility to allow agencies 
to access other funding to cover the costs of providing services to clients who were not 
financially eligible. 

We are therefore of the view that, unless the bill can be amended to introduce provision 
whereby the Board can award grant funding to advice agencies, it will have little impact, and 
will fail in its objective of ensuring that people receive advice from the adviser with the most 
appropriate skills, knowledge and experience. There will be an issue as to the proportion of 
the Board’s budget which should be earmarked for such grants.  

While we do not think that the funding mechanism in the bill takes the correct approach, there 
is clearly a need to introduce some form of quality assurance for all those delivering publicly 
funded legal and advice services. Those who use these services are entitled to expect that 
those providing them, whoever they may be, are competent, have adequate training and 
expertise, and that the services are of a good standard. We consider that a register, as 
proposed in section 45 is the way forward, but we think that it would be disproportionate in 
terms of cost and time to require each individual adviser to be registered.  

Given the substantial turnover of volunteer advisers within many agencies, we think that, 
while individual advisers should be required to follow the code, it would make more sense to 
designate a specific ‘compliance’ person within each agency (in the case of CABs, one such 
person in each CAB), who is registered with, and therefore responsible and answerable to, 
the Board. This would follow the current approach of the Board’s code of practice for solicitors 
undertaking criminal legal aid work. We think that there should be an ‘exception’ register of 
those advisers who are found not to be fit and proper people to give advice, which would be 
held by the Board.

There is an issue here about parity between solicitors and other practitioners, as defined in 
the bill, and other advisers, in relation to how complaints about them are handled. There is a 
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need for a proportionate and independent mechanism for dealing with complaints about 
inadequate professional service and professional misconduct relating to such advisers.  

Section 45 provides that Ministers may specify by regulations categories of advice and 
assistance which non-solicitors might provide. We would suggest that these should include 
areas of social welfare law such as benefits, employment, housing, consumer issues and 
debt. These are areas of law which private practice solicitors generally do not deal with, and 
consumers may therefore find it difficult to obtain advice on these matters.  

Finally, we note that section 45 specifically excludes those who have acquired rights of 
audience under the 1990 Act from the register, and we would query why this should be the 
case. Given that they are not solicitors or advocates, such practitioners cannot grant legal aid 
advice and assistance under any other provisions, so far as we are aware, and we cannot see 
why they should be treated less favourably than others in this respect.  

Supplementary submission

At the 23 May meeting of the committee I undertook to write to you on two matters. 

The first was whether the Scottish Consumer Council has any additional categories of 
“practitioner” or “relevant professional organisation” (under s.34) who should be subject to the 
provisions of Parts 1-3 of the Bill.  We have considered this and do not have any additional 
categories to suggest. 

The other matter was whether our research, ‘Complaints about solicitors – Study of 
consumers’ experiences of the Law Society of Scotland’s complaints procedure’ 1999, 
contained any data as to whether the complainant was funded by legal aid.  19/3% (80) of 
respondents to our survey were on legal aid.  We undertook no cross-tabulation of 
‘satisfaction with the complaints’ process against ‘those funded by legal aid’. 

Submission from Royal & Sun Alliance (R&SA) 

1. Introduction

R&SA is the lead insurer (one of a panel of insurers) of the professional indemnity Master 
Policy arranged by the Law Society of Scotland for all solicitors in private practice in Scotland, 
and has been involved with this policy since its inception.  

R&SA is also the professional indemnity insurer of all advocates in Scotland arranged through 
the Faculty of Advocates. 

As such the great majority of professional indemnity claims against the legal profession in 
Scotland are handled by the R&SA specialist claims team in Glasgow. 

1.1 Introductory Points on the Master Policy for the Law Society of Scotland

In simple terms, professional indemnity insurance indemnifies the member of the legal 
profession  in respect of their  legal liability to third parties arising from breach of professional 
duty (typically negligence). 

All solicitors in private practice in Scotland are required to insure through the Master Policy – 
thereby guaranteeing a minimum level of cover per practice and subject to a standard and 
wide wording. The current limit of indemnity per practice is £1.5m any one claim and it is an 
annual policy. Solicitors are able to purchase higher limits of indemnity separately if required. 

The Master Policy is insured by a panel of insurers, with R&SA being the lead insurer, 
meaning that the company handles the claims on behalf of the panel, each insurer paying its 
percentage of every claim. 
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The Master Policy is arranged by the Law Society of Scotland on behalf of all solicitors (its 
members), who are the insured. To do this and to negotiate the premium and terms each year 
with the insurers, and to provide professional advice the Law Society employs the insurance 
brokers Marsh. The contract of insurance is between each separate Insured practice and the 
Insurers. 

1.2 Introductory Points on the Faculty of Advocates Policy  

The master policy for professional indemnity insurance is arranged by the Faculty of 
Advocates on behalf of all advocates in practice in Scotland (the individual advocates being 
the insured)  

The policy is underwritten by R&SA with a minimum limit of indemnity of £500,000 any one 
claim per advocate. There is an option to purchase higher limits of indemnity if required.   

The policy provides cover for legal liability to third parties following breach of professional 
duty.

1.3 Introductory Points on R&SA’s Submission of Evidence to the Justice 2 Committee  

This submission is limited to the part of the Bill which concerns the proposed creation of the 
Scottish Legal Complaints Commission (“SLCC”).  Within that part, R&SA’s interest centres 
on the proposals for the handling of Services Complaints (as they are termed in the Bill) and, 
separately, the proposed role for the SLCC in monitoring the effectiveness of the Master 
Policy.

2. Comment Made in Response to the 2005 Scottish Executive Consultation  

R&SA was a respondent to the 2005 Scottish Executive Consultation Paper on “Reforming 
complaints handling, building consumer confidence: Regulation of the legal profession in 
Scotland”. In that response we made a general comment on the clear distinction we identified 
between the handling of complaints and negligence claims against the legal profession. Our 
concerns about the broad thrust of the policy proposals now published derive in the main from 
that distinction and therefore we consider it worthwhile to reiterate in full the comment 
previously made: 

“We believe that Complaints handling and Negligence claims against the legal profession are 
two different and distinct subject matters and need to be clearly distinguished. 

Current arrangements provide this distinction and separation: 
- the Complaints system is conducted by the professional bodies and reviewed/overseen 

by the Scottish Legal Services Ombudsman. 

- negligence claims against members of the profession are the subject of insurance and 
are handled mainly by the professional indemnity insurers (the exception being the 
smallest claims which fall within the self-insured amount under the policy, when the 
insured firm will deal with the claim itself). 

The processes involved are different: 
- Complaints handling is based on breach of the professions’ own rules (e.g. inadequate 

professional services or professional misconduct) and the remedy is basically 
compensatory (i.e. provision of awards up to a maximum amount). 

- negligence claims involve establishing a duty of care is owed, that there has been a 
breach of that duty, and that a loss directly attributable to such breach has been caused – 
i.e. they are based on law and due legal process through the courts (first action and 
appeals). Resolution, where it is accepted that the Insured is liable, is by way of payment 
to the third party who has suffered financial loss arising from the negligent act. The 
professional indemnity insurance indemnifies the legal practitioner for this legal liability, 
although in practice the insurers make payment direct to the third party for their loss. 
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It is our understanding that all the other large professions in Scotland and the UK (e.g. 
architects, accountants, surveyors, etc) maintain a clear distinction between complaints and 
negligence claims.  

It seems to us that Complaints handling became the focus of both the Justice 1 Committee 
and Clementi. As this consultation document states, consumer criticism and dissatisfaction 
has centred on Complaints handling, and the legal bodies have readily recognised the need 
for review and change in the Complaints handling arena. The evidence for dissatisfaction 
with, or the need for change in, the area of negligence claims and the associated legal 
process is less certain and unproven. 

Solutions to the Complaints handling issues that cross over into the negligence and legal 
liability arena would confuse the fundamental distinction described above, and could lead to 
duplication, inefficiency and potentially to distortions of the legal process. This should be 
avoided and there is a need to maintain within the handling of negligence claims the balance 
between the rights of the users of legal services and the rights of the legal practitioners 
themselves, whatever the size of those negligence claims”. 

3.  The SLCC and Services Complaints 

It seems clear from our reading of the Bill that the distinction highlighted above will not 
survive. As we understand the proposals, the SLCC will assume responsibility for handling 
Services Complaints (defined as complaints about the adequacy of the professional services 
provided by a legal practitioner). Since Inadequate Professional Services are defined in the 
Bill to include “any element of negligence in respect of or in connection with the services”, it 
seems clear that those drafting the Bill envisage a key role for the SLCC in the consideration 
and determination of negligence claims against solicitors and advocates in Scotland. If we are 
wrong in this assumption then it would be helpful to gain a clear understanding of the role 
actually envisaged for the SLCC in this regard. 

3.1. Issues arising from the SLCC considering & determining negligence claims 

To the extent that the assumption we make above proves to be correct, we have the following 
observations on the practical issues we believe the SLCC will need to take account of:  

3.2  Ambit: 

a) The Policy Memorandum to the Bill records the policy of the Scottish Executive, that 
complaints from clients should be dealt with wherever possible by the service 
provider. The Bill states that complaints will only be considered after the legal 
practitioner has had a “reasonable opportunity” to deal with them. In the context of 
Service Complaints featuring an element of alleged negligence, we would make the 
observation that what is a “reasonable opportunity” may differ markedly from case to 
case according to size, complexity and other factors. Our concern is that sufficient 
opportunity may not be given to legal practitioners (and their insurers) to resolve 
negligence claims prior to the SLCC commencing investigations. 

b) Will the SLCC consider Services Complaints involving one or more other elements 
which would currently engage the Master Policy? We have in mind fraud as an 
obvious example. 

c) Notwithstanding the £20,000 compensatory limit presently envisaged, on our reading 
of the Bill it seems that the SLCC will consider Services Complaints irrespective of 
the amount of loss alleged to flow from the negligence element.  

d) It seems likely that the SLCC will look at all Services Complaints irrespective of the 
complexity of the negligence (or other) element. This could be a source of concern, 
for example in relation to the level of confidence in the decision making process.  

3.3 Legal Principles: 
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a) What legal tests will the SLCC apply to determine allegations of negligence? We 
assume that these will be at least as stringent as those applied by insurers on behalf 
of legal practitioners and ultimately by the Courts. We have in mind in particular the 
onus upon the claimant to establish that a duty was owed, that it was breached and 
that such breach is causative of the loss claimed.

b) Time limits: Schedule 3 of the Bill refers to the SLCC fixing time limits for the making 
of complaints. In doing so and in protection of the rights of legal practitioners we 
anticipate the SLCC will wish to take account of and abide by the Prescription and 
Limitation (Scotland) Act 1973. 

c) Contributory negligence: we would hope that the role of the complainant in the events 
giving rise to the dispute will be taken into account when evaluating the 
compensatory award (if any) to be made. 

d) Admission of evidence: we consider that the SLCC should permit legal opinion and/or 
expert evidence to be adduced by or on behalf of the legal practitioner during the 
investigation process and at appeal. 

3.4 Representation: 

a) We assume that the SLCC will permit complainants and legal practitioners to be 
represented during the investigation process and at appeal. As professional indemnity 
insurers we would, for example, wish to have the opportunity to appoint legal 
representation on behalf of the legal practitioner. 

3.5 Operational Issues: 

a) Competence: given the role we anticipate they will have, it will be important to ensure 
that each case handler employed by the SLCC is technically able to determine 
questions of negligence and/or other legal principles. 

b) Mediation: generally speaking we welcome the reference in the Bill to the use of 
mediation. It will be important to ensure that each mediator employed by the SLCC is 
competent to mediate. 

c) Determination & Breakdown of Compensatory Award: the proposed limit for 
compensatory awards to be made by the SLCC is £20,000. We are interested to 
understand the process the SLCC will adopt in evaluating the award to be made (if 
any) in each Services Complaint. We consider it vital that each award be broken 
down into its constituent parts, e.g. compensation for distress/inconvenience, 
compensation for vouched loss, compensation for unvouched loss (if awarded). 

d) Conflict: we would highlight the potential for issues of conflict to arise in the event of 
one or more Services Complaints involving two or more legal practitioners. We expect 
the SLCC will wish to have procedures for handling such cases appropriately in order 
to protect the rights of each legal practitioner. 

e) Multi-Party Complaints: we would highlight the potential for multi-party complaints 
featuring a negligence element, some of which may involve other professionals in 
respect of whom the SLCC will have no authority. Again, our concern here is for the 
rights of each party. In such cases it seems likely that the decision of the SLCC will 
be subject to particular scrutiny by all concerned. 

f) Consistency: we regard it of prime importance that the SLCC takes all appropriate 
steps to ensure demonstrable consistency over a range of decisions on Services 
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Complaints incorporating elements of negligence (and other causes of loss currently 
within the scope of the Master Policy). 

3.6 Appeals: 

a) As we understand it, the Bill provides for the right of internal appeal against an upheld 
Services Complaint. The only other form of appeal mentioned is by way of Judicial 
Review. We query whether this is ECHR compliant notwithstanding the explanation 
given in the Policy Memorandum on this point.  

4. The SLCC’s Monitoring of the Professional Indemnity Arrangements 

Section 29 of the Bill contains proposals for monitoring the effectiveness of the Guarantee 
Fund and the professional indemnity arrangements (currently in the form of the Master 
Policy). We are not able to comment on the operation of the Guarantee Fund, this being a 
matter for the Law Society of Scotland. Our comments are therefore restricted to the 
professional indemnity arrangements. 

The Bill does not specify how the proposed monitoring will take place, nor indeed what will be 
monitored. The Policy Memorandum which accompanies the Bill does, however, state that the 
SLCC “is expected in particular to monitor turnaround times in settling claims made”. In our 
response to the 2005 Scottish Executive Consultation Paper, we made the following 
comments on this aspect: 

“Lengthy delays in reaching settlement of negligence cases and any distress to individuals 
caused as a result are to be regretted. The context is however that the great majority of 
claims (several hundred a year) under the Master Policy are settled quickly and without any 
complaint on time to settlement. For example within the last complete insurance period of the 
Master Policy (2003/4) of all small claims (under £5,000) where we have accepted liability on 
behalf of the insured, 93% were settled within 12 months. The remaining 7% all settled within 
36 months. This speed of settlement period is measured from date of claim to closure of file 
once costs etc have been dealt with; on average the actual date on which settlement has 
been made with a third party claimant will be on a shorter time scale than this. 

It should be recognised that the speed of settlement is not ultimately within the control of the 
insurers in all cases. Handling and settlement of claims is also dependent on provision of 
information, the co-operation of insureds and claimants, and the operation of due legal 
process (if necessary to determine legal liability and quantum in the courts). Within all large 
bodies of claims, a small minority are difficult and problematic in achieving resolution, and 
thereby tend to take a longer time to settle. Contributing factors in this small minority of claims 
under the Master Policy can include lack of co-operation and unrealistic expectations of the 
third party. 

R&SA handles several hundred claims a year under the Master Policy - yet the number of 
complaints received by us is tiny (less than 1% in 2004). 

Regarding the operation of the Master Policy the following are relevant:- 
- The Master Policy Claims Handling Philosophy clearly details the insurers’ priorities in 

terms of standards of service to be followed in handling claims. R&SA considers this 
Philosophy to be all important in our handling of claims, and in our dealings with third 
party claimants. Fairness is a key component of this philosophy – fairness to third party 
claimants and to individual legal practitioners. 

- The role of the Insurance Brokers includes monitoring of our claims handling 
performance, together with auditing of claims files by the Broker. 
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- R&SA has engaged independent auditors to review the claims files under the Law Society 
Master Policy. This assists us in managing the claims and ensuring the Philosophy is 
followed.

- R&SA monitors all time to settlement periods for the Master Policy claims. 
- The insurers promote and encourage methods of Alternative Dispute Resolution (ADR) 

such as mediation - to resolve disputes, reduce costs and speed up settlements.  
- There are requirements on Insurers in terms of their duties to the Insured, with whom they 

have a contractual liability (through the insurance policy and certificate). 
- The Insurers of the Master Policy are regulated by the Financial Services Authority. 

Given the above we do not believe that such an oversight role is necessary or appropriate for 
the Master Policy.” 

4.1 Likely Impact of New Services Complaints Environment: 

To the comments above we would add the observation that to the extent the SLCC becomes 
involved in the consideration of negligence claims against solicitors, then whatever the 
professional indemnity arrangements in force at that time, it seems reasonable to conclude 
that the SLCC will itself assume a concomitant role in influencing turnaround times in the 
settlement of claims made. 

5. Conclusion 

As a professional indemnity insurer from an underwriting perspective our concern is to be 
able to assess risk adequately so that we may price effectively for the risk. The proposed 
changes that this Bill brings, particularly in the powers envisaged for the SLCC to determine 
negligence claims against both solicitors and advocates to a limit of £20,000 (which figure is 
capable of amendment by the Scottish Ministers from time to time), introduce a significant 
element of uncertainty to the risk assessment and pricing process.  

From a claims perspective we seek to meet our commitments under the contract of insurance 
to our policyholders and at the same time to be fair and equitable to third parties/claimants. 
Again the proposed changes at this point of understanding introduce a degree of uncertainty 
about the extent to which we will be engaged in the process and able to meet these 
commitments, particularly in the field of negligence claims resolved within the compensatory 
limit planned. 

Therefore our submission to the Committee at this stage has focused on highlighting these 
uncertainties and seeking clarification of how it is envisaged that the SLCC will operate in 
practice, thereby enabling us to take a more informed view of an appropriate professional 
indemnity insurance underwriting and claims handling response to the new regime anticipated 
in 2008. 

Supplementary submission 

Thank you for your letter dated 31st May 2006. 

As you mention, in my evidence to the Committee on 23rd May I offered to explain the 
reasons why some claims take longer to settle. Before doing so, I would like to reiterate an 
important and related point referred to in my evidence, which is that not all claims brought 
against solicitors insured under the Master Policy are valid. Where the claimant is not able to 
show financial or other loss resulting from a breach of duty of care owed to the claimant by 
the insured practice, the claim will fail and will not in consequence be regarded as ‘settled’ nor 
will it form part of any assessment of ‘time to settle’. I hope this is clear. 

In relation to claims which are settled, the following factors can all play a part in influencing 
the time to settle; one or more of these factors will usually explain why one claim of a certain 
type or size has taken longer to settle than another: 
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 The quality of claim correspondence: it is clearly more helpful to us in our first 
assessment of a new claim and thereafter to have clarity from the claimant or their 
representative about what is alleged to have gone wrong and the loss which is said to 
flow from that. In many cases we do not get such clarity, necessitating more 
correspondence and/or investigation on our part and hence more time; 

 The time taken for correspondence to be replied to. We operate to defined service 
standards which will usually minimise delay at our end. We are not, however, in control of 
the response times of other parties;  

 On a related point, dormant claims: for whatever reason, a proportion of claims will be 
brought, responded to and then lie dormant in the hands of the claimant before 
reactivation; 

 The availability of information important to assessment of the claim: a proportion of claims 
will involve events which may have taken place many years before and/or in respect of 
which information may be difficult to obtain; 

 The complexity of the claim: small claims are capable of being very complicated (equally 
some very large claims can be quite straightforward), thus influencing the time needed to 
investigate and hence form an assessment of legal liability and quantification of loss; 

 On a related point, legal representation and the involvement of other experts (e.g. 
advocates, surveyors, accountants) whose opinions are required to assist in resolving a 
more complicated claim will inevitably add to the settlement time when compared to a 
claim where such assistance is not required; 

 The time taken to quantify financial loss, which in some cases may be contingent on 
events still to occur at the time the claim is brought; 

 The number of parties to the dispute: a proportion of claims will feature more than one 
claimant and/or defendant; this is more likely than not to add to settlement time scales; 

 The legal process in the small percentage of claims litigated; 
 The expectations of the claimant can be a critical factor: in my evidence to the Committee 

I alluded to the fact that it is not within R&SA’s power as lead insurer of the Master Policy 
to compel claimants to settle. If a claimant disagrees with our assessment of what is a fair 
and reasonable settlement then we cannot force the issue and hence the time to settle 
will be affected. 

This list is not intended to be exhaustive but will, I hope, assist the Committee’s 
understanding of the factors which typically influence settlement times. 

Whilst writing, there is one other point I would like to bring to the Committee’s attention which 
arises out of the evidence given by myself and my colleague Peter Turrell. At column 2462 of 
the Official Report which I received today, Mr Maxwell asked whether we have experience of 
third parties making claims against solicitors. Although we could not immediately think of 
examples, it is the case that a very small proportion of claims are brought by claimants who 
have not been in a solicitor – client relationship in respect of the work complained of. Example 
categories of such claimants include disappointed beneficiaries (e.g. following an error in the 
drafting of a will), intended successors to agricultural tenancies and those who may have 
relied to their detriment on negligent misstatements. 

Submission from Marsh Ltd 

Contents  

Part A - Scope of Submission         
Part B - Submission          
Part C – Appendix        

Scope of Submission  

This submission is made by Marsh Ltd. Marsh Ltd is the broker appointed by The Law Society 
of Scotland to The Law Society of Scotland Master Policy for Professional Indemnity 
Insurance for solicitors in Scotland (‘the Master Policy’).  
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This submission is confined to commenting on:  

 The proposed arrangements for resolving Services Complaints involving an element of  
negligence (‘negligence claims’)  

 The proposed role of the Scottish Legal Complaints Commission (‘the Commission’) in  
monitoring the effectiveness of the Master Policy  

 Aspects of the operation of the Master Policy – no comment is made in relation to, for 
instance, The Scottish Solicitors’ Guarantee Fund.  

 Matters concerning solicitors’ negligence (or allegations of negligence).  

By way of background, the Appendix to this submission briefly explains:  

 The concept of professional negligence  

 The process of pursuing a claim for (alleged) professional negligence  
 The operation of the Master Policy  

as well as providing extracts from the relevant statutory provisions and Practice Rules relating 
to the compulsory Professional Indemnity Insurance requirements applying to solicitors in 
private practice in Scotland.  

Submission  

1. Proposed arrangements for resolving Services Complaints involving an element of  
negligence (‘negligence claims’)  

Are the proposed arrangements in respect of negligence claims likely to achieve their 
objective i.e to result in improvement, relative to the current arrangements?  

The answer to this depends on:  

 how the proposed arrangements will operate  
 what measure of improvement is appropriate  

1.1 How the proposed arrangements will operate  

It is not sufficiently clear from the provisions of the Bill:  

 what test of negligence will apply  
 who will have the onus of proof  
 what standard of proof will apply - balance of probabilities or some other standard  
 whether defences, such as time bar or contributory negligence, will be available to the 

solicitor  
 what process will be adopted for hearing/deciding negligence claims  
 whether there will be an opportunity for the parties to be legally represented  

Clarification of these issues would be required to enable us to comment meaningfully on how 
the process will compare with the current process for resolution of negligence claims.  

1.2 What measure of improvement is appropriate  

Various potential measures of improvement might be considered relevant:  

1.2.1 speed of resolution of negligence claims  

 It is not clear from the provisions of the Bill how the resolution of negligence claims 
would be likely to be consistently faster under the proposed process than under the 
current resolution process.  
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 Where complex issues of causation and quantification are involved, there are 
potential delaying factors such as the requirement to obtain expert opinion on legal, 
valuation and other issues. It is not clear how the proposed process would avoid or 
overcome these potential delaying factors. 

The complexity of a negligence claim is not proportionate to the size/value of the 
claim even relatively low value negligence claims can involve considerable 
complexity.  

If it is envisaged that the speed of resolution of negligence claims will be increased in 
all cases, how is it envisaged that this will be achieved in a way that is consistent with 
the parties’ rights being properly vindicated?  

Factors currently affecting the time taken to resolve negligence claims include the  
complexity of the claim, the willingness of the claimant to cooperate in progressing  
resolution of the claim, having to await the outcome of other litigation, the speed with 
which the claimant progresses the claim and the adoption of a reasonable stance in 
relation to matters in dispute.  

How would these delaying factors be avoided under the proposed process?  

1.2.2  legal representation  

Is it envisaged that the process will make it unnecessary for the claimant or the 
solicitor to have legal representation, thereby avoiding legal costs?  

The vast majority of those pursuing negligence claims are currently represented and,  
unless the process, test or onus of proof are going to change, it is not clear how the  
requirement for representation in relation to negligence claims would change.  

Even relatively low value negligence claims can involve considerable complexity in 
relation to issues of liability, causation and/or quantification. Accordingly, the parties’ 
best interests will be served by having experienced/professional representation. In 
the absence of such representation, there would be a heightened risk of the parties’ 
interests being prejudiced.  

1.2.3  outcome of negligence claims  

Is it envisaged that in some way the outcome of negligence claims would differ from 
the outcome under the current arrangements?  
It is not clear whether or how the outcome of negligence claims under the proposed  
procedure might differ from the current position unless, for instance, the test/standard 
of negligence is lowered, contributory negligence is disregarded or a more generous 
measure of damages/compensation is applied. In that event, the effect of the Bill 
would be more than merely the introduction of an alternative dispute resolution 
process: the Bill would create new remedies and/or alter the substantive law. In those 
circumstances, the rights of the solicitors concerned, and of their insurers, would be 
adversely affected.

Under the current arrangements, where the parties cannot reach a mutually 
satisfactory agreement following negotiation, dissatisfied claimants have recourse to 
the courts and potential appeals. The availability of only a limited appeal to the courts, 
by way of Judicial Review, must create concerns about the restriction in scope for 
challenging the Commission’s decisions. This will be a potential concern to solicitors 
and to Master Policy insurers and there must be a question about the consistency of 
such an arrangement with human rights legislation. 

1.2.4  perceptions  

If it is considered that the changes will result in an improved perception of the way in 
which negligence claims are resolved, is there not a danger that consumers will be 
confused by having service complaints as well as negligence claims dealt with by the 
same body/process?  
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Will there not be an expectation that the test, standard and onus of proof that apply to 
a negligence claim will be the same as apply to service complaints involving no 
element of negligence?  

1.2.5  Impact on availability/terms and conditions of Professional Indemnity Insurance  

Subject to receipt of further detail of the proposed arrangements, it is not possible to 
state with certainty whether these arrangements would have overall negative or 
positive impact.  

Some of the concerns expressed above could potentially have an adverse impact on 
the availability/terms and conditions of cover. For instance, insurers are likely to be 
concerned about any aspect of the process which results in a lack of consistency of 
decision/outcome; absence of provision for legal representation of the insured 
solicitor throughout the process; the lack of effective appeal etc.  

The potential responses of insurers may include:  

 insurers excluding cover for such claims  

 insurers increasing the Self-Insured Amount (excess) in respect of such claims so 
that such claims are effectively largely excluded from cover unless the aggregate 
Self-Insured Amount has been reached (Note: The Master Policy insurers increased 
the Self-Insured Amount applicable to Inadequate Professional Service (‘IPS’) awards 
on account of the increase in the maximum level of award with effect from 1 April 
2005. As the maximum level of IPS award is now £5,000 and the minimum level of 
Self-Insured Amount applicable to IPS awards is now £6,000, IPS awards are now 
effectively excluded from Master Policy cover.)  

 insurers applying an ‘inner limit’ (different/lower limit of indemnity applicable to 
specified categories of claim) in respect of such claims  

The impact of such policy conditions could be that solicitors are substantially self-
insured for such claims or, potentially, uninsured. In the latter event, there is a 
potential public protection issue (no certainty that a valid claim will be met). 

2. Commission’s proposed role in monitoring the effectiveness of the Master Policy  

It is not clear what is intended by the proposed monitoring function  

 how is it envisaged ‘effectiveness’ would be assessed?  
 will the monitoring function be workable?  
 why is such a monitoring function necessary or appropriate?  

2.1 How would ‘effectiveness’ be assessed?  

If, for instance, ‘effectiveness’ is to be judged by reference to the speed of resolution of 
negligence claims, this may be regarded as a simplistic approach and of highly questionable 
value. A range of diverse and uncontrollable factors are capable of impacting on the speed of 
resolution of negligence claims. If 'effectiveness' is to be judged by the scope of cover 
negotiated with/offered by insurers it is respectfully submitted that the Commission will not be 
in a position to effectively assess such matters.  

2.2 Would the proposed monitoring function be workable?  

Information on, for instance:  

 the time taken to resolve negligence claims  
 the value of claim settlements  

will be known only to the insurers and/or the solicitors concerned.  
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What entitlement will the Commission have to require commercial insurers to provide this  
information? This is information that even the insurers’ regulators are not entitled to demand.

2.3 Why is the proposed monitoring function necessary or appropriate?  

We know of no equivalent arrangement in any jurisdiction worldwide.  

The cover provided by the Master Policy is a commercial insurance arrangement between  
commercial insurers and solicitors operating as principals in private practice in Scotland. The  
Master Policy, like all Professional Indemnity Insurance arrangements, is principally for the  
protection of the parties paying the premium – in this case solicitors operating as principals in  
private practice in Scotland.  

Insurers handle negligence claims on behalf of their insureds, namely the insured solicitors. 
The proposed monitoring role seems to imply that there is some direct right of claim on the 
Master Policy by members of the public, which is not the case. 

Appendix

1. Concept of professional negligence  

In any claim for (alleged) professional negligence, the party asserting the claim will require to  
establish:  

 Whether a duty of care was owed  
 Whether the duty has been breached, and how  
 What loss has arisen as a direct result of the breach  

2. Making a claim for (alleged) professional negligence  

2.1 The onus of proof is on the party alleging professional negligence.  

2.2 Those pursuing negligence claims are generally advised to seek legal representation in 
pursuing claims.  

2.3 If a claim cannot be resolved by negotiation, the claimant will require to raise court 
proceedings.  

2.4 The vast majority of claims currently are resolved by negotiation without recourse to the 
courts.  

2.5 Only the courts can order a party to pay compensation (damages) for professional 
negligence.  

2.6 Nothing in the operation of a policy of Professional Indemnity Insurance alters the test of 
negligence or the onus of proof.  

3. Professional Indemnity Insurance  

3.1 The general purpose of a policy of Professional Indemnity Insurance is to protect the 
professional person against legal liability to pay damages to persons who have sustained 
financial loss arising from his own professional negligence or that of his employees in the 
conduct of the professional practice.  

3.2 Policies offer indemnity strictly on a legal liability basis and moral liability is not covered.  

3.3 Claimants have no direct claim for indemnity/compensation against the insurers.  

4. Compulsory Professional Indemnity Insurance for Scottish solicitors  

4.1 Since 1978, all solicitors in private practice have been required to have cover under a 
Professional Indemnity Insurance arrangement, ‘the Master Policy’. This ensures that all 
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solicitors in private practice in Scotland have insurance against losses arising out of their 
negligence. Section 5 of this Appendix describes the Master Policy framework.  

4.2 The automatic and continuous availability of cover on an annual basis guarantees that 
any claim validly established against a solicitor arising from that solicitor’s negligence will 
be paid even if the solicitor’s practice has ceased to exist and the solicitor is unable to pay 
a claim or premium or excess. 

4.3 COVER IS CURRENTLY PROVIDED UNDER THE MASTER POLICY TO A LIMIT OF  
INDEMNITY OF £1,500,000 EACH AND EVERY CLAIM.

4.4 The claims handling procedure is outlined within the description of the role of Insurers in 
Section 5.6 of this Appendix. Negligence claims are handled by the Master Policy 
Insurers in accordance with a claims handling philosophy (Section 9 of this Appendix) 
which has the approval of the Law Society of Scotland (‘the Society’). The Society is not 
involved in the handling/ resolution of individual claims.  

5. Master Policy Framework  

5.1 In accordance with S.44 (1) of the Solicitors (Scotland) Act 1980 and the Solicitors 
(Scotland) Professional Indemnity Insurance Rules 2005 the Society maintains a Master 
Policy on behalf of Solicitors in private practice. The relevant provisions are reproduced at 
section 7 of this Appendix.  

5.2 As agents to the Society, the Brokers act, under instruction, to place the Master Policy for 
the entire profession with a common set of Insurers and with a common set of terms and 
conditions.

5.3 The respective roles of the Society, the Brokers and the Insurers are briefly described, as 
follows:  

5.4 The role of the Society:  

5.4.1 Establish the terms and conditions of cover to be provided by the Master Policy 
insurers on behalf of all Solicitors’ practices.  

5.4.2 Appoint a broker to the Master Policy.  

5.4.3 Whilst the Society has no involvement in the conduct of individual claims it does 
approve:

 the claims Handling Philosophy to be complied with by the Insurers in the 
conduct of claims under the Master Policy  

 the criteria for appointment of panel solicitors by the insurers  

 the Guidelines to be complied with by the Panel Solicitors in the conduct of 
claims dealt with under the Master Policy  

5.5 The primary role of the Brokers to the Master Policy:  

5.5.1 Arrange for the Master Policy to be underwritten by appropriate insurers.  

5.5.2 Monitor the performance of insurers.  

5.5.3 Accept notification of claims in accordance with the terms of the Master Policy.  

5.5.4 Refer claims to the Master Policy insurers. The Brokers do not become directly 
involved in the conduct of individual claims.  

5.5.5 Investigate complaints concerning the insurers’ conduct of claims.  
The Brokers attend to other matters on an ad hoc basis.  
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5.6 The role of insurers:  

5.6.1 Assume agreed proportion of risk.  

5.6.2 Handle claims. 

5.6.3 Operate in accordance with the Master Policy Claims Handling Philosophy (text  
reproduced at section 9 of this Appendix).  

5.6.4 Establish panel of solicitors in accordance with criteria agreed with Society and 
appoint a panel solicitor in cases of complex or high value claims or those in which 
proceedings are raised against a solicitor/practice.  

5.6.5 Ensure panel solicitors’ compliance with the Claims Handling Philosophy. 
Check progress reports submitted by panel solicitors to instructing insurers and 
conduct random audit of files.  

5.6.6 Address complaints in accordance with formal complaints procedure in the 
event that an insured solicitor or claimant or claimant’s agent has a grievance in 
respect of the handling of a claim by insurers or panel solicitors. In the latter case, if a 
matter of client service or conduct is concerned it is understood that there is recourse 
to the Law Society of Scotland in accordance with the Society’s standard complaints 
procedures.  

Note: Since inception of the Master Policy Scheme the Master Policy has been 
coinsured. Therefore no single insurer underwrites 100% of risk or pays 100% of 
negligence claims. Moreover the various insurers have no liability for the proportion 
underwritten by their fellow coinsurers  
in any circumstances. 

Claims are handled by the insurer with the largest percentage participation – the lead  
insurer. In the event of conflict of interest, claim will be handled by one of the 
coinsurers.  

5.7 This division of roles and responsibilities clearly establishes responsibility and 
accountability for delivery of a Master Policy to solicitors in private practice and for the 
protection of their clients.  

Section 6 of this Appendix briefly describes the basic parameters of cover under the Master 
Policy.

6. Master Policy Cover  

This section is intended to highlight facts which are considered pertinent to this submission. 
It is not intended as a précis of policy cover.  

6.1 The Master Policy is a policy of Professional Indemnity Insurance. See the description of 
Professional Indemnity Insurance at section 3 of this Appendix.  

6.2 The Master Policy indemnifies solicitors in respect of claims arising out of breach of 
professional duty, not merely claims for negligence. The cover extends, for example, to 
certain instances of fraud/dishonesty on the part of solicitors or their staff.  

6.3 The scope of cover under the Master Policy is wider than the cover provided under 
standard Professional Indemnity Insurance policies. Extensions are designed specifically 
to respond to the types of claim that may arise out of the conduct of solicitors’ practices.  

6.4 For the further protection of members of the profession and of the profession’s clients, the 
Master Policy incorporates the following features:  

 Automatic ‘runoff’ cover – this is continuing cover under the Master Policy (as long as 
the Master Policy continues on its current terms) on broadly the same terms and 
conditions as those applicable to a current/ active solicitor’s practice. 
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Note: Professional Indemnity Insurance operates on a ‘claims made’ basis which means 
that there is cover only for claims made during the period of the policy. If a professional 
practice ceases on account of e.g. retiral or insolvency, ordinarily there is no continuing 
professional indemnity insurance protection unless the principals of the practice or their 
representatives arrange ‘runoff’ cover on an ongoing basis. The Master Policy provides 
automatic ‘runoff'  
cover.  

 No right to avoid or repudiate – under the policy terms and conditions, insurers waive 
their rights to avoid providing cover for nondisclosure or misrepresentation.  

Note: Policies of Professional Indemnity Insurance make it a ‘condition precedent’ to 
cover that claims are notified within strict time limits and failure to comply entitles the 
insurers to repudiate and avoid providing cover for the claim. The terms of the Master 
Policy prevent the insurers from taking such punitive action.  

 Waiver of the excess (selfinsured contribution) in the event an insured solicitor is 
insolvent at the time a claim against the solicitor is settled.  

Note: Policies of Professional Indemnity Insurance are normally subject to an excess and 
the excess requires to be paid by the insured party at the stage the insurers have agreed 
settlement with the claimant and are actually paying the claim. In the event that the 
insured party has become insolvent prior to settlement of the claim, ordinarily that part of 
the claim will not be met by the insurers. The claimant may be unable to recover payment 
of that amount depending, for instance, on the funds available in the insured party’s 
sequestration. The Master Policy prevents claimants finding themselves in that position 
by requiring the insurers to pay/ waive the excess in the event of a solicitor’s insolvency.  

6.5 The Master Policy operates as a protection for members of the public by guaranteeing 
that any claim validly established against a solicitor arising from that solicitor’s negligence 
will be paid even if the solicitor’s practice has ceased to exist and the solicitor is unable to 
pay. The level of cover is currently £1,500,000 for all solicitors’ practices.  

6.6 The majority of claims dealt with under the Master Policy are settled or otherwise resolved 
by negotiation and/ or mediation without court proceedings.  

7. How negligence claims are handled  

7.1 It is necessary to distinguish between ‘insured claims’ and ‘self-insured claims’:  

 self-insured claims’ i.e. claims where the value of the claim (the total amount payable 
to the claimant, inclusive of the claimant’s costs) is assessed by the insurers to be 
likely not to exceed the Self-Insured Amount (‘excess’) under the solicitor’s Master 
Policy cover  

 insured claims’ i.e. claims where the value of the claim is assessed to be likely to 
exceed the excess under the solicitor’s Master Policy cover  

7.2 In the case of self-insured claims, the Master Policy insurers and solicitors appointed by 
the Master Policy insurers are not normally directly involved in the claim resolution 
process. Those claims will typically be resolved by negotiation between the solicitors 
concerned and the claimant or agent acting for the claimant. If the claim cannot be 
resolved by negotiation, court proceedings may be pursued by the claimant/claimant’s 
agent.

7.3 In the case of insured claims, the Master Policy insurers will typically assume 
responsibility for the resolution of the claim. In cases of particular complexity, high value 
or involving litigation, the insurers will appoint a solicitor (‘panel solicitor’) to handle the 
claim on behalf of the insurers and the insured solicitor. In the majority of cases, such 
claims are resolved by negotiation with the claimant or, more usually, the claimant’s 
agent.
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7.4 Under the current Master Policy arrangements the levels of excess applicable to different 

sizes of solicitor’s practice are currently:  

Size of solicitor’s practice   Typical SelfInsured Amount (‘excess’) 

Sole practitioner    £3,000  
2 partner practice    £6,000  
3 partner practice    £9,000  
4 partner practice    £12,000  
5 partner practice    £15,000  
6 partner practice    £18,000  
7 partner practice    £21,000  
8 partner practice    £24,000  
9 partner practice    £27,000  
10 partner practice    £30,000  
11 partner practice    £33,000  
12 partner practice    £36,000  
13 partner practice    £39,000  
14 partner practice    £42,000  
15 partner practice    £45,000  

Under the current Master Policy terms and conditions, the Self-Insured Amount applicable to 
Inadequate Professional Service (‘IPS’) awards is double these Self-Insured Amount levels.  

7.5 Currently, a negligence claim of up to £20,000 value against a solicitor’s practice of 7 or 
more partners would typically be self-insured i.e. the Master Policy insurers would not 
normally be involved in handling the claim.  

7.6 Currently, a negligence claim of up to £20,000 value against a solicitor’s practice of 6 or 
fewer partners would be an insured claim i.e. the Master Policy insurers would be 
involved in handling the claim.  

7.7 As the maximum level of IPS award is currently £5,000 and the minimum level of Self-
Insured Amount applicable to IPS awards is currently £6,000, IPS awards are effectively 
excluded from Master Policy cover.  

7.8 The provisions of the Bill state that the proposed claim resolution arrangements will apply 
only in relation to negligence claims up to £20,000. Applying the current Master Policy 
terms and conditions, negligence claims dealt with by the Commission as ‘negligence 
complaints’ would appear be likely to be subject to a doubled Self-Insured Amount. On 
that basis, currently, firms with more than 3 partners would be self-insured in respect of 
such matters. 

8. Extracts from relevant statutory provisions and Rules  

The Solicitors (Scotland) Act 1980, Section 44 (1)  

‘The Council may make rules with the concurrence of the Lord President concerning 
indemnity for solicitors and incorporated practices and former solicitors against any class of 
professional liability, and the rules may for the purpose of providing such indemnity do all or 
any of the following things, namely –  

(a) authorise or require the Society to establish and maintain a fund or funds;  

(b) authorise or require the Society to take out and maintain insurance with any person 
permitted under the Insurance Companies Act 1974 to carry on liability insurance business or 
pecuniary loss insurance business;  

(c) require solicitors or any specified class of solicitors and incorporated practices or any 
specified class thereof to take out and maintain insurance with any person permitted under 
the Insurance Companies Act 1974 to carry on liability insurance business or pecuniary loss 
insurance business.’  

Solicitors (Scotland) Professional Indemnity Insurance Rules 2005 (Extracts)  
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The Society to  

“take out and maintain with authorised insurers to be determined from time to time by 
the Council a master policy in terms to be approved by the Council to provide 
indemnity against such classes of professional liability as the Council may decide. 
The Council at its discretion may amend the terms of the master policy from time to 
time.”

Every solicitor in private practice to  

“be insured under the master policy and:  

(a) to comply with the terms of the master policy and of any certificate of insurance 
issued to him thereunder; and  

(b) to produce along with each application for a practising certificate a certificate from 
the brokers certifying that the solicitor in question is insured under the master policy 
for the practice year then commencing or the part thereof still to run as the case may 
be, or such other evidence as may be acceptable to the Council.” 

9. The Master Policy Claims Handling Philosophy “ Claims Handling  

Our (i.e. insurers’) standards of integrity and service must be clearly demonstrated through:  

 Speed of action.  
 Sound and clear advice to the Insured Practice.  
 Promptly and expertly establishing the circumstances and amount of the claim.  
 Providing a clear and early response to the Third Party claim i.e. pay, reject, 

compromise.  
 Keeping the Insured Practice continuously advised of progress.  
 Proactive positive claims handling. The litigation process to be a “last resort” and 

should only be followed after exhausting all other options to resolve the claim 
amicably including mediation.  

The Positive Approach:  

We (i.e. insurers) perceive this as:  

“An attitude of mind committed to timely and cost effective resolution of claims” by :  

 Identifying the desired result at the outset and at every key stage reexamining  
strategies and actions.  

 Being proactive in forcing the pace towards a satisfactory conclusion.  
 Clearly setting out quantum and causation points to Claimants Solicitors where the 

claim is
presented on an incorrect basis.  

 Considering and evaluating the financial implications of litigation costs.  
 Keeping files continually under review.  
 Properly and fairly balancing the respective interests of Insurers, the Insured Practice 

and the Claimant.  
 Actively promoting mediation where appropriate. ” 

Supplementary submission 

During the course of our evidence to the Justice 2 Committee on 23 May, the Committee 
Convener asked that we write with a note of the insurers of the Stop Loss Insurance policy 
that we arrange in relation to the Scottish Solicitors Guarantee Fund on the instructions of 
The Law Society of Scotland. 

The insurers and their respective percentage participations are noted below.   

235

467



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX D
Note referred to: 

The Scottish Solicitors Guarantee Fund – Stop Loss Insurance 

Insurer      Percentage participation

Chubb Insurance Company of Europe SA      50% 
Royal & SunAlliance Insurance plc       25% 
CGU Insurance plc         25% 
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Submission from Bill Alexander 
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Supplementary submission from Stewart Mackenzie

In accordance with your request at the oral evidence session on 23rd may, I detail our Master 
Policy claims history. 

Law Society of Scotland Master Policy Claims History Record of Stewart & Susan 
Mackenzie

Claim No. 1 – Master Policy Insurers Ref: 47AA90228/91, first intimated by us on 21st 
April 1991. It then took until 9th July 2000 to receive “a” settlement, therefore this claim and 
our continuous effort and pursuit of this claim, took a total timescale of 9 years.

Claim No. 2 – Master Policy Insurers Ref: 2000337 (SA93MY), first intimated by us on 25th 
February 1995. It then took until 8th May 2006 to receive “a” settlement, therefore this claim 
and our continuous effort and pursuit of this claim, took a total timescale of 11 years.

Claim No. 3 – Master Policy Insurers Ref: QZ78DL (MP1997103), first intimated by us in 
August of 1997. It then took until September 1999 to receive “a” settlement, therefore this 
claim and our continuous effort and pursuit of this claim, took a total timescale of 2 years. 

The tactics of the Master Policy Insurers are designed in such a way as to cause extreme 
delay for the claimant, to blatantly deny negligence which is self evident, this delays payment, 
and wears down the client physically, mentally, and financially. We have therefore been 
involved continuously in these 3 Master Policy claims for a total of 22 years.

There then of course is the other issue that we have found it impossible to obtain other 
solicitors to act for us in Master Policy claims (see Early Day Motion – No. 451). “The Master 
Policy has built into it, penalties and bonuses which give solicitors a vested interest in 
minimising claims at unfair levels”, however, I would ask that all Committee members 
note, that our claims were verified and validated as “several valid claims” by the Chief 
Executive of the Law Society, in his memo to his President, which John Swinney MSP has 
brought to the attention of all Committee members. 

At the date of this memo by the Chief Executive of the Law Society, our claim No. 2 was still 
outstanding, however, by May 2006 the insurer’s tactics were still deployed against us, and as 
this claim was imminently to become time barred in a few weeks, we had no choice but to 
accept the offer made by the insurers, and which was the same as in all 3 Master Policy 
claims, and was very, very substantially short of the amount claimed, but of course, the 
insurers knew, that because of time bar, they had us over a barrel. 

I estimate that we have lost out to the extent of £500,000 in these claims due to the tactics of 
the Insurers, and the conflict of the profession to minimise claims on the Master Policy which 
affects their own premiums for this same policy, and the conflict that the profession itself does 
not want to establish Case Law of negligence for the profession, and this sum being inclusive 
of the time, effort and costs which we ourselves have incurred over the 22 year timescale 
involved in the pursuit in these three Master Policy claims. 

243

475



Justice 2 Committee, 11th Report, 2006 (Session 2) – ANNEX D

Submission from Neil McKechnie 

Firstly, my apologies for the shortness of my response but I have just become aware of the 
Bill. I thought I may have been contacted regards providing a submission, as I have already 
previously contributed to the Justice 1 Committee. 

However, I am pleased to have the opportunity now. 

My main contribution to the Bill concerns the regulation of Legal Profession part. 

I have read through the whole Bill and it should be obvious to any unbiased individual who 
has an understanding of the way that the Law Society of Scotland have conducted their 
business with regards to complaints against their members that this proposal will not only fail 
to reform the complaints handling process for the better but that in fact it will further infringe 
the rights of individuals who are disadvantaged by the actions of dishonest solicitors. 

The Bill has to start off with the premise that solicitors are in a unique position within society 
whereby they are above any other individual, are required to have a character above 
reproach and their clients are in many ways at the mercy of their solicitor, as at present the 
biggest problem is that the Law Society of Scotland because they are ‘above the law’ will 
attempt to limit the liability of their members. 

I have suffered personally from the actions of a dishonest solicitor. Then suffered further 
because the Law Society of Scotland failed to prosecute him after he broke the Solicitor 
Scotland Act 1980. 

Then when I complained against their member they have knowingly misrepresented my 
heads of complaint by adjusting the wording, failed to accept some of my heads of complaint 
and now they are asking me to provide their member with my information to help him defend 
himself against me. This, after their member has disposed of my Client File, which is against 
the Solicitors Scotland Act 1980. Which they are choosing to ignore. 

This is an organisation in my case who have shown that they are indeed not showing fairness 
in the dealings of the complaints process and I am inclined to believe that my case is not in 
isolation. 

Above the Law, as the Law Society of Scotland have kept a £2000 plus sum from me for a 
number of years whilst also having records showing that they did not own that money and had 
my name and address. 

Why did they keep this money from me and did not inform me? Was it because if they had 
informed me that they were holding my money it would have alerted me to the fact that their 
member had committed an offence against me? Or, was it that if I had not claimed the money 
that was rightfully mine that they would have consumed it into their funds? Or, some other 
reason? I will leave you to draw your own conclusions? 

When I reported that a suspected fraud had been committed by the Law Society of Scotland 
to the Fraud police. I was told that the police could not do anything about it as the Law 
Society of Scotland were above the law. 

This situation is still ongoing and the Law Society are still refusing me information I need to 
properly defend my case. 

Now to the Bill in more detail. 

It would seem that the Bill has been drafted by lawyers or certainly in conjunction with the 
Law Society of Scotland as instead of reforming their role, which they have already shown by 
their actions that they are unfit to fulfill, the Bill is actually strengthening the position of the 
Law Society and will fail individual clients of solicitors. 

There are basic parts of the Bill which maintain the status quo of the old regime. 
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The influence of the Law Society of Scotland or at least lawyers is evident in the use of 
‘complainer’ to describe the person who puts in a complaint against a solicitor. 

It may interest you to know that other words from a thesaurus for ‘complainer’ are whiner, 
moaner, faultfinder, knocker, nit-picker and whinger. 

The definition of complain is; to say something that is wrong or unsatisfactory. 

Is this really the wording you want to convey? 

The word ‘complainer’ should be removed and replaced with something more appropriate. 

Why not use either of; claimant, questioner, petitioner or pursuer for the dissatisfied client and 
defendant for the solicitor? 

There are a number of other issues with the wording in the Bill that confers a legal bias in 
favour of the Law Society of Scotland that will ultimately mean that if this Bill ever became an 
Act and was tested, as I am sure it will, it will be found that instead of reducing the powers of 
the Law Society of Scotland to prevent the abuse of their power in favour of their member it 
will do the opposite. 

Very briefly, Section 4(2) Strike - ‘consult and co-operate’ and substitute with “liase”. 

Section 7(a) Strike - ‘sufficiently acceptable’ and substitute with “sufficient”. 

Section 32 - If necessary peoples names have been redacted. What have reports on trends 
got to do with defamation.The main reason I believe that this bill is not fit for purpose and the 
Law Society know this and have a vested interest in seeing the reform of their profession fail, 
so that any future ‘tinkering in their affairs’ as they might see it is avoided in the future and the 
status quo is preserved. 

The Law Society of Scotland department who deal with complaints at the moment in many 
cases cannot discern between a inadequate professional service complaint against one of 
their members and a misconduct complaint. 

As I understand it that is why when they are formulating complaints at the beginning of the 
process that they basically include all of the pursuers heads of complaints under both 
categories of complaint. 

Thereby, as the nature of the evidence unfolds in the investigation of the complaints it can 
become clear that what initially started as an obvious case of service the consequences of 
such can result in serious misconduct and vice versa. 

The arrangements in this Bill does not efficiently nor satisfactorily deal with this fact and three 
things would arise as a result. 

The pursuer would be disenfranchised as the process would grind to a halt and they would 
not get a fair dealing of their complaint. 

The costs of the new system will quickly spiral. 

The delays in dealing with each pursuers complaint would increase. 

The above state of affairs will create a climate where the rights of the pursuer will not be 
upheld and the Law Society of Scotland may say ‘I told you so!’ 

A system has to be set up to allow the complaints to migrate between one category of 
complaint to another as the evidence is addressed. 

It has to be simplified and it has to be slick in operation. 
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The other important consideration that has to be taken into consideration is that the Law 
Society of Scotland is still representing it’s member solicitors and the system will only work if 
there is goodwill on behalf of the Law Society of Scotland. 

I think as such there is still a major question here of conflict of interest. 

It is essential then that the only way in which this reform is going to satisfy all of the original 
aims of the executive is if it is solely managed by the one body and that that body is made 
superior to the Law Society of Scotland in terms of reaching conclusions about a case. 

The Law Society of Scotland’s role would not diminish but would exponentially increase to a 
body that serves it members interests with respect to the demands of the profession and so it 
can concentrate it’s efforts in helping their members to raise their standards and to award  
solicitors for good practice and to similarly make sure that solicitors who have been found 
guilty by the new body are punished accordingly. 

I have laid out my suggestions in my previous submissions to the Justice 1 Committee, which 
include a Solicitors Charter and the opportunity for customers to ask their solicitor to show 
them their disciplinary record (which if he was honest may have several accolades and a high 
rating) Or (where he had been found guilty would show that he had a low rating against the 
different classifications of complaint). 

This would allow the customers to make an educated decision as to whether they wanted to 
enter into an agreement with a solicitor. 

This rating system could similarly be adopted for professional competence for each solicitor in 
an area of expertise and their level of CPD and for example a category for satisfied 
customers. 

A solicitor lets remember who as I understand it under present rules can charge their 
customer any fee they see fit. 

This would weed out the incompetent and bad solicitors while at the same time in a short 
space of time would elevate the profession and the standing and authority of the Law Society 
of Scotland ensuring that they would gain a good reputation from solicitors and the public 
alike.

To conclude, my feeling is that this Bill is a not a serious attempt to reform and that if it was 
passed would soon prove to have the opposite effect. 

I think that the public reaction to such a Bill becoming an Act even after further adjustment by 
the Parliament would result in political suicide and a failure to grasp the core of what is 
required. 

The only solution as I see it now is to abandon this Bill almost in it’s entirety, save a few minor 
parts and resubmit a Bill that will have the support and will protect the majority of people 
instead of the minority. 

Thank you for the opportunity to give of my views, they are honestly held views that are in no 
way intended to be against any individual or organisation. 

I am happy for my submission to be made public including my name and address and I see 
no need for any of my submission to be redacted. 

I would be happy to appear before the Committee to put forward my view and may yet require 
further Ministerial assistance with my specific case. 
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Submission from James Clark 

The following is a submission to the Justice 2 Committee in response to the call for evidence 
at Stage 1. 

Attached is the 3 page letter from the Office of Fair Trading, dated December 2004 to Mr. 
Mackenzie, referred to therein. I believe it to be relevant that on page 3 the OFT declare the 
issue to be one of access to justice rather than a competition issue (hence why the OFT 
dropped their investigation into the operation of the Master Policy), which is why it is 
relevant to my submission to Justice 2 Committee. 

Submission for the attention of Justice 2 Committee of the Scottish Parliament.

Reference the “Legal Profession and Legal Aid (Scotland) Bill”

Your Committee has been charged with the responsibility of assessing the detail of the merits 
of the above bill (“Stage 1 consideration“). I am disappointed to see that only the “usual 
suspects” have been invited to orally address your Committee. As eight of the thirteen parties 
so invited have direct links with the Law Society of Scotland, does this indicate an “in-built” 
bias in favour of the Law Society that will attend to your assessment of the proposed 
legislation? It is my concern that the permanent executive/parliament staff whose duty it is to 
serve the committee may have just such an in-built bias, and that this is reflected in the list of 
those invited to address the committee. Given the level of public response to the consultation 
paper “Reforming complaints handling, building consumer confidence”, which we are 
informed was second only to that induced by the consultation regarding the smoking ban in 
public spaces, this narrow and restricted list of parties mostly related to, or earning a living 
within the legal services industry, is a cause for concern. 

To my mind the area of greatest concern that requires to be addressed by the proposed 
legislative changes, is that of the Monopoly inherent in the current structure. The 
proposed bill attempts to address the issue of the monopoly provision of insurance through 
the ‘Master Policy’ Professional Indemnity insurance scheme arranged by the Law Society of 
Scotland, by granting oversight of its operation to the proposed new independent complaints 
handling body. In my view, this is the absolute bare minimum that is required and is an 
essential feature of the proposed changes.  

The ‘Master Policy’ is a monopoly by reason of the fact that it is compulsory for all solicitors to 
have their ‘Master Policy’ insurance paid up, in advance of their being granted renewal of their 
annual practicing certificate by the Law Society of Scotland.  

I am informed that the ‘Master Policy’ covers all solicitors for the first £1,500,000 of any claim 
made against any practicing solicitor in Scotland, and that many firms carry additional 
insurance for liabilities over and above this sum. For the purposes of the new complaints 
procedure and the independent complaints handling body, the new body’s ability to award 
compensation will be of the order of £10,000 to £20,000 pounds or so, and should clients 
have suffered losses in excess of such a sum, then they would, in any event, require to raise 
proceedings in the Sheriff Court or the Court of Session.  

With this in mind, and given that the Office of Fair Trading (“OFT”) has had the issue of the 
potential restriction “raised repeatedly by users of legal services in Scotland”, it being alleged 
to this official body that the “mutual interest of Scottish solicitors’ in avoiding claims on the 
Master Policy might be resulting in a refusal to supply services where the client required 
assistance in acting against another solicitor.”. I was therefore greatly surprised that the OFT 
was not one of the parties invited to address your Committee on this subject (reference is 
hereby made to the letter to Mr. S. Mackenzie from the OFT, reproduced herewith as 
production A).  

While I was not one of those who previously contacted the OFT in this regard, I concur wholly 
with the expressed concerns that this monopoly insurance structure acts as a disincentive to 
solicitors taking on, and more importantly, vigorously pursuing the interests of any client, 
when acting against another solicitor and fellow insured party under their own mutual 
insurance policy. From the experience of my own family, the operation of this master policy is 
contrary to the interests of the public; contrary to the principal incorporated in the Human 
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Right Act 1998 and E.C.H.R. (of access to a fair hearing); and operates in favour of the 
interests of the Law Society of Scotland’s membership and their single insurance policy, by 
reason of forcing those who are denied qualified and skilled legal representation to become 
‘Party Litigants’ in order to pursue their just cause, with all the inherent disadvantages of the 
lack of skill or knowledge of a lay person attempting to operate within the highly daunting 
“technical” and “specialised” field of Court procedures (I refer you to the “Annotated Rules of 
the Court of Session”, amounting to some 1,200 odd pages of fine print, published by W. 
Green, for an idea of the magnitude of such a challenge to a lay person), while facing the 
opposition of the full compliment of experience and specialist knowledge, Senior Counsel et
al, of the said indemnity insurance policy’s legal defence resources in Court.  

I would further argue that the monopoly insurance policy also removes an incentive towards 
best practice within the profession as a whole, by removing a “price pressure” to improve 
overall attention to their client care by the individual solicitor, or firm, and that this is also a 
lack of an incentive towards “early settlement” of disputes directly at the instance of the actual 
legal firm/client. The price pressure would come from the increased premiums of those firms / 
practicing solicitors who lost their “no claims” bonuses, and would act as a reward and 
incentive to the best and most diligent members of the profession who would be offered lower 
premiums (the concept is easily analogous to that of the motor car drivers insurance system, 
and the Law Society of Scotland would still be able to require proof annually of a current 
insurance certificate, prior to issuing the practicing certificate, in the same way that the Car 
registration/road tax disc is only provided for a car upon production of a current M.O.T. and 
insurance certificate, by the registering person).  

My preference would be for the termination of the ‘Master Policy’ monopoly arrangements (on 
the basis that these arrangements are ultra vires the E.C.H.R. and Human Rights Act 1998), 
and that these arrangements be replaced with the requirement that all solicitors provide 
evidence that they have arranged the same minimum level of indemnity cover for the year 
(£1,500,000), from a diverse number of sources, thereby removing the potential restriction to 
access to justice (a fair hearing) in Scotland as described above, as has been “raised 
repeatedly by users of legal services in Scotland” with the OFT. The consumers of legal 
services would thereby be able to find a firm of solicitors who are insured by a different 
insurance underwriter/provider from that of the firm of solicitors against whom they have a 
genuine complaint. In instances where there are no legal grounds for action/complaint, the 
consumer should have greater confidence in such negative advice received from a legal firm, 
where that legal firm does not share the exact same insurance policy as the firm against 
whom the consumer has a grievance/complaint (i.e. when there is an absence of such a 
blatant, inherent, conflict of interest). 

The new Independent Complaints Handling Body

I remain of the firm view that the entire complaints handling process should commence 
through this body acting as a “single gateway”, and that the nature and classification of the 
complaint should be assessed by this body. Thereafter, should the Committee believe that 
“Conduct” complaints should continue to be heard by the Scottish Solicitors’ Discipline 
Tribunal, in order to have a hope of enjoying the public confidence that has been the stated 
aim of the consultation process (and one might suggest, an imperative in a democracy, given 
its foundation upon access to a fair hearing under the law), the process of the handling of all 
complaints into “conduct” must fall under the oversight and supervision of the new 
independent Complaints Body. By such oversight, the former practice of the 
misrepresentation/misinterpretation of the consumer’s complaint (including the wholesale 
reinterpretation, and substantial omission, of the factual basis of the actual complaint raised 
by the dissatisfied client) as has occurred to my certain knowledge in at least two cases under 
the old “Reporter” system, should be able to be properly, and openly, addressed.  

The response of the Law Society of Scotland to the complaints that its ‘Reporter’ system was 
not working properly (that the “independent” reporters did their best to sort out the core 
elements of the complaint from what were rather jumbled and muddled submissions), has 
been utterly inadequate. The perception remains with those who have endured the previous 
system, that there was a wilful misinterpretation and misunderstanding of what a former 
client’s complaint was truly about. In one instance that I know of {where there was a complaint 
about substantial negligence on the part of the solicitor instructed (verging on culpa lata),
which caused a pecuniary loss to the client, eventually leading to the former client becoming a 
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party litigant in their own cause to correct the resultant “errors”} the client’s complaint about 
gross negligence of the solicitor was represented by the Law Society’s ‘Reporter’ as a 
complaint about a lack of timely response to phone calls and letters, and therefore classified 
as a “service“ complaint. The perception persists that the sole beneficiary of this misreporting 
(the answer to ‘Qui bono est?’) was the maintenance of the low cost of professional indemnity 
insurance premiums arranged through the Law Society of Scotland for its membership (as 
compared to standard rates for indemnity cover for other trades/professions).  

Let me assure the Committee that this is no isolated incidence of ‘miscomprehension’ or 
‘misunderstanding’. The regularity of the occurrence of such misrepresentation and/or 
misunderstanding of the complaints made by the consumers of legal services as described 
above, and the resultant perception in the mind of the public, was (among other issues) what 
led to the public’s response to the consultation “Reforming complaints handling, building 
consumer confidence” being so large, and coming down so overwhelmingly against 
‘complaints handling’ remaining in the hands of the Law Society of Scotland (91% of the 
public respondents - reference Table 2, on page 23 of the excellent “Analysis of written 
consultation responses” report by the Scottish Executive). 

I urge the Committee to widen its panel of parties/bodies invited to give oral evidence to 
include ‘Which?’ and the OFT. Thereby broadening the representations of “consumer” 
interests and the structural issues, upon which you will be forming your views in regard to this 
legislation. Further, I would urge you to be wary of the Law Society of Scotland’s attempts to 
portray the consequences of this legislation as being to have an enormously and 
disproportionately negative impact upon small rural practices. It should be noted that all such 
rural practices require to instruct an Edinburgh practice when acting on behalf of a client with 
regard to a Court of Session action (therefore all the larger more serious cases and appeals).  
Further, in my experience, and from discussions with other parties who have had an appalling 
service and apparently negligent representation by legal services firms, the greater part of the 
problem lies with the supposedly sophisticated, big, city practices, who are closer to the 
centres of authority and wield greater influence within the Law Society of Scotland. 

Dear Mr Mackenzie, 

OFT Case Closure: Master Policy for Professional Indemnity Insurance of the Law Society of 
Scotland.

As you are aware, the Office of Fair Trading (“OFT”) has been investigating whether the Law 
Society of Scotland’s (“LSS”) rule that requires solicitors to purchase professional indemnity 
Insurance (‘Pll”) through the Master Policy is contrary to the Competition Act 1998 (“CA98”). 
In particular, our investigation has considered whether the rule is an arrangement that 
prevents, restricts or distorts competition, in the market for solicitors’ services. Following our 
investigation of this matter, we have decided to close the case. A summary of our 
investigation and the reasons for our decision not to proceed are set out below. However, we 
remain concerned that the current arrangements for handling complaints against solicitors in 
Scotland appear not to have the confidence of the public. 

Summary

We opened this case In May 2004 on the basis that we had reasonable grounds to suspect a 
restriction on competition from the inability of Scottish solicitors to choose their own P11 
provider and perhaps to seek P11 on better terms than are offered by the Master Policy. In 
particular, we considered whether the Master Policy might be reducing the capacity for 
solicitors with a good claims record to benefit from the competitive advantage inherent in a 
lower premium. 

A further potential restriction which has been raised repeatedly by users of legal services in 
Scotland, is that the alleged mutual Interest of Scottish solicitors’ in avoiding claims on the 
Master Policy might be resulting in a refusal to supply services where the client required 
assistance in acting against another solicitor. 

In addition, we considered whether, given the operation of less restrictive arrangements for 
PII in other jurisdictions such as England and Wales, the decision by the LSS to require all 
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solicitors in Scotland to obtain their PII through the Master Policy might be considered an 
unnecessary restriction on competition between solicitors in Scotland. 

Competition and the level of premium

We have considered the Master Policy guidelines and premium documentation as provided 
by the LSS and are satisfied that under current arrangements PII premiums do take account 
of the relative risk associated with different sized legal firms, and the expertise provided by 
the number of partners within the firm.  It appears that bigger practices pay more in premiums 
and those practices with a high ratio of partners to non-partners pay less than practices with 
very few partners (and therefore more limited supervision or expertise). Further, and most 
importantly, a discount or penalty is included in the calculation of premium depending on the 
practice’s claims record. Thus firms with a good claims history are eligible to receive a 
premium discount, whereas firms with a poor claims history could pay a higher premium. 

On the basis of this information, we have concluded that it is unlikely, given the current 
arrangements for the setting of premium, that there is strong and compelling evidence that 
these arrangements appreciably restrict competition between individual solicitors’ firms by 
denying them the freedom to seek insurance outside of the Master Policy. We have not, in the 
course of the i8nvestigation, received representation from any solicitors’ firm alleging that its 
ability to compete is restricted by the current arrangements. 

We noted from the information provided, that the LSS has in the past regularly reviewed and 
increased the impact of a firm’s claim record on the level of premium payable under the 
Master Policy.  The LSS has also expressed an intention to continue reviewing this into the 
future.  The OFT has encouraged the LSS to continue to do this to ensure that the claims 
record of a solicitors’ firm is adequately reflected when premiums are set under the Master 
Policy.

Refusal by solicitors to provide services

We have considered whether the alleged mutual Interest of Scottish solicitors’ in avoiding 
claims on the Master Policy might be resulting in a refusal to supply services where the client 
required assistance in acting against another solicitor. This issue was raised with us by a 
number of complainants. While there is evidence to suggest that some potential clients have 
experienced difficulty In finding a solicitor to represent them, we do not have sufficient 
evidence to prove that the alleged mutual Interest of Scottish solicitors In avoiding claims 
under the Master Policy is a significant factor in a solicitor’s decision not to represent a client. 
In the absence of such evidence we consider that the difficulties experienced by some legal 
services clients in gaining representation, ought to be considered as an access to justice 
issue and not a competition Issue. 

Alternative PII arrangements to those of the Master Policy

Finally, we considered whether the decision to maintain in force a Master Policy and to 
require all solicitors to obtain their PII cover under the policy was restrictive of competition, 
where alternative arrangements, less restrictive of the freedom of solicitors to choose how 
best to obtain PII cover, were successfully operated in other jurisdictions. In particular, we 
considered the PII arrangements in operation at the Law Society of England and Wales. In 
this regard, we considered that under current arrangements there may be a benefit to the 
LSS, its members and their clients, of collective bargaining by the professional body to secure 
uniform and affordable PII for Scottish solicitors. It was not clear, given the scale of the 
profession In Scotland, that the apparent benefits of the England and Wales arrangements, in 
terms of greater freedom to solicitors to seek insurance directly from an approved pool of 
insurers, could similarly be achieved in the context of solicitors in Scotland. We did not, 
therefore, consider that there is strong and compelling evidence that the decision by the LSS 
to maintain in force the Master Policy arrangements had the effect of preventing restricting or 
distorting competition. We note that the LSS has reviewed on a number of occasions the 
appropriateness of arrangements for PII and we have encouraged it to continue to conduct 
such reviews regularly with a view to ensuring that arrangements in place are those that 
minimise restriction to competition while ensuring that solicitors have adequate PII cover. 

Consumer concerns about arrangements for complaints
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A remaining concern (although not one that appears to be directly related to present), is the 
consumer disquiet in Scotland in relation to the operation of the Master Policy, and of 
complaints handling and consumer redress more generally, that was apparent in 
representations that were made to OFT in the course of this investigation. To serve the public 
interest effectively, the effect of the Master Policy on the handling of complaints against 
solicitors needs to be viewed with trust by the public. Questions have been raised by a 
number of complainants about whether there is sufficient distance between the LSS and the 
brokers and insurers, which highlight the importance to consumers of robust and independent 
systems of redress. This is a major theme of the recently published Clementi1 report that 
makes recommendations about the arrangements for complaints handling and redress in 
relation to the legal profession In England and Wales. 

As you may be aware, the OFT has a role under the Enterprise Act 2002 to provide general 
advice and promote competition. We will be making representations to the Scottish Executive 
about the Implications of the Clementi report for users of legal services in Scotland. Either by 
responding to the forthcoming Scottish Executive consultation on complaints or otherwise, we 
will be recommending to the Scottish Executive that in considering future arrangements for 
complaints handling and redress in Scotland it has full regard to the recommendations in the 
Clementi report. 

While we understand the closure of this investigation may be a disappointment to you, we 
believe this is the best way forward given our competition remit. 

Thank you for your cooperation in this matter, and for bringing your concerns to our attention. 
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Submission from Joan Pentland-Clark 
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SUPREME COURT OF THE STATE OF NEW YORK  
COUNTY OF NEW YORK  
--------------------------------------------------------------------X  
THE PEOPLE OF THE STATE OF NEW YORK :  
by ELIOT SPITZER, Attorney General of  
the State of New York, :
Plaintiff, : COMPLAINT  
-against- : Index No.  
:
MARSH & McLENNAN COMPANIES, INC.  
AND MARSH INC., :  
Defendants. :  
--------------------------------------------------------------------X  
1. Plaintiff, the People of the State of New York, by Eliot Spitzer, Attorney General of the 
State of New York (“Attorney General”), complaining of the above-named defendants, alleges 
upon information and belief, that:  

PARTIES

2. This action is brought by the Attorney General on behalf of the People of the State of New 
York based upon his authority under Articles 22 and 23-A of the General Business Law, § 
63(12) of the Executive Law, and the common law of the State of New York.  

3. Defendant Marsh & McLennan Companies, Inc. (“MMC”) is a Delaware corporation with its 
principal place of business in New York County, New York.  

4. Defendant Marsh Inc. (together with MMC, “Marsh”) is a Delaware corporation and is a 
wholly owned subsidiary of MMC, with its principal place of business in New York County, 
New York. 

1Bracketed citations refer to documents attached as exhibits hereto.  

PRELIMINARY STATEMENT  

5. Marsh is the largest provider of insurance brokerage and consulting services in the world. It 
holds itself out to its clients as a trusted expert in the analysis and placement of insurance 
policies. Businesses and individuals who need insurance retain Marsh to help them design an 
insurance plan and negotiate with insurance companies to get the best mix of coverage, 
service, financial security and price.  

6. According to Marsh, “Our guiding principle is to consider our client’s best interest in all 
placements.” It boasts, “We are our clients’ advocates, and we represent them in 
negotiations. We don’t represent the [insurance companies].” [Marsh-NY 32815]1  

7. The facts show otherwise. Since at least the late 1990s, Marsh has designed and executed 
a business plan under which insurance companies have agreed to pay Marsh more than a 
billion dollars in so-called “contingent commissions” to steer them business and shield them 
from competition. Styled as payments for nebulous “services,” the agreements to pay these 
commissions were called “placement service agreements,” (“PSAs”) and, most recently, 
“market services agreements” (“MSAs”), by Marsh.  

8. Whatever the agreements were named, they created an improper incentive for Marsh. As 
one Marsh executive told his subordinates, the size of the contingent commission payments 
to Marsh determines “who [we] are steering business to and who we are steering business 
from.” [Marsh-NY 17870] In another instance, during discussions with an insurance company 
president seeking to expand her firm’s sales, a Marsh executive did not advise her to provide 
a better product to Marsh’s clients; instead, he told her that she would need to enter into a 
contingent commission agreement paying Marsh an amount that was “above market.”  

9. At times, Marsh’s plans to maximize the profits it received from contingent commission 
agreements went even further: it designated winners. Marsh solicited -- and obtained -- 
fictitious high quotes from insurance companies in order to deceive its clients into believing 
that true competition had taken place. It promised to protect insurance companies from 
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competition, and did so. And it threatened to hurt the business of those who thought of truly 
competing for particular pieces of business.  

10. This business plan was phenomenally profitable. For example, it has been reported that in 
2003 alone, approximately $800 million of Marsh’s earnings were attributable to contingent 
commission payments. That year, Marsh overall reported approximately $1.5 billion in net 
income. Marsh, however, has never disclosed to its shareholders how contingent 
commissions constitute the lifeblood of its business. Jeffrey Greenberg, the Chief Executive  
Officer of Marsh, has stated: “We don’t break out contingent commissions. That is not 
separately enumerated because it is part of our business model . . . .” [July 28, 2004 Analyst 
Conference Call Transcript]  

11. The losers in all of this, of course, are Marsh’s clients and the marketplace for insurance, 
which Marsh has corrupted by distorting and elevating the price of insurance for every 
policyholder. Other victims here are Marsh’s own shareholders, who have never been told 
that hundreds of millions of dollars of Marsh’s profits derive from illegal activities.  

JURISDICTION  

12. The State of New York has an interest in the economic health and wellbeing of those who 
reside or transact business within its borders. The State also has an interest in assuring the 
presence of an honest marketplace in which economic activity is conducted in a competitive 
manner, without fraud, deception or collusion, for the benefit of marketplace participants. In 
addition, the State has an interest in ensuring that the marketplace for the trading of securities 
functions fairly with respect to all who participate or consider participating in it. The State also 
has an interest in upholding the rule of law generally. Marsh’s conduct injured these interests. 

13. Thus, the State of New York sues in its sovereign and quasi-sovereign capacities, as 
parens patriae, and pursuant to Executive Law § 63(12), General Business Law §§ 340 et 
seq. (the Donnelly Act) and General Business Law §§ 352 et seq. (the Martin Act). The State 
sues to redress injury to the State, and to its general economy and residents, as well as on  
behalf of: (1) persons who purchased insurance brokerage services from Marsh; and (2) 
persons who purchased, sold or held shares of Marsh during the period in which the cited 
acts occurred. The State seeks disgorgement, restitution, damages including punitive 
damages, costs, and equitable relief with respect to defendants’ fraudulent, anti-competitive 
and otherwise unlawful conduct.  

FACTUAL ALLEGATIONS  

A. The structure of the insurance industry  

14. There are basically three types of entities in the insurance market. First, there are clients: 
companies and individuals seeking to purchase insurance for their businesses, employees or 
themselves. Second, there are brokers and independent agents (collectively “brokers”), hired 
by clients to advise them as to needed coverage and to find insurance companies offering 
that coverage. Brokers represent the client, obtain price quotes, present the quotes to the 
client, and make recommendations to the client that include factors other than price, such as 
differences in coverage, an insurance company’s financial security, or an insurance 
company’s reputation for service or claims payment. Third, there are insurance companies. 
They submit quotes to the brokers and, if selected by the client, enter into a contract to 
provide insurance for that client’s risk.  

15. In this structure, the client makes two types of payments: (1) it pays its broker an advisory 
fee or a commission for locating the best insurer, and (2) it pays the chosen insurance 
company premiums for the coverage itself. When the client pays a commission this is usually 
accomplished in one check to the broker, with the broker deducting the commission and 
forwarding the premium to the insurance company. Sometimes clients -- particularly large 
commercial clients -- break out the broker’s fee and pay it directly to the broker. 

16. In addition to the first commission payment described above, brokers sometimes receive 
another kind of payment, as well, but not one from the clients. These are called contingent 
commissions and come from insurance companies pursuant to arrangements generally 
known as contingent commission agreements. The precise terms of these agreements vary, 
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but they commonly require the insurance company to pay the broker based on one or more of 
the following: (1) how much business the broker’s clients place with the insurance company; 
(2) how many of the broker’s clients renew policies with the insurance company; and (3) the 
profitability of the business placed by the broker.

17. In the late 1990s, Marsh began to call these agreements “Placement Service 
Agreements” or “PSAs.” After recent public scrutiny, it has renamed them “Market Services 
Agreements” or “MSAs,” contending that they do not reflect payment for “a specific 
transaction or placement” but relate instead to the “services we provide” to insurance 
companies. Unbeknownst to Marsh’s clients, these “services” include steering business to 
complicit and profiting insurance companies by, among other things, rigging bids and fixing 
prices.

B. Marsh falsely tells its clients that it is their “advocate” and that its “guiding principle” is “our 
client’s best interest.”  

18. Marsh’s insurance brokerage business alone has approximately 42,000 employees in 410 
offices located in over 100 countries. Marsh cites its size and sophistication as a primary 
reason to hire the company. Marsh holds itself out as a trusted advisor that can help its clients 
assess their insurance needs and locate the best available insurance. At least in performing 
this function, Marsh acts as an agent and fiduciary for its clients. 

19. Marsh emphasizes that it works for its client, not for the insurance companies. For 
example, in a document created to assist employees in responding to client questions, Marsh 
has written: “Our guiding principle is to consider our client’s best interest in all placements. 
We are our clients’ advocates and we represent them in negotiations. We don’t represent the 
[insurance companies].” [Marsh-NY 32815] This purported “guiding principle” figures 
prominently in Marsh’s marketing materials. For example, in Marsh’s “Response to RFP” for 
the Greenville County School District in South Carolina -- where Marsh’s steering and bid 
manipulation was plainly evident -- Marsh provided a graphic titled, “Client Loyalty Pyramid.” 
The document states that its “approach to client service begins with establishing credibility 
and trust. . . .” Marsh also refers to itself in these materials as Greenville County’s “trusted 
business partner” and “not simply an insurance agent.” [Response to RFP for Greenville 
County School District]  

20. In fact, a central part of Marsh’s business plan is to promote the interests of insurance 
companies with whom they have contingent commission greements. When Marsh steers 
business to the favored insurance companies, those insurance companies, in turn, pay Marsh 
higher fees. When Marsh helps favored insurance companies retain their existing business at 
renewal time, those insurance companies pay Marsh higher fees. When Marsh steers more 
profitable business (policies with low claims ratios) to favored insurance companies, those 
insurance companies pay Marsh higher fees. And when the clients pay higher premiums, 
volume and profitability rise -- again increasing Marsh’s fees.  

21. So Marsh does not, as it contends, always “consider their client’s best interest.” Nor is 
Marsh truly its clients’ disinterested “advocate.” To the contrary, Marsh primarily represents its 
own interests and those of its favored insurance companies. Both the insurance companies 
and Marsh profit because of their common interest, a common interest created by the 
contingent commission agreement.  

22. Marsh further instructs its employees to describe the company as an advisor and honest 
conduit for information, but one that leaves the final decision to the client: “In fact, Clients are 
the only ones who have the authority to make the decisions on the terms and conditions of a 
program and the [insurance companies] selected to handle the program. . . . In all cases, 
clients make the final decision on the [insurance company] chosen to handle their business.” 
[Marsh-NY 32815]  

23. In many instances, however, the client is making a misinformed “final decision” on 
insurance coverage. As set forth below, Marsh has repeatedly provided clients with false and 
inflated quotes. It frequently designates a winner, and then solicits inflated bids from other 
insurance companies, who provide such bids, knowing that later they themselves will have a 
turn to get business without meaningful competition. A choice made by a client under these 
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circumstances has been made under false pretenses created by both Marsh and the complicit 
insurance companies.  

24. Apparently aware of the patent conflict of interest posed by an agent taking payments 
from vendors (the insurance companies) seeking to sell a service to its master (the client), 
Marsh asserts that it has erected an information barrier to prevent contingent commission 
agreements from influencing its recommendations: “Our Client Executives and advisory staff 
is [sic] unaware of our specific [contingent commission agreements], thereby further removing 
their ability to have these arrangements influence their recommendations.” [Marsh-NY 32815]  

25. As set forth below, the information barrier that Marsh describes simply does not exist. To 
the contrary, steering business to contingent commission-paying insurance companies is 
fundamental to Marsh’s business plan.  

C. Marsh’s “disclosure” of its contingent commission agreements is false and misleading.  

26. While Marsh has disclosed the existence of contingent commission agreements since at 
least 1998, it has consistently concealed their true nature. Marsh describes contingent 
commission agreements (recently renamed “MSAs”) to its clients and the public as follows: 
Market Services Agreements (MSAs) are agreements that cover payment for the value 
brokers provide to insurance carriers and are based primarily on premium volume or growth. 
Brokers principally provide insurers with distribution networks, which facilitate the delivery of 
business, and are also uniquely positioned to provide insurers with intellectual capital, product 
development, technology, and other administrative and information services. These 
capabilities make the overall marketplace more efficient and competitive, which, in turn, 
benefits Marsh’s clients. [“Market Service Agreements” at www.msa.marsh.com] These 
“services” are illusory. The “distribution” Marsh cites is not a “service” but rather a necessary 
concomitant of Marsh going to the market on behalf of its clients, something that Marsh is 
duty bound to do as its clients’ agent and fiduciary -- and for which Marsh is compensated by 
legitimate fees and commissions from the client. The fact that Marsh’s clients ultimately buy 
from the insurers creates no additional “service” by Marsh to the insurers. Nor do the other 
vague “services” mentioned (such as “intellectual capital”) justify any of the $800 million that 
Marsh received last year in contingent commissions.  

27. In fact, the “service” that Marsh provides pursuant to its contingent commission 
agreements is to steer business to the insurance carriers. As explained below, contingent 
commissions have an enormous impact on where Marsh places business on behalf of its 
clients. Yet Marsh’s disclosure is silent as to the actual purpose and effect of its contingent 
commission agreements.  

28. Marsh’s disclosure to investors is no better. Marsh has never revealed to the investing 
public the true nature of contingent commissions or the huge role they play in Marsh’s 
earnings. This is illustrated by CEO Greenberg’s answer to a question about the role of 
contingent commissions in Marsh’s earnings: We don’t break out contingent commissions. 
That is not separately enumerated because it is part of our business model and so I can’t 
really help you there. When asked about the impact on Marsh of a possible “drastic change” 
in how it receives contingent commissions, Mr. Greenberg said: We think that the most 
important issue and I have said this before is that we provide services for which we expect to 
be compensated and there are various ways that one can be compensated. The way in which 
we handle it today is [contingent commissions] but if we found that we needed to change the 
method of compensation, we would do so. The principal being that we are going to be 
compensated for our services. [July 28, 2004 Analyst Conference Call Transcript]  

D. Marsh’s business plan has been to increase its contingent commission income by steering 
clients to favored insurance companies.  

29. According to Marsh’s public filings, in 2003 it had profits of over $1.5 billion. Marsh does 
not disclose how much of that amount was generated through fees paid by clients and how 
much was generated by insurance company contingent commission payments. A Marsh 
official has stated to this office that, in 2003, contingent fees paid by insurance companies 
amounted to approximately $800 million. These payments, for which there is little or no 
overhead, are extremely profitable.  
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30. The enormous size of these profits is not happenstance, but the result of careful planning. 
Marsh reconfigured its brokerage business, centralizing power in a group based in 
Manhattan. Marsh created lists of those insurance companies whose products its employees 
were to sell more vigorously to clients, lists based not on price or service, but on the amount 
of money the insurance companies would pay Marsh. It rewarded those employees who sold 
clients more insurance from these complicit insurance companies, and it chastised those who 
did not.

31. By way of brief background, during the 1980s and 1990s, the insurance brokerage 
industry underwent a period of consolidation. Through acquisition and internal growth, Marsh 
became one of the world’s dominant insurance brokers. Until the late 1990s, each of Marsh’s 
numerous branch offices throughout the United States signed its own separate contingent 
commission agreements with insurance carriers.  

32. Beginning in the late 1990s, Marsh centralized its organization and assumed greater 
control over both business placement and contingent commission agreements. Marsh created 
an office in Manhattan that came to be called Marsh Global Broking, which oversaw policy 
placement decisions in Marsh’s major business lines. These included Excess Casualty, 
Healthcare, FinPro (Financial Products) and Middle Market (businesses paying less than one 
million dollars in annual insurance premiums). Global Broking (also known as MMGB and 
MGB) was given authority over all of Marsh’s contingent commission agreements and began 
to replace smaller local and regional contingent agreements with large national ones, called 
Placement Service Agreements, or “PSAs.”  

33. In addition, Marsh began internally rating the insurance companies based on how much 
they paid Marsh pursuant to their contingent commission agreements. In February 2002, a 
Marsh Global Broking managing director in the Healthcare group provided nine of his 
colleagues with a list of the insurance companies that were paying Marsh pursuant to 
contingent commission agreements. He cautioned, however, that “Some [contingent 
commission agreements] are better than others,” and said that soon Marsh would formally 
“tier” the insurance companies. Then, he said, “I will give you clear direction on who [we] are 
steering business to and who we are steering business from.” [Marsh-NY 17870]  

34. A “tiering report” was later circulated to Global Broking executives, listing insurance 
companies as belonging to tiers depending on how advantageous their contingent 
commission agreement was to Marsh. The instructions to the managers who received the list 
included a direction that they were to “monitor premium placements” to assure that Marsh 
obtained “maximum concentration with Tier A & B” insurance companies, those with 
contingent commission agreements most favorable to Marsh. [Marsh-NY 14216-17] In a 
September 2003 email, a Global Broking executive was even more direct: “We need to place 
our business in 2004 with those that have superior financials, broad coverage and pay us the 
most.” [Marsh-NY 17328] (emphasis added)  

35. Marsh executives have issued directions about specific companies as well. For example, 
in April 2001, a Global Broking managing director in the Excess Casualty group in New York 
wrote to the heads of regional centers. She asked for “twenty accounts that you can move 
from an incumbent [insurance company]” to a company that had just extended its contingent 
commission agreement. She warned, however, “You must make sure that you are not moving 
business from key [contingent commission companies].” Highlighting the incentive 
represented by her directive, she concluded, “This could mean a fantastic increase in our 
revenue.” [Marsh-NY 27138]  

36. The benefit of the steering system to the paying insurance companies was clear. In July 
2000, an executive in Marsh Global Broking wrote to four of her colleagues to discuss 
“BUSINESS DEVELOPMENT STRATEGIES” with a particular “preferred” insurance company 
that had signed a contingent commission agreement with Marsh. In describing what Marsh 
had done for that company, she wrote, “They have gotten the ‘lions [sic] share’ of our  
Enviornmental business PLUS they get an unfair ‘competitive advantage[’] as our prefferred 
[sic] [insurance company].”  

37. Marsh has been explicit with insurance companies about how contingent commission 
agreements more favorable to Marsh would result in Marsh selling more of their policies. For 
example, a Global Broking executive recounted in an email dated November 7, 2003 how he 
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told the president of a major insurance company, ACE USA, that she could meet her firm’s 
sales goals by agreeing to a fatter contingent commission agreement: “I made it clear that if 
ACE wants us to meet significant premium growth targets then ACE will have to pay ‘above 
market’ for such [a] stretch. . . .” [Marsh-NY 17012] In addition to carrots, Marsh also used 
sticks. The notes of one insurance company executive record that Marsh threatened to “kill” 
the company if it did not “get to [the] right number” on the contingent commission agreement. 
[AIG 12142]

38. Marsh has recognized and rewarded employees who “moved” clients to insurance 
companies with contingent commission agreements. For example, in February 2003, a Marsh 
senior vice president in the Global Broking Healthcare group nominated a subordinate to 
become a vice president. On the nomination form, under the heading “Financial Success,” he 
noted that the nominee had increased Marsh’s revenue “by moving” a renewing client to an 
insurance company with a contingent commission agreement. He concluded: “Neighborhood 
Health Partnership Estimated Revenue - $390,000.” [Marsh-NY 32784] That nominee’s 2002 
performance review, similarly noted that the nominee “was responsible for the renewal of a 
large HMO in Miami and was successful with placing of this account with a [contingent 
commission insurance company] - increased revenue from $120,000 to $360,000 
(estimated).” [Marsh-NY 32780] A 2003 self appraisal form by that same nominee -- now a 
vice president -- stated: “Renewed large account with [contingent commission insurance 
company] to demonstrate our willingness to continue our relationship. Moved a number of 
accounts to [contingent commission agreement carriers] for the sole reason to demonstrate 
partnership.” [Marsh-NY 62406] Other employees were similarly praised in performance 
evaluations for increasing Marsh’s contingent commission income from insurance companies 
“by achieving budgeted tiering goals.” [Marsh-NY 83796-97]  

39. In the same vein, Marsh employees have been criticized for bucking the system. Initially, 
when Marsh began signing national contingent commission agreements, Global Broking not 
only negotiated all of the agreements but also kept all of the revenue. Many of Marsh’s local 
and regional offices, which had previously had their own contingent commission agreements 
with insurance carriers, resented the loss of revenue to the central Global Broking office and 
refused to have Global Broking pass on all of their placements. Eventually, Global Broking 
initiated a “revenue repatriation” program under which some of Global Broking’s national 
contingent commissions were shared with local and regional offices. In June 2003, the head 
of Global Broking’s Excess Casualty group wrote to an employee in Marsh’s Seattle office to 
chastise her for placing insurance directly with a carrier on behalf of a client, thus denying a 
contingent commission to Global Broking: “The GB repatriation dollars are no small 
component of your office’s budget. You have lowered that amount with this placement. You 
may want to consider this in the future.” [Marsh-NY 50455]  

40. Marsh rewards to employees for steering -- and its admonitions to employees who failed 
to steer -- put the lie to Marsh’s statement that a barrier prevents Global Broking from 
influencing placement decisions. 

41. Marsh also has entered into contingent commission agreements that create incentives to 
favor the incumbent carrier when a policy came up for renewal. At the time of a renewal, 
Marsh’s clients expect it to give unbiased advice on whether to stay with the incumbent or 
sign with a new carrier. Meanwhile incumbent insurance companies have paid Marsh to 
recommend their own renewals. For example, a 2003 contingent commission agreement with 
AIG Risk Management, Inc. (“AIG”) provided Marsh with a bonus of 1% of all renewal 
premiums if its clients renewed with AIG at a rate of 85% or higher. If the renewal rate was 
90% or higher, Marsh received 2% of the renewal premium, and if the rate was 95% or 
higher, Marsh received 3%. [Marsh-NY 13031] Marsh even negotiated (though it ultimately 
did not enter into) a $1 million “no shopping” agreement whereby Marsh would have 
recommended to its top individual clients who had bought personal insurance policies from 
Chubb that they renew those policies -- a paid abdication of Marsh’s duty to its clients. 
[CHUBB-28368] 

42. Marsh’s steering harms its clients in at least two ways. First, Marsh specializes in complex 
insurance placements where all things are rarely equal, and where subjective judgment calls 
have to be made among competitors with varying coverages, financial security and price. A 
client relies on Marsh to make these calls strictly based on the client’s best interest, without 
the corrupting influence of incentive payments. Clients who have been steered have not 
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received the service they paid for. Second, insurance carriers pass the cost of contingent 
commissions directly on to the clients in the form of higher premiums. Munich American Risk 
Partners (“Munich”), a division of American Reinsurance, for example, maintains a separate 
schedule of higher prices for Marsh clients because of the contingent commissions it pays. 
Effectively, Marsh is secretly raising the price of insurance for its clients and putting at least 
some of the increase in its own pocket.  

E. Numerous large insurance companies have participated in a bidrigging scheme with 
Marsh.

43. A cast of the world’s largest insurance companies have participated in Marsh’s steering 
scheme. They have paid hundreds of millions of dollars for Marsh to steer business their way. 
At times, the insurance companies have gone much further, colluding with Marsh to rig bids 
and submit false quotes to unwitting clients throughout New York and across the United 
States.

1. AIG

44. American International Group (“AIG”) is a publicly traded company with approximately 
86,000 employees and over $81 billion in annual revenues. Among its insurance lines is 
excess insurance which covers losses over and above the amounts covered by the insured’s 
primary insurance policies. Beginning in or around 2001 until at least the summer of 2004, 
Marsh Global Broking’s Excess Casualty Group and AIG’s American Home Excess  
Casualty division (AIG’s principal provider of commercial umbrella or excess liability and 
excess worker’s compensations insurance) engaged in systematic bid manipulation.  

45. When AIG was the incumbent carrier and a policy was up for renewal, Marsh solicited 
what was called an “A Quote” from AIG, whereby Marsh provided AIG with a target premium 
and the policy terms for the quote. If AIG agreed to quote the target provided by Marsh, AIG 
kept the business, regardless of whether it could have quoted more favorable terms or 
premium.  

46. In situations where another carrier was the incumbent, Marsh asked AIG for what was 
variously referred to as a “backup quote,” “protective quote” or “B Quote,” telling AIG that it 
would not get the business. In many instances, Marsh provided AIG with a target premium 
and the policy terms for these quotes. In these cases, it was understood that the target 
premium set by Marsh was higher than the quote provided by the incumbent, and that AIG  
should not bid below the Marsh-supplied target. For example, in October 2003, an underwriter 
at AIG described a particular quote that he had provided thusly: “This was not a real 
opportunity. Incumbent Zurich did what they needed to do at renewal. We were just there in 
case they defaulted. Broker . . . said Zurich came in around $750K & wanted us to quote 
around $900K.” [Undated AIG email] Even when AIG could have quoted a premium lower 
than the target, it rarely did so. Instead, AIG provided a quote consistent with the target 
premium set by Marsh, thereby throwing the bid.  

47. In other instances, Marsh asked AIG to provide B Quotes where AIG was not supposed to 
get the business, but Marsh did not set a particular premium target. In these instances, AIG 
looked at the expiring policy terms and premium and provided a quote high enough to ensure 
that (1) the quote would not be a winner, and (2) in the rare case where AIG did get the 
business, it would make a comfortable profit.  

48. In B Quote situations, AIG did not do a complete underwriting analysis. In those few 
situations when AIG inadvertently won B Quote business (because the incumbent was not 
able or willing to meet Marsh’s target), AIG personnel would “back fill” the underwriting work 
on the file -- that is, prepare the necessary analysis after the fact.  

49. Finally, Marsh came to AIG for a “C Quote” when there was no incumbent carrier to 
protect. Although Marsh often provided premium targets in these situations, it was understood 
that there was the possibility of real competition.  

50. The “A, B, C” quote system was strictly enforced by Marsh through William Gilman, 
Executive Director of Marketing at Marsh Global Broking and a Managing Director. Gilman 
refused to allow AIG to put in competitive quotes in B Quote situations, and, on more than 
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one occasion, warned that AIG would lose its entire book of business with Marsh if it did not 
provide B Quotes. Gilman likewise advised AIG of the benefits of the system. As he put it: 
Marsh “protected AIG’s ass” when it was the incumbent carrier, and it expected AIG to help 
Marsh “protect” other incumbents by providing B Quotes.  

2. ACE

51. ACE Ltd. is a Bermuda corporation that trades on the New York Stock Exchange. ACE 
USA (“ACE”) is part of a group of subsidiaries that forms the ACE Insurance North America 
business division of ACE Ltd. In 2002, ACE decided to enter the excess casualty market by 
creating a separate division, called the Casualty Risk Department. ACE signed a contingent 
commission agreement in order to gain access to the business Marsh controlled. ACE also 
repeatedly provided the same type of B Quotes that AIG provided.  

52. The B Quotes given to Marsh were often in amounts requested by Marsh, even though a 
lower quote would have been justified by an underwriting analysis. As ACE’s President of 
Casualty Risk summarized: Marsh is consistently asking us to provide what they refer to as 
“B” quotes for a risk. They openly acknowledge we will not bind these “B” quotes in the layers 
we are be [sic] asked to quote but that they ‘will work us into the program’ at another 
attachment point. So for example if we are asked for a “B” quote for a lead umbrella then they 
provide us with pricing targets for that “B” quote. It has been inferred that the ‘pricing targets’ 
provided are designed to ensure underwriters ‘do not do anything stupid’ as respects pricing. 
[ACEINA-01909] In this same email, the Casualty Risk president wrote that he “support[ed]” 
Marsh’s business model, which he described as “unique.”  

53. An example of the operation of this system is evident in the bidding for the excess 
casualty insurance business of Fortune Brands, Inc., a holding company engaged in the 
manufacture and sale of home products, office products, golf products, and distilled spirits 
and wine. On December 17, 2002, an ACE assistant vice president of underwriting sent a fax 
to Greg Doherty, a senior vice president in Marsh Global Broking’s Excess Casualty division, 
quoting an annual premium of $990,000 for the policy. [ACE-INA-005754] Later that day, ACE 
revised its bid upward to $1,100,000. On the fax cover sheet with the revised bid, ACE’s 
assistant vice president wrote: “Per our conversation attached is revised confirmation. All 
terms & conditions remain unchanged.” [ACE-INA-005755-6]. An email the next day from the 
assistant vice president to an ACE vice president of underwriting explained the revision as 
follows: “Original quote $990,000 . . . . We were more competitive than AIG in price and 
terms. MMGB requested we increase premium to $1.1M to be less competitive, so AIG does 
not loose [sic] the business. . . .” [ACE-INA-005757]  

54. This arrangement inured not only to Marsh’s benefit, but also to ACE’s. As Doherty wrote 
in a June 20, 2003 email to the same ACE vice president: “Currently, we have about $6M in 
new business [with ACE] which is the best in Marsh Global Broking so I do not want to hear 
that you are not doing ‘B’ quotes or we will not bind anything.” [ACE-INA- 005781]  

55. The bidding process for excess casualty insurance for Brambles, USA, a manufacturer of 
commercial industrial pallets and containers (among other products), further demonstrates the 
bid-rigging scheme. In June of 2003, ACE learned that Brambles was unhappy with the 
incumbent carrier. Despite this, Marsh asked ACE to refrain from submitting a competitive bid 
because Marsh wanted the incumbent, AIG, to keep the business. An ACE vice president of 
underwriting wrote to the ACE President of Risk and Casualty: Our rating has a risk at 
$890,000 and I advised MMGB NY that we could get to $850,000 if needed. Doherty gave me 
a song & dance that game plan is for AIG at $850,000 and to not commit our ability in writing. 
[ACE-INA-005786]  

56. ACE continued to provide Marsh with inflated quotes into 2004.  

3. Hartford

57. Marsh did not limit its bid rigging practices to its large corporate clients. It also engaged in 
such conduct with The Hartford Financial Services Group (“Hartford”) -- a provider of life 
group benefits, auto, home ownership and business insurance -- with respect to Marsh’s 
“Middle Market” and small business clients.  
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58. Middle Market insurance provides coverage for companies where the annual premium 
ranges from tens of thousands of dollars to around $1 million. Hartford became a “partner 
market” -- meaning it agreed to pay contingent commissions -- with Marsh’s so-called 
Advantage America program in July 2003. The Advantage America program was developed 
by Marsh to fold its small commercial property/casualty business into its Middle Market group.  
With annual premiums in the range of $25,000 to $200,000 dollars, this program provided 
coverage to small businesses. Marsh centralized all of this small business insurance 
placement in an office in Lake Mary, Florida, near Tampa.  

59. Hartford was given the advantage of office space in Marsh’s Lake Mary facilities. On 
numerous occasions during 2003 and 2004, Marsh employees asked the two Hartford 
underwriters assigned to this facility, either in person or by telephone, to provide an inflated 
quote or “indication” (non-binding proposed price) for insurance coverage for a small 
business. Typically, Hartford’s underwriters were told to price the quote or indication 25% 
above a particular number, and that by doing so Hartford need not worry that it would get the 
business. Hartford colluded in the scheme.  

60. Marsh did not restrict its bid rigging in the Middle Market to small businesses. Marsh’s Los 
Angeles area Global Broking office handled larger Middle Market risks with annual premiums 
reaching $1 million. The Marsh Los Angeles office is in the same office building as Hartford’s. 
Starting as far back as 2000, Marsh employees, on virtually a daily basis, asked Hartford for 
inflated quotes or indications in a manner similar to the process described above for the 
Florida facility. In Los Angeles, however, Marsh often provided Hartford with a spreadsheet 
showing the accounts for which it wanted Hartford to provide a losing quote or indication, 
along with other insurers’ quotes. It instructed Hartford to quote some percentage, typically 
25%, above the other insurers’quotes on the spreadsheet to ensure that Hartford would not 
get the business. These were referred to as “Throwaway Quotes.” Hartford provided the 
inflated quotes. 

61. On even larger risks in Southern California, those of over $1 million of annual premium, 
Marsh similarly asked for inflated quotes or indications, also providing spreadsheets 
containing other insurers’ quotes to Hartford. Hartford provided these quotes as well. Hartford 
provided these quotes and indications because Marsh was its biggest broker, and it felt that 
Marsh would limit its business opportunities if it refused.  

4. Munich-American Risk Partners  

62. As of 2001, Munich had entered into separate contingent commission agreements with 
Marsh’s Excess Casualty, Property, FINPRO (Financial Products) and Health Spectrum 
Groups. Munich adjusted its rates to pass the costs of these agreements on to its clients. 
When pricing Marsh business, Munich determined the base premium for the policy, added a 
percentage to reflect the expected contingent commission and sent the quote to Marsh.  

63. In 2000, Munich disclosed the existence of its contingent commission agreement with 
Marsh to a significant client to explain the contingent commissions that were being passed on 
to the client. Marsh was furious, and chastised Munich. A senior vice-president at Munich, 
apologized to Marsh in an email: “We acknowledge that this was inappropriate behavior . . . .” 
He told Marsh that Munich would: “do the necessary to eliminate all documentation, electronic 
or otherwise, that references or otherwise alludes to the [contingent commissions]. I apologize 
for the consternation that this has caused within the Marsh organization.” [MARP 1226]  

64. Throughout 2001 and early 2002, the Marsh Global Broking Excess Casualty Group 
repeatedly requested that Munich provide “favors” designed to assist Marsh in its bid rigging 
process. The panoply of market-manipulative “favors” that Marsh requested from Munich 
included:  
• Requests to submit “false quotes” to allow Marsh to manipulate market pricing and present 
other carriers’ quotes in a more favorable light [MARP 596]; 
• A request on a particular account that Munich either decline the risk altogether or submit a 
quote higher than the incumbent quote [December 18, 2001 email from a Marsh senior vice 
president to a Munich regional manager];  
• Requests that Munich not bid on a renewal because Marsh owed the incumbent a favor and 
didn’t want Munich to come in with a lower quote [December 6, 2001 email from Marsh senior 
vice president to a Munich regional manager]; and  
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• A request for an artificially inflated initial quote so that Marsh could look good to the client 
when it “negotiated” the quote down [MARP 637].  

65. Throughout 2001, Marsh also asked Munich to act as “back-up or wait in the wings” at 
several client presentations. [MARP 581, 562] That is, Marsh asked Munich to attend 
presentations for prospective clients with whom Munich was already out of the running. One 
Munich regional manager characterized these presentations as mere “Drive bys.” [MARP 562] 
For example, in 2001 Marsh sent Munich an email request explaining that it “needed to 
introduce competition” at a prospective client presentation and needed Munich to send a “live 
body.” [MARP 2198, 2199] Frustrated with Marsh’s continuous requests for “live bodies,” one 
Munich regional manager responded, “WE DON’T HAVE THE STAFF TO ATTEND 
MEETINGS JUST FOR THE SAKE OF BEING A ‘BODY.’ WHILE YOU MAY NEED ‘A LIVE 
BODY,’ WE NEED A ‘LIVE OPPORTUNITY.’” [MARP 2198]

66. These business practices were known to Munich management. In preparing for an April 
2001 meeting with Marsh, a senior vice-president solicited reactions from his regional 
managers regarding their experiences with Marsh Global Broking. [MARP 557-563] He then 
cut and pasted the managers’ comments into a single document and circulated it to them for 
discussion. Complaints and reactions from the Munich regional managers included: I am not 
some Goody Two Shoes who believes that truth is absolute but I do feel I have a pretty strict 
ethical code about being truthful and honest with people. And when I told [sic] I have to say 
certain things I know to be untrue to people I respect and have known for a long time, it is not 
what I feel I should be asked to do of [sic] what this company stands for. Yet it has already 
happened several times and I have either had to dodge the client and broker on the issue, 
which won’t always work, or risk making GB [Global Broking] angry by telling a carefully 
edited version of the truth, which was more than they wanted out but less than satisfying to 
the client or broker. [MARP 560] This idea of “throwing the quote” by quoting artificially high 
numbers in some predetermined arrangement for us to lose is repugnant to me, not so much 
because I hate to lose, but because it is basically dishonest. And I basically agree with the 
comments of others that it comes awfully close to collusion or price fixing. [MARP 560] WHAT 
ARE THE RULES ON PRICING - ARE WE TO QUOTE OUR NUMBERS OR WHAT MGB 
[MARSH GLOBAL BROKING] WANTS US TO QUOTE - HOW DOES THEIR INTERNAL 
PREFERRED MARKET THING WORK? [MARP 562]  

F. The Greenville County School Project  

67. Marsh’s involvement with the Greenville, South Carolina Public School District illustrates 
how Marsh both abused its fiduciary role in an attempt to secure a contingent commission 
agreement with an insurance company and rigged the bidding process.  

68. In the 1990's, Greenville County, South Carolina experienced unanticipated student 
growth beyond the capacity of then existing facilities for the 62,000 school children in the 
district. In addition, many of the existing schools needed extensive renovations. The school 
district, through a non-profit corporation named BEST (Building Equity Sooner for Tomorrow), 
raised $800 million by selling bonds to fund the renovation, expansion, and new construction 
of fifty-five school facilities (the “Greenville project”). BEST hired Institutional Resources, LLC, 
as the program manager and procurement agent for the project. As part of its responsibilities, 
Institutional Resources had to procure insurance coverage for the project.  

69. Lacking expertise in insurance, Institutional Resources hired Marsh after conducting a 
search and evaluating broker proposals. In Marsh’s application materials provided to 
Institutional Resources, it pledged its loyalty to its clients, going so far as to include a section 
devoted to Marsh’s role as a “trusted business advisor.” [Response to RFP for Greenville 
County School District] For its role in the Greenville project, Marsh was to be paid 
approximately $1.5 million.  

70. During the bidding process, there were two serious bidders who competed for the 
business: Zurich North America (“Zurich”) and ACE. Unbeknownst to Greenville, however, 
while this bidding process was ongoing Marsh held out the Greenville project as a “carrot” in 
its effort to entice Zurich to sign a contingent commission agreement. In a December 12, 2002 
email, Joan Schneider, a Marsh Global Broking executive, explained to Zurich: [Y]ou are 
currently in the running on Greenville Country [sic] School System (FIX cost near 3MM) .... 
neck and neck with ACE who we have a PSA with ....... Will bind most likely after the first of 
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the year ...... where are we on the [contingent commission] agreement ..... Left messages but 
haven’t heard from you ...... hint hint. [Marsh-NY 14619-20]

71. Between the December 12, 2002 email and the award of the contract on January 3, 2003, 
the contingent commission negotiations progressed and the project was awarded to Zurich. 
Although Zurich and Marsh never entered a contingent commission agreement, Marsh made 
clear its view of the linkage: [p]er our conversation today, (sorry to call you during your 
vacation) the good news is that we are binding Greenville County School with you today!!!!!! 
We worked hard to get this to you and as we discussed expect it to be part of the [contingent 
commission] agreement. On your return Monday, I hope you and your regional folks can get 
this ironed out ....... this is a great start to the New Year and would like to keep it going. [Id.]  

72. As part of its vigorous effort to steer the Greenville contract to Zurich, Marsh sought a 
false bid from a competing insurer and then, despite that insurer’s refusal, submitted a wholly 
fictitious bid on that insurer’s behalf. On December 16, 2002, Glenn R. Bosshardt, the Global 
Broking vice-president assigned to the project and Joan Schneider’s subordinate, contacted 
an assistant vice-president of underwriting at CNA, an individual with whom he had previously 
worked and who had already told Bosshardt that CNA had no interest in bidding on the 
Greenville project. In an email Bosshardt stated: [P]er my voicemail, we need to show a CNA 
proposal. I will outline below the leading programs (ACE & Zurich). I want to present a CNA 
program that is reasonably competitive, but will not be a winner. [Marsh-NY 89930] (emphasis 
added) Bosshardt proceeded to reveal the ACE and Zurich quotes on the project and then 
proposed numbers that CNA should quote in order to lose the bid but still appear to have 
been competitive. Although CNA never authorized Marsh to submit this bid, it was submitted 
to Institutional Resources as a legitimate competing bid. [Marsh-NY 89630-31]  

73. Notably, Marsh -- at a time when the prospect for a contingent commission agreement 
with Zurich remained real -- advised Institutional Resources that Zurich was a superior 
company and should be awarded the bid. Marsh did not disclose to Institutional Resources 
either that it was seeking a contingent commission agreement from Zurich, or that it had 
falsely submitted a bid under CNA’s name. Institutional Resources followed Marsh’s 
recommendation and awarded the project to Zurich. 

74. Even though Zurich and Marsh never entered into the [contingent commission] 
agreement, in his 2003 performance review, Bosshardt was praised for having “assist[ed] in 
the implementation of MMGB’s excess liability strategy to maximize contingent commission 
revenue.” [2003 Balance Scorecard]  

CONCLUSION  

75. Marsh’s conduct had the purpose or effect, or the tendency or capacity, unreasonably to 
restrain trade and to injure competition and purchasers, both in New York and in interstate 
commerce, by, among other things:  
(a) Limiting the number of insurers competing to sell insurance to persons seeking such 
insurance;
(b) Allocating the market for the sale of insurance; and  
(c) Using inflated bids, prices and other terms of sale with respect to insurance to mask the 
absence of free and open competition by insurers for the sale of such insurance.  

76. In consequence, competition in the sale of insurance from or in New York State and 
elsewhere was substantially reduced and otherwise unlawfully restrained.  

77. In addition, defendants, by failing to disclose material information about their business 
conduct and activities to purchasers, sellers and holders of Marsh stock, committed a fraud.  

78. Finally, defendants’ actions as set forth above were gross, wanton and wilful; were aimed 
at the public generally; and involved a high degree of moral culpability. 

FIRST CAUSE OF ACTION  
(Fraudulent business practice – Executive Law §63(12))  

79. The acts and practices alleged herein constitute conduct proscribed by § 63(12) of the 
Executive Law, in that defendants engaged in repeated fraudulent or illegal acts or otherwise 
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demonstrated persistent fraud or illegality in the carrying on, conducting on transaction or a 
business.  

SECOND CAUSE OF ACTION  
(Antitrust - Gen. Bus. Law §340 et seq.)  

80. Beginning at least in or about 2001 and continuing through in or about 2004, Marsh, 
together with AIG, ACE, Hartford and others conspired unreasonably to restrain trade and 
commerce in violation of the Donnelly Act, Gen. Bus. L. § 340 et seq., by, among other things: 
(1) providing persons seeking to purchase primary insurance with collusive, fictitious or 
otherwise non-competitive bids or other terms of sale; (2) allocating the opportunity to sell, 
and the sale of, insurance to clients; and (3) creating a scheme to pay Marsh to implement 
the unlawful conspiracy.  

81. As a result of this conspiracy, clients purchased insurance at prices higher than they 
would have paid, and on terms less favorable than would have been available, in a 
competitive market.  

82. Marsh’s acts are a per se violation of the Donnelly Act. Alternatively, Marsh’s acts violate 
the Donnelly Act under a rule of reason analysis.  

83. Various persons, not named as defendants, participated as co-conspirators in the 
violations alleged, and performed acts and made statements in furtherance of that conspiracy. 

THIRD CAUSE OF ACTION  
(Securities Fraud - Gen. Bus Law §352-c)  

84. The acts and practices of the defendants alleged herein violated Article 23- A of the 
General Business Law, in that they involved the use or employment of a fraud, deception, 
concealment, suppression, or false pretense, engaged in to induce or promote the issuance, 
distribution, exchange, sale, negotiation or purchase within or from this state of securities.  

FOURTH CAUSE OF ACTION  
(Securities - Gen. Bus. Law §352-c)  

85. The acts and practices of the defendants alleged herein violated Article 23- A of the 
General Business Law, in that defendants engaged in an artifice, agreement, device or 
scheme to obtain money, profit or property by a means prohibited by § 352-c of the General 
Business Law.  

FIFTH CAUSE OF ACTION  
(Unjust Enrichment)  

86. By engaging in the acts and conduct described above, defendants unjustly enriched 
themselves and deprived their clients and the investing public of a fair market place. 

SIXTH CAUSE OF ACTION  
(Common Law Fraud)  

87. The acts and practices of Marsh alleged herein constitute actual and/or constructive fraud 
under the common law of the State of New York. WHEREFORE, plaintiff demands judgment 
against the defendants as follows:  

A. Enjoining and restraining Marsh, its affiliates, assignees, subsidiaries, successors and 
transferees, their officers, directors, partners, agents and employees, and all other persons 
acting or claiming to act on their behalf or in concert with them, from engaging in any conduct, 
conspiracy, contract, agreement, arrangement or combination, and from adopting or following 
any practice, plan, program, scheme, artifice or device similar to, or having a purpose and 
effect similar to, the conduct complained of above.  

B. Directing that Marsh, pursuant to Articles 22 and 23-A of the General  
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Business Law, § 63(12) of the Executive Law and the common law of the State of New York, 
disgorge all profits obtained, including fees collected, and pay all restitution, and damages 
caused, directly or indirectly by the fraudulent and deceptive acts complained of herein;  

C. Directing that Marsh pay plaintiff's costs, including attorneys’ fees as  
provided by law;  

D. Awarding punitive damages against Marsh;  

E. Directing such other equitable relief as may be necessary to redress  
Marsh’s violations of New York law; and 

F. Granting such other and further relief as may be just and proper.  

Dated: New York, New York  
October 14, 2004  

ELIOT SPITZER
Attorney General of the State of New York  
Attorney for Plaintiff
120 Broadway, 23rd Floor  
New York, New York 10271  
(212) 416-8198  
By: ________________________________  
David D. Brown, IV
Assistant Attorney General  
Of Counsel:  
Michael A. Berlin
Maria Filipakis  
Matthew J. Gaul  
Melvin L. Goldberg
Assistant Attorneys General 
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Supplementary submission 

OPENING STATEMENT 

1.If a lawyer was tried for murder it would be inconceivable that the  jury would  consist of 5 
lay people and 4 lawyers. Any criminal trial does not require a jury to have members of the 
legal profession on that independent tribunal. So why would it require anything different in 
cases of lawyers or advocates conduct or service complaints? 

2.A complaints commission should mirror  the selection process for juries and NOT consist of 
a majority or minority from any profession and especially NOT the legal profession. 

3.The arrogance of the legal profession is that they do not believe lay persons can make 
decisions on ANY ASPECT OF LAW especially when it concerns one of their own kind . 

4.Maybe the biggest crime in Scottish history has been the stealth like removal of juries in civil 
and lesser criminal cases that have  throughout history proven to be the only way of ensuring 
impartial decisions in law. 

5.Both members and former members of the Law Society and Faculty of Advocates ,who go 
on to become judges and law lords ,DOMINATE decision making and is why Scottish civil law 
is in the appalling mess it is today. 

6.Sheriffs and law lords are NOT and NEVER have been an impartial tribunal ,especially 
when their fellow brothers and sisters are in the dock for any crime or misdemeanour.Sheriffs 
and law lords should only EVER be arbiters between a jury of our peers and the accused in 
the actual length or conditions of punishment . They should NEVER be  both judge and jury 
as they are presently doing in Scottish courts .The most perverse example of this is how high 
salaried lawyers have managed to dominate benefit appeal tribunals were the poorest and 
most vulnerable in society, our sick and disabled ,have been denied justice and have had the 
most meagre of benefits cut through ruthless decisions by fat cat lawyers. 

7.In fact juries are never permanent to guarantee impartiality from a rotating body of citizens 
selected from the country as a whole and from EVERY walk of life .A jury of our peers is the 
ONLY way we can rid this country of legal  corruption  brought about by  a slow insidious take 
over of  decision making functions by law society members and advocates dominating and 
abusing power they should never have been allowed to endorse themselves with. 

8. The legal profession has stealthly taken the decision making, in civil courts and lesser 
criminal cases, into  their own hands, and in my own personal experience that unchecked 
power has led to devastating consequences for  all of us as victims of this appalling system 
as it stands today .I had started to recover from life threatening surgery when my health 
suffered dramatically  through  lawyer complicity in a long term persecution campaign similar 
to Shirley McKies. Sheriff officers and police being used as bully boys in legal racketeering, 
myself and 15 year old child were given 15 minutes notice before being unlawfully evicted by 
the monsters controlling the Scottish legal system and who steal homes with absolute 
impunity in a multi billion pound fraud against the Scottish public. 

The Law Society of Scotland, Faculty of advocates and judiciary have been  expert at 
persecuting anyone who resists their form of injustice leading to massive land and property 
theft in Scottish civil cases and this must be halted forthwith. All Victims urgently require a 
legal platform to ensure recompense for the appalling injustices that have flowed from this 
bizarre system that is not available in Scottish law as it presently operates. 

9. It is rare now, other than in major criminal trials in Scotland, to have an assurance of a jury. 
The only sure way of ridding this country of the corruption and bias in the Scottish legal 
process is to STRIP ALL decision making from the legal profession and to have a lay jury of 
our peers in place  to ensure impartial tribunals , as demanded under the European Court of 
Human Rights art 6 and that would especially include an independent commission  deciding  
on the merits of lawyers and advocates conduct and service complaints. 
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10.If the Association of Chief Police Officers and their forces protected the public from 
lawyers crimes there would be far less need for a commission as it is the POLICE  who are 
classing lawyer criminality as a "civil matter". A classic example of this is the 10 years of 
corruption Kennedy Forster imposed on his clients  before finally being jailed by the 
exposures of the Galloway Gazette, not through Law Society of Scotland or police actions 
who ignored his crimes.  

11.Senior figures within the Police force,judiciary,faculty and law societies are more interested 
in swearing oaths of allegiance to their secret society brothers and sisters than upholding 
Scottish law.A prime example is the Dunblane massacre which has been covered up by 
members of the Speculative Society and is a major blight on the landscape of Scottish justice 
along with the Shirley McKie and Lockerbie affairs.George Farquhar,Dixie Deans and the 
murder of Andy McCardle in Carstairs are other major injustices that require full exposure and 
inquiries into abuses of the Mental Health Act by the Scottish Legal system. 

SEPARATION OF CONDUCT AND SERVICE COMPLAINTS (see 1 above) 

20,000 CEILING 

a)If a client loses •’50 the punishment should fit the loss 
b)If a client loses •’20,000,000 how can •’20,000 be an acceptable threat to lawyers 
committing fraud. 

ACCESS TO JUSTICE 

Quote Oft in Scotsman 5 May 2006 
     "The OFT has called on politicians to pass legislation forcing thro changes ,and warned it 
may use its own anti-competition powers should they fail to do so." 

Law Society and faculty anti-competition and restrictive practices breach E.U.competition 
rules. 

Legal Aid board comprises of sheriffs, faculty and law society members who's decisions 
remain deeply suspect. The rules are intentionally complex to allow the board to read them 
anyway they like to justify the most deplorable decisions. 

RIGHTS OF AUDIENCE 

  It is impossible to get representation if you make a 
complaint against a member of the law society or 
faculty and to seek damages in court.As they are all 
tied to one master policy which has been proven to be 
utterly corrupt in the writ against marsh by New York 
state attorney Elliot Spitzer 

MASTER POLICY OPERATION 

Quote from Spitzer writ 14 Oct 2004 in New York supreme court against marsh international. 

"MAarsh where paid more than a billion dollars in so called contingent commissions to steer 
them business and shield them from competition." 

"Whatever the agreements were named they created an improper incentive for Marsh" 

"Marsh has corrupted by distorting the price of insurance from illegal activities" 

"The state seeks damages with respect to Marshs fraudulent,anti-competitive and otherwise 
unlawful conduct." 

The Scottish legal systems master policy brokered by Marsh is the hardest policy to claim 
against and the figures quoted as being paid out by the Law Society are an absolute lie and 
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intent on deceiving anyone who challenges how it operates and is controlled by the 
godfathers lurking within the law society and faculty.  
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Legal Profession and Legal Aid 
(Scotland) Bill: Stage 1 

14:09
The Convener: Item 2 is the continuation of 

evidence taking on the Legal Profession and Legal 
Aid (Scotland) Bill. I welcome Margaret Ross, who 
is the committee’s adviser on the bill, and Sarah 
Harvie-Clark, who is from the Scottish Parliament 
information centre. 

For the avoidance of doubt, I do not—as I have 
said regularly—have any declarations to make. 
One or two people seem to think that because my 
son was an advocate in the West Indies he is an 
advocate in Scotland. He is not registered to 
practise law in Scotland as an advocate or as a 
solicitor. He is, in fact, a member of the English 
bar.

Maureen Macmillan (Highlands and Islands) 
(Lab): I refer people to the declaration that I made 
when we began scrutiny of the bill. 

The Convener: I welcome the first panel of 
witnesses. The panel members are Lindsay 
Montgomery, who is chief executive of the Scottish 
Legal Aid Board; Tom Murray, who is director of 
legal services and applications at SLAB; Colin 
Lancaster, who is head of policy at SLAB; and 
Martyn Evans, who is from the Scottish Consumer 
Council.

I will ask the first question, which is for the 
Scottish Consumer Council. We have heard from 
other witnesses that it is often difficult to be clear 
about the conduct versus service classification 
and about hybrid complaints. For the record, can 
you explain to us why your organisation has 
changed its view and now considers that conduct 
complaints should fall within the remit of the 
proposed Scottish legal complaints commission? 
How do you envisage conduct complaints being 
handled? If the profession is to continue handling 
conduct complaints, what power should the 
commission have to review the substance as well 
as the handling of the complaint? I will repeat the 
questions if you require me to do so, but they go 
as a group. 

Martyn Evans (Scottish Consumer Council):
Clearly, you have evidence before you on conduct 
and service. We have been considering the matter 
since 1999, when we first conducted our research 
into complaints against solicitors. It is difficult for a 
consumer body such as ours and for complainants 
to make the distinction between conduct and 
service. You heard in the evidence of the vice-
dean of the Faculty of Advocates that she, too, 
finds it difficult to make that distinction. 
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When we commented on the issue previously, 
we had not seen the weight of evidence in the 
responses to the consultation. The responses 
indicated that people were not convinced that 
separating the two matters and leaving conduct to 
the Law Society of Scotland and service to the 
Scottish legal complaints commission would 
achieve the public interest purpose of the bill, 
which is to put consumers at the heart of the 
matter.

There is merit in allowing any profession to 
discipline its members, set the conduct standards 
and examine members’ standards of conduct. We 
reviewed the matter prior to giving evidence to the 
committee and decided that our view was that an 
independent group consisting of peers from the 
profession and public interest members could 
decide those matters competently against the 
standards that the profession sets. That explains 
why we changed our mind. 

There is merit in any professional body 
examining whether its members have conducted 
themselves according to the rules, but the problem 
is that there is a clear lack of confidence in the 
profession doing that. Given the weight of 
evidence from the consultation process, if the bill 
does not address that lack of confidence, a 
problem will continue to exist and it will have to be 
addressed in the future. We would like the bill to 
try to settle the matter. The reputation of the legal 
profession would be maintained and enhanced by 
having an independent commission that 
investigates both service and conduct complaints 
made against members. 

The Convener: I finished off by asking whether, 
if the profession continues to handle conduct 
complaints—that still might be the approach that 
the Executive wants to take; we must remember 
that it is an Executive bill—the commission should 
have the power to review the substance as well as 
the handling of the complaint. Should the 
profession still have the right to investigate the 
conduct of its members? 

Martyn Evans: If you gave the commission that 
power, you would be allowing it to review conduct 
complaints, which would achieve the same 
objective that I am trying to achieve. If the 
commission were allowed to consider the 
substance of a complaint and essentially act as an 
appeal body after the Law Society has considered 
it, that would achieve the same objective that I am 
trying to achieve, but it would do so by putting in 
an additional stage that would elongate the 
complaints procedure. We cannot see the purpose 
of that. It is difficult to understand why the 
commission would be given such a power if the 
principle that lies behind our view is not accepted. 
The bill allows the commission an overview of the 
process by which the Law Society reviews conduct 

complaints, but the commission cannot investigate 
the substance of complaints. If you accept the 
Executive’s current position, the bill makes sense 
because the commission reviews the process but 
not the substance of the complaint. If 
consideration of the substance of the complaint 
were to be added to the role of the commission, 
the commission would act as an appeal body and 
that would elongate the complaints process. Why 
would you want to do that? 

14:15
The Convener: Thank you for being clear about 

the reasons for the change. We have received a 
large volume of evidence in the past few weeks. 

Colin Fox (Lothians) (SSP): The Scottish 
Consumer Council’s submission refers to research 
that it carried out in 1999 to examine the 
experience of complainers. Some 50 per cent of 
respondents felt that their complaint had not been 
handled fairly and that the Law Society had not 
been impartial but had appeared to take the side 
of the solicitor. Will the bill allay those 
respondents’ fears or do you think, as you seem to 
suggest in your submission, that it has been an 
exercise in milking the cow and then kicking over 
the bucket in that it will not provide the outcome 
that you would like? 

Martyn Evans: I tried to explain that in the 
submission. The policy memorandum says that 
the purpose of the bill is to put consumers at the 
heart of regulation. It half does that by giving the 
commission the power to deal with service 
complaints, but does not take the extra step of 
giving it the power to deal with conduct 
complaints. The Law Society says that there is a 
perception that the complaint-handling system is 
unfair; we say that there is more than a 
perception. There will continue to be a discussion 
about that. In our 1999 research, when we 
assessed dissatisfaction we also considered the 
outcome of the case in question. Proportionately, 
the people for whom the outcome was in their 
favour were as dissatisfied as those for whom the 
outcome was not in their favour. That was more 
evidence that the process was at fault. 

Bill Butler (Glasgow Anniesland) (Lab): Good 
afternoon, gentlemen. The Scottish Consumer 
Council favours the commission’s proposed power 
to monitor the effectiveness of the guarantee fund 
and the master policy. We have received many 
submissions from lawyers that suggest that the 
role of the master policy is much misunderstood 
and does not require additional oversight. Why is 
the Scottish Consumer Council in favour of the 
monitoring and what form do you expect it to take? 

Martyn Evans: We have anecdotal evidence 
from people who have said that they do not think 
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that the process has been followed in a 
reasonable manner. We approached the Law 
Society to see whether we could carry out joint 
research with it into the consumer experience of 
the master policy, but it said that it had other 
commitments and did not have time to help us with 
that. We have no clear evidence about how the 
master policy process is going. However, people 
who are dissatisfied with it have contacted us. It is 
appropriate that an independent body made up of 
members of the legal profession and public 
interest members has oversight of an important 
consumer protection measure. The process of 
oversight that is set out in the bill is right and 
appropriate. 

Maureen Macmillan: Do you know how other 
professions are insured? Have you had similar 
complaints about architects or accountants? There 
must be parallels. 

Martyn Evans: I have only anecdotal evidence 
of that. The complaints that have come across my 
desk and the telephone calls that we have 
received over the years have been about the 
master policy; I cannot recall receiving one about 
the insurance that is held by other professions, 
although that is not to say that there have not 
been any such calls. The issue of the master 
policy comes before our council consistently. As 
with all such matters, we try to find an evidence 
base from which to proceed. In this case, we can 
do that only with the co-operation of the Law 
Society, which, unfortunately, said that it did not 
have the time to help us. 

Mr Stewart Maxwell (West of Scotland) (SNP):
We have received written and oral evidence that 
the inclusion of negligence in the definition of 
“inadequate professional services” might cause 
confusion about what the various elements of 
compensation are for and that insurance cover 
might not meet the higher compensation levels. 
What is your view of that evidence? 

Martyn Evans: We welcome the inclusion of 
negligence as a heading under which a complaint 
can be made and compensation can be awarded. 
At the moment, there is a high risk involved in 
going to court to try to seek compensation for 
losses. What the insurance will cover is a matter 
for the legal profession’s insurers. If they feel that 
there would be a large number of claims for which 
they cannot get a reasonable premium, 
presumably they will not insure. What we hope is 
that there will be a low number of negligence 
claims, and that therefore the master policy will 
cover them.  

Mr Maxwell: Would you reject the idea that 
there is a need to give negligence a separate 
heading? 

Martyn Evans: We like the fact that the bill 
makes it clear that negligence is included under 

IPS. It should be explicitly stated that negligence 
can be compensated for.  

Mr Maxwell: Some people have said that when 
it comes to negligence, it is difficult to get a lawyer 
to sue another lawyer. Would it make it easier if 
negligence were included under IPS? 

Martyn Evans: We have had trouble finding 
evidence of that but it is a strong feeling among a 
large number of people, who find it difficult to find 
a competent lawyer to take action. The purpose of 
the complaints process in the bill is to have an 
informal, non-court-based mechanism for 
resolving those matters. A competent and 
reputable profession should not fear anything 
about having an independent organisation looking 
at complaint handling and indeed any aspect of 
negligence that might arise.  

Mr Maxwell: Does the Scottish Legal Aid Board 
favour the inclusion of negligence claims within the 
remit of the commission? 

Lindsay Montgomery (Scottish Legal Aid 
Board): We have always supported the idea that 
negligence should be covered by that area. The 
previous idea that people had to go to court put 
quite large barriers in front of them, so we thought 
that the provisions in the bill were an 
improvement.  

Mr Maxwell: As we understand it, part of the 
intention of that is to keep negligence claims out of 
the courts and away from the legal aid fund. Could 
that be part of the reason for doing that? Do you 
anticipate any difficulties with that? 

Lindsay Montgomery: I am not sure that the 
intention was explicitly to keep such claims away 
from the legal aid fund. We have funded cases 
against solicitors that have been taken by other 
solicitors. If the legally assisted person is 
successful in suing their solicitor or any other 
professional, the legal aid costs will normally come 
out of the winnings from the case. There are 
therefore no costs to us, so that was not really part 
of the thinking behind that.  

Mr Maxwell: So the Scottish Legal Aid Board 
would fund such claims, irrespective of whether 
they were in court— 

Lindsay Montgomery: No. If the case was 
going to court, someone could apply for legal aid. 
If they get legal aid and they win, the cost to the 
legal aid fund would be recovered from the case, 
through reparation. 

Mr Maxwell: Exactly, but more cases may be 
kept out of court because of the increased 
maximum level of compensation from £5,000 to 
£20,000. People cannot get legal aid for pursuing 
cases that are not within the sphere of the courts.  
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Lindsay Montgomery: Much larger claims 
might be outside the boundaries of the bill, but the 
bill recognises that such cases may still go to 
court, in which case I do not see why someone 
would be excluded, provided they have gone 
through the process first— 

Mr Maxwell: Perhaps I am not explaining myself 
properly. I accept that such cases have to go to 
court—there is no difference there—but the 
change from £5,000 to £20,000 will surely take 
more cases away from the court and bring them 
within the remit of the commission.  

Lindsay Montgomery: Yes. 

Mr Maxwell: There will not be legal aid funding 
for people who are represented through that— 

Lindsay Montgomery: If someone has an 
alternative means of recovery, we will not normally 
fund them. However, if someone is suing for a 
substantial amount, they could still apply for legal 
aid and take a case to court. The bill makes 
provision for that. It is expected that the 
compensation would be taken into account. There 
is no real saving from our point of view from cases 
that would otherwise have gone to court, because 
we would normally recover the cost anyway.  

Mr Maxwell: You would recover it if— 

Lindsay Montgomery: If they went to court and 
won.

Mr Maxwell: But if they did not win? 

Lindsay Montgomery: The cases that we tend 
to fund have a high probability of being won, 
mainly because part of the test is the probability of 
success. Often we will get the solicitor to seek 
counsel’s opinion on the probability of success.  

Mr Maxwell: So you see no difficulties arising as 
a result of the change. 

Lindsay Montgomery: Not particularly, no. 

Maureen Macmillan: Can we just confirm the 
fact that there is a means test before someone 
can get legal aid, no matter what level of claim 
they want to pursue in court? 

Lindsay Montgomery: Yes.  

Maureen Macmillan: Do you agree that that 
means that if the claim goes to court, people could 
still be excluded? 

Lindsay Montgomery: If they do not qualify for 
legal aid, yes. 

Maureen Macmillan: Further, can you confirm 
that what is happening in the bill will mean that 
more people are included? 

Lindsay Montgomery: Yes. 

Colin Fox: On the funding of the legal 
complaints commission, the Scottish Consumer 
Council’s written submission says that you favour 
the polluter-pays principle. However, we have 
heard two views in that regard. Some people say 
that it is unfair to ask everyone to pay, regardless 
of the outcome of the complaint, while the former 
Scottish legal services ombudsman and others 
have said that the provision in the bill is designed 
to ensure that there is no suspicion that the 
commission has something to gain from upholding 
complaints. Could you elaborate on your 
understanding of both sides of the issue and 
explain why you come down on the side of the 
polluter-pays principle? 

Martyn Evans: We think that any profession 
should bear the cost of a complaints system 
against it because it is in the interests of every 
member of that profession that the reputation of 
the profession is maintained. That is why we 
support the bill’s proposal that there be an annual 
general levy, which will share the cost. We also 
believe that people who have poor business 
practice should bear the cost of continuing to have 
that poor business practice if complaints carry on 
against them, and that the entire profession should 
have an interest in a practice raising its game.  

We are in favour of a complaints levy, but the 
question is whether it would be levied against a 
firm if the complaint did not succeed. Our reading 
of the bill is that, under section 20(3), the 
commission can determine different amounts for 
the complaints levy in different circumstances. If 
that is not the clear intention, we would like that to 
be clarified. In relation to the Financial Services 
Ombudsman, there is a general levy and a 
complaints levy. We think that the same thing 
should apply in this instance, but we also think 
that, up to a certain amount of complaints, the 
costs should be covered by the annual levy and 
that, after a certain amount, the firm should start 
paying because it is making a disproportionate call 
on the funds that are raised through the annual 
levy.

We want to balance the arguments that have 
been put. There is a driver relating to shared 
responsibility for the reputation of the profession 
and a driver relating to the individual firm’s 
responsibility for service standards. One driver 
would be reflected in the annual levy and the other 
would be reflected in the complaints levy.  

Colin Fox: You have said that you are attracted 
to the idea of the profession as a whole paying for 
the complaints system. That would mean that 
lawyers and solicitors who are the subject of a 
complaint would be asked to pay twice, as they 
would pay the general levy and the complaints 
levy. You must understand that their contention is 
that it would not only be the polluters who would 
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pay because even people who are found not to be 
polluters would be asked to pay the complaints 
levy.

Martyn Evans: I understand the argument, but I 
do not understand the complaint about the 
proposal’s fairness. If the cost were not 
apportioned in the way that is suggested, the risk 
to an individual firm that had to bear the cost of a 
complaint would be quite enormous.  

People who work in a profession share an 
interest in the reputation of that profession. They 
have an interest in having a complaints system 
that picks out firms that are performing poorly and 
conducting themselves badly. That is why we 
suggest that there should be an annual general 
levy. However, we also believe that there should 
be a complaints levy.  

I understand what you say; I am just saying that 
a clear consumer protection issue is involved, as 
is the aim of improving business behaviour, which 
is reflected in the cost that must be borne. That is 
why, on our reading of the bill, we are broadly in 
favour of the two levies to pay for the commission. 
We seek clarification of whether the commission 
could set the complaints levy to zero for an 
unfounded complaint. 

14:30
Colin Fox: I understand. When we discussed 

the matter before, it was suggested that the 
complainer might pay a levy for complaining, 
which would reduce the likelihood of vexatious 
complaints. I take it that the Scottish Consumer 
Council is not attracted to that option for funding 
the commission. 

Martyn Evans: Organisations that feel under 
threat from complaints make that suggestion quite 
often, which is entirely inappropriate. Professional 
and other organisations are allowed to have a 
range of privileges because that is in the public 
interest. One consequence of having privileges is 
that organisations must maintain their reputation 
by mechanisms such as the proposed complaints 
system, to show the competence of the profession 
through independent review. 

Mr John Swinney (North Tayside) (SNP): I will 
ask about the financial parameters of the Scottish 
legal complaints commission. If we operate on the 
basis that solicitors pay a general levy and the 
commission begins to develop a bureaucracy, 
before we know it that could be a financial burden 
that none of us was keen to establish. Would any 
consumer issues arise from placing a financial 
parameter on the commission so that it does not 
grow arms and legs and does not become an 
inordinate financial burden? Does such a 
parameter offend against the protection of the 
consumer interest? 

Martyn Evans: Not at all. All regulation has a 
cost, which is normally passed on to the 
consumer. All regulation also reduces choices. 
The proposed regulatory mechanism will add a 
cost to consumers’ legal bills, as does the current 
system. There is a clear consumer interest in 
having proportionate and appropriate costs. 

The committee has talked to previous witnesses 
about trying to marry the independence of the 
commission with accountability for how the 
commission conducts its business. Getting that 
right will be important for the consumer interest. 
We do not say that unfettered discretion to charge 
what the commission likes would have no 
consequence; it would have serious 
consequences for consumers, as it would increase 
their legal bills. 

Maureen Macmillan: I return to the balance 
between a general levy and a complaints levy. I 
think that you mentioned the possibility of making 
some complaints against a solicitor for free—for 
example, the general levy could cover two free 
complaints a year. 

Martyn Evans: I did say that; that is a reflection 
of how I understand— 

Maureen Macmillan: You did not actually make 
that suggestion; that is what I extrapolated from 
what you hinted at. Would such an arrangement 
strike a good balance? 

Martyn Evans: At the moment, I think that it 
would strike a good balance and I would like the 
power to be made explicit in the bill if it is unclear. 
The bill makes it clear that the commission must 
consult a range of interests, including consumer 
organisations, about how it sets its levy. When 
consulted, we would put that suggestion to the 
commission and say that the evidence is that two 
free goes provide a reasonable way to balance the 
complex interests. 

Colin Fox: One criticism of the bill in your 
submission is that little provision is made for 
people to complain about fees, which are a big 
concern. Are you anxious about whether the 
general levy and the complaints levy will percolate 
to the consumer, who will have to pick up the bill 
for them? 

Martyn Evans: Consumers are already bound 
to pick up payment for the current system for 
reviewing complaints. We want to balance the 
confidence that consumers have in a complaints 
system with the cost of that complaints system. I 
see no other outcome than that the cost of the 
independent complaints system will eventually 
percolate to consumers—not just individuals, but 
businesses. 

I was trying to answer the question that I thought 
Mr Swinney was asking, which was, if that 
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situation spiralled out of control, would it be of no 
interest to consumer organisations? It would be of 
considerable interest to consumer organisations 
because regulation costs consumers and reduces 
their choice. Whatever regulation is imposed must 
be balanced against the benefit that it tries to 
deliver. Discussion about cost and benefit is 
straightforward. 

Colin Fox: I am grateful to you for working out 
Mr Swinney’s question. 

Mr Swinney: It was very clear to begin with. 

Colin Fox: I will put the same basic question, 
but from a slightly different angle, to the Scottish 
Legal Aid Board. You wrote in your submission of 
your anxiety that the levy would be unfair to in-
house lawyers who work for SLAB. Will you 
explain?

Lindsay Montgomery: We note that although 
most of the solicitors who work for my sort of 
organisation and others do not deal directly with 
clients, they would still have to pay the levy. 

Colin Fox: Is that fair? Should the bill allow 
them to opt out? 

Lindsay Montgomery: If the Executive gives 
me a grant and solicitors who work for my 
organisation have to pay the levy, it has no direct 
effect on us because it could be argued that the 
Government is just subsidising legal aid work. It is 
for ministers to decide how they want to organise 
the funding and it is of no great moment to us. 

Colin Fox: Okay, so you are prepared to accept 
the levy as just another part of your burden. What 
about the Scottish law centre lawyers who 
contacted us and said that although they have to 
contribute to the levies, there is no slack in their 
funding provision to allow them to pay? Do they 
have a case? 

Lindsay Montgomery: I understand their 
concern because they will look to their funders to 
provide more money to pay for the levy. 

I return to your more general question. We 
support the polluter-pays principle, but our primary 
concern about the bill is that the innocent will pay. 
Given that most solicitors do not regard legal aid 
work as being as profitable as private work—they 
would probably put an exclamation mark at the 
end of that statement—we are concerned that 
people will select away from legal aid work if they 
feel that they will have to pay in cases where they 
did nothing wrong. That could change the balance 
of risk in their business and we are worried that 
that could reduce access to justice.  

Colin Fox: Should there be an exemption for 
your SLAB lawyers who are not likely to be subject 
to complaints or are you prepared to let the matter 
go?

Lindsay Montgomery: Sorry, I meant that the 
private solicitors for whom we pay will have to pay 
the levy. All that we are saying is that solicitors 
should not have to pay the levy when they are not 
guilty of the offences of which they were accused. 
That introduces unfairness and concern to their 
business. If they regard legal aid work as not 
being particularly profitable, they might move away 
from it, which concerns us from an access to 
justice point of view. 

Maureen Macmillan: Do the lawyers who work 
for you pay the Law Society levy? 

Lindsay Montgomery: Yes. 

Maureen Macmillan: That levy covers the Law 
Society complaints procedure. What is the 
difference then? 

Lindsay Montgomery: Amounts come into it. 
Many solicitors have asked the Law Society 
whether there will be a reduction in their practising 
certificate costs given that some costs are moving 
elsewhere. I am not sure what the answer is yet.   

Maureen Macmillan: It will be interesting to find 
out the Law Society’s answer. 

Mr Maxwell: Surely the levy would be a useful 
incentive to reduce or eliminate complaints against 
a solicitor. Only by driving down the number of 
complaints will they drive down their costs 
because there will be fewer complaints to pay for. 

Lindsay Montgomery: We support the idea of a 
polluter-pays levy. It should have the effect of 
improving standards and encouraging solicitors to 
minimise the potential for valid complaints made 
against them. There is no difference in principle; 
our problem is purely with the cases where 
solicitors are found not guilty but still have to pay.  

Jeremy Purvis (Tweeddale, Ettrick and 
Lauderdale) (LD): The financial memorandum 
suggests that the annual levy will be about £100 
and that the complaints levy will be about £300. If 
the commission were to increase the annual levy 
by £50, would that have any effect on a solicitor’s 
decision to give up civil legal aid work? 

Lindsay Montgomery: The issue is not so 
much the annual levy as the complaints levy. If the 
complaints levy is £300 or more, solicitors might 
well have to think more carefully about taking on 
such work, because they will not make an awful lot 
from it. 

Jeremy Purvis: Would you prefer a flat-rate 
levy for everything? 

Lindsay Montgomery: No. I believe that most 
solicitors accept that they should pay up if they are 
found guilty of getting something wrong. I do not 
think that there is a right answer to this problem—
it will be up to the proposed commission to find the 
best balance. 
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I know that I keep coming back to this point, but 
a big problem for the solicitors to whom I have 
spoken is that they will, if they are to be charged 
large amounts of money when they have not done 
anything wrong, have less control over their 
business costs, which will obviously affect 
business decisions. No one can know the number 
of solicitors who will be significantly affected, but I 
know that some firms have considered the matter 
and have decided that, because their civil legal aid 
work is already at the margins, they will not do it 
any more. 

Jeremy Purvis: Is that because, for example, 
last year there were five complaints that would, 
under the new provisions, each have cost £1,500 
even if they had all been thrown out or if the 
solicitors involved had been found not guilty? 

Lindsay Montgomery: The concern is that 
some people might see an opportunity in the 
provisions. Of course, that is a judgment call that 
solicitors will have to make. 

Jeremy Purvis: The committee has heard that 
disincentives for solicitors could include the 
£20,000 maximum compensation level, the 
potential increase in the excess that is paid and 
the increase in the complaints levy. We need to 
find out whether those factors will lead to more 
solicitors deciding not to accept legal aid work. 
What is the current trend? How many solicitors in 
Scotland give up civil legal aid work each year, 
and what are their reasons for doing so? 

Lindsay Montgomery: We know, because we 
monitor the numbers, that there has over the past 
three years been a reduction in the number of 
solicitors who carry out civil legal aid work. There 
has also been a slight reduction in the number 
who are involved in criminal legal aid work, but we 
are less concerned about supply in that area. 

Solicitors give up the work for a range of 
reasons and many already take very few such 
cases. Indeed, just less than half the solicitors who 
do civil legal aid work take on fewer than 10 cases 
a year; some decide not to continue simply 
because they do not think that it is worth their 
while and others feel that the fees are not high 
enough. However, ministers have already in 
principle agreed amendments that we have 
proposed to improve civil legal aid fees, which 
might allow some solicitors to keep up their civil 
legal aid work. Ministers are also considering our 
proposal that the board directly employ civil 
solicitors in areas where there are not enough to 
provide a service. 

That said, although the number of solicitors who 
take on civil legal aid work has reduced, some 
firms are actually doing more business, although 
they tend to be in the cities where there are higher 
volumes of such work. 

Jeremy Purvis: I have heard that solicitors who 
take on small amounts of civil legal aid work have 
to bear a disproportionate bureaucratic burden. 
The fact that their income from their civil legal aid 
work is far outweighed by the costs of processing 
that work in line with your requirements has a big 
impact on, for example, small rural practices. 

14:45
Lindsay Montgomery: Even if they take a small 

number of cases, solicitors will be subject to the 
Law Society’s peer review quality standard, which 
we work with it to apply. If a solicitor deals with a 
case every month or so, they will have in place the 
basic administration, which applies whether they 
deal with two or 50 or more cases. It would 
therefore be administratively more expensive to 
take only a few cases. We are trying to find ways 
of making the system more efficient. One of the 
big investments that we have made is in providing 
online services, which we think will mean that 
those who deal with a small number of cases will 
find the administration much easier to operate, 
which is proving to be the case in areas where 
such services have been provided. 

Jeremy Purvis: Does Mr Evans wish to 
comment? 

Martyn Evans: There is a supply issue as well 
as a demand issue. The number of applications for 
civil legal aid has decreased, which has to be put 
into the equation. One has to understand the 
reasons for that, which might relate to the eligibility 
levels. It is not just a question of the supply of 
legal aid lawyers. Social welfare law is not well 
served generally for a variety of reasons, which 
our civil justice review, “Complaints About 
Solicitors: A Study of Consumers’ Experiences of 
the Law Society of Scotland’s Complaints 
Procedure” considered. I would be wary of making 
too much of a decline in the number of providers 
without considering the decline in the number of 
people who apply for civil legal aid, which is what 
drives the provision of legal aid. That decline might 
have occurred because legal aid eligibility levels 
have not reflected a range of changes in society. 

I was puzzled by some of the arguments against 
having the compensation level set at £20,000. 
Some people seemed to suggest that the legal 
profession would withdraw from providing certain 
services if that level was introduced. It is difficult to 
know whether that is the case. The bill neither 
changes the likelihood of poor practice by a 
member of the legal profession nor changes the 
levels of compensation that could be awarded 
against a solicitor firm or advocate. The courts can 
award compensation for serious matters. It 
appears to us that the bill will increase the 
probability that someone will get caught. We worry 
about the arguments against the £20,000, which 
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suggest in essence that because the system of 
complaint handling will be effective, firms might 
withdraw from certain areas of business. 

Jeremy Purvis: Are you saying that because 
the emphasis will be on a non-court process for 
negligence claims, there is an increased chance 
that people will not be put off making such claims? 
Complaints will go to the commission, which will 
see them through. Are you therefore saying that 
more solicitors could be found to be negligent, that 
the current system, in which people have to go to 
court, is putting them off and that the clear-up rate 
will be consequently higher? 

Martyn Evans: That is our contention. However, 
we will be equally delighted if there is a low 
number of compensation claims. The view that is 
coming back to us is that the risk of going to court 
and the uncertainties that are involved in that are 
too high for people to bear. The more informal 
mechanism of peer review with independent 
public-interest involvement will bring out genuine 
cases in which losses occur that should be 
compensated for. I have tried to emphasise that it 
is in the profession’s interest as well as the 
consumers’ interest for that to happen. The vast 
majority of members of the legal profession are 
extremely competent and the evidence that we get 
from our surveys shows that they are highly 
thought of by their users. 

Jeremy Purvis: I have a brief final question. Is 
there a difference in the proportion of complaints 
against legal aid cases as opposed to non-legal 
aid cases that currently go to the Law Society? 

Martyn Evans: I do not know. The Law Society 
would have that information. I could refer back to 
our 1999 research. 

Jeremy Purvis: Does the Scottish Legal Aid 
Board know how many legal aid cases result in 
complaints to the Law Society? 

Lindsay Montgomery: No—we are not always 
told by the Law Society that a complaint involving 
a legal aid case has been made. We know about 
some, but not all, of them. 

Jeremy Purvis: That is a bit odd, given that 
public money is being used. 

Lindsay Montgomery: I have suggested to the 
Law Society that it should let us have more 
information about complaints. 

Jeremy Purvis: What was its response? 

Lindsay Montgomery: It is still considering the 
suggestion. 

Jeremy Purvis: How long has it been 
considering the suggestion? 

Lindsay Montgomery: It has been doing so for 
a wee while. It is something that we will discuss 
further.

Jeremy Purvis: How many months is “a wee 
while”?

Lindsay Montgomery: I cannot remember—I 
will have to check. 

Jeremy Purvis: Is it more than a year? 

The Convener: Perhaps you might drop us a 
note when you have gone back to the office and 
checked that. 

Mr Swinney: With the addition of the word 
“shortly”, convener. 

The Convener: We do not provide dictionary 
definitions.

I have a question before we leave the point that 
is under discussion. Mr Montgomery said that the 
Executive is considering employment of in-house 
lawyers to take on legal aid work where there is a 
shortage. Was that consideration initiated by the 
Scottish Legal Aid Board or by the Executive? 

Lindsay Montgomery: We have been 
considering that issue for a while. It was 
considered in the strategic review of legal aid in 
order to ensure that there are no gaps in provision. 
We have worked out more detailed proposals, 
which ministers are considering. The issue was 
mentioned as part of the advice for consultation. 

The Convener: Having raised the matter here, I 
wonder whether you can send us a short note on 
the background so that we have a better 
understanding of your concerns. Obviously, it is a 
public interest issue. 

Lindsay Montgomery: Sure. 

Maureen Macmillan: I want to talk about non-
lawyers and the provision in the bill for legal 
advice and assistance cover to be provided by 
registered advisers who are not necessarily 
lawyers. We have received evidence from 
advisers whose unanimous view is that they do 
not want to be involved on a case-by-case basis, 
which would require a means-tested scheme. 
Obviously, that would also exclude people who are 
already excluded by the legal aid rules; for 
example, voluntary organisations and small 
businesses. The advisers want a grant-funded 
scheme and the bill team has suggested that it 
might be open to that suggestion for stage 2 of the 
bill. For the record, can SLAB and the SCC say 
whether they would prefer a grant-funded 
scheme? 

Martyn Evans: We would definitely prefer a 
grant-funded scheme to be put into the bill, in 
addition to the existing provision of allowing legal 
aid to be extended. We think that that provision is 
good and positive, but we suggest that it will 
impact on only a small area of legal advice and 
provision. Grant funding could make a substantive 
step change in the availability of legal advice on 
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aspects that we discussed previously, such as in 
social welfare law, and in rural areas and parts of 
our cities. If grant funding could be put in the bill, it 
would be a welcome step. 

Lindsay Montgomery: We feel strongly that 
case-by-case funding would be only at the 
margins of interest for the non-lawyer sector: I 
think that the sector has made that clear. 
However, the more fundamental issue is that most 
of the proposals in the consultation document 
“Advice for All: Publicly Funded Legal Assistance 
in Scotland—The Way Forward” were about 
bringing more flexibility into the operation of legal 
aid so that we can try to match supply with 
demand. Currently, it is a wholly demand-led 
system and we do not have the ability to ensure 
that the right people get advice in the right places. 

Grant funding would allow that to be changed. 
We envisage grant funding running alongside the 
ability to have contracting on the solicitors’ side, so 
that if we had gaps in, for example, a particular 
island or in a subject area, we could make 
provision available. We think that both those 
proposals need to be developed for stage 2. We 
welcome the Executive’s indication that it is 
seriously considering that. 

Maureen Macmillan: Do you agree with the 
bill’s extension of legal advice and assistance 
provision to non-lawyers? Will the bill provide an 
appropriate extension of such services? The SLAB 
submission suggests that the bill is limited in that 
“only very initial advice” would be funded. Can you 
elaborate on where you would like the bill to go in 
that respect? 

Lindsay Montgomery: In general terms, if we 
move to grant funding and contracts, that will be 
the fundamental change. On the advice and 
assistance element, we are sure that there is an 
error in the bill because it does not cover all 
aspects of advice and assistance. That will need 
to be corrected so that the registered advisers 
sector can provide the whole service. 

Maureen Macmillan: Do you think that that is 
an inadvertent omission? 

Lindsay Montgomery: Yes. That is our 
understanding, anyway. 

Maureen Macmillan: Does the Consumer 
Council have anything to add? 

Martyn Evans: We have a problem with section 
45, which says that people who have acquired 
rights of audience under the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990 
will be excluded from the provisions of legal aid 
advice and assistance. It is difficult to understand 
that exclusion. From the consumer perspective, if 
those people have rights of audience and legal aid 
advice and assistance is to be extended to a 

variety of professions, we see no reason why 
those people should be excluded. 

Maureen Macmillan: How robust are the 
proposed quality assurance mechanisms? 

Lindsay Montgomery: The bill has no 
proposals on that. Do you mean the code of 
practice? 

Maureen Macmillan: How robust should such 
mechanisms be? 

Lindsay Montgomery: Our view is that quality 
assurance must apply to all publicly funded advice 
and legal services. It is essential that people have 
confidence in the services that they receive. We 
have done work with the Executive to start to 
consider all the quality assurance arrangements 
that are in place in the various sectors, with a view 
to helping to develop better guidance and 
requirements for them all. That will relate to what 
we have put in place for solicitors who work on 
civil matters, to what we are working on with the 
Law Society and the Faculty of Advocates in 
relation to criminal matters and to what happens in 
the advice sector. 

The code that the bill envisages will provide an 
opportunity to enshrine quality standards. We want 
to rest on much of what exists, rather than reinvent 
the wheel, which would be a shocking waste of 
time and effort. 

Maureen Macmillan: We have heard from 
organisations such as Citizens Advice Scotland 
that they have quality controls in place. Would you 
just check that those controls were of a high 
enough quality? 

Lindsay Montgomery: Yes. 

Maureen Macmillan: What is the Consumer 
Council’s view? 

Martyn Evans: Of course it is important that all 
consumers of the newly funded services have 
confidence in the quality of the providers of those 
services. Like the Scottish Legal Aid Board, we 
ask for a proportionate quality assurance system. 
That might be a passport system for some groups, 
such as Citizens Advice Scotland, which deals 
with a long list of issues. 

We criticise the register as a quality assurance 
mechanism. When applied to volunteers in the 
voluntary sector, it will have a disproportionate 
cost and will not, because of volunteer turnover, 
be very effective. When I worked with citizens 
advice bureaux, volunteer turnover as a whole 
was about 100 per cent every three years, so the 
register would have to be renewed regularly. It is 
difficult to see what assurance that would give 
consumers. A register would be appropriate for 
some of the groups that will emerge from the new 
funding, but it will be a disproportionate measure 
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for other groups. We want to work with the holders 
of the register to find a more proportionate form of 
quality assurance, which we mention in our 
submission. 

Maureen Macmillan: In Inverness, joint working 
between SLAB and Citizens Advice Scotland 
enables an in-house lawyer to advise advisers. 
How would that fit in with regulation? 

Lindsay Montgomery: The bill envisages that 
advisers will be registered. I agree with Martyn 
Evans: as we said in our evidence, we are worried 
about having to register individuals because the 
cost to us and to other organisations will be 
substantial. I expect Citizens Advice Scotland, for 
example, to certify the training, quality and 
management of its volunteers, which will make 
volunteers part of the register. We expect 
arrangements under part V of the Legal Aid 
(Scotland) Act 1986 to be part of, and to fit 
comfortably with, the code. 

Bill Butler: My question is for both 
organisations and is about another aspect of the 
non-lawyers issue that Maureen Macmillan has 
explored. We have heard evidence to suggest that 
non-lawyers and people who come under the 
extended rights of audience should fall within the 
remit of the proposed commission, but we have 
also heard from the Scottish public services 
ombudsman that many non-lawyer advisers who 
work for, or are contracted to, public sector 
organisations fall within her remit. What is your 
view on including non-lawyers in the commission’s 
remit?

15:00
Martyn Evans: A range of non-lawyers should 

be and are included in the remit of the 
commission, such as people who work in 
conveyancing. Perhaps the new ones who will 
have rights of audience should also be included. I 
would have to check the bill to see whether they 
are.

Bill Butler: Has any been omitted? 

Martyn Evans: None has been omitted that I 
am aware of. I will check the bill and write to you if 
it turns out that any has, although when we 
examined the bill, we thought that the range was 
correct. 

It would be disproportionate to have people who 
work in publicly funded voluntary sector advice 
services regulated in terms of complaints. That 
would not be in keeping with the intention of the 
commission. However, as we said in our written 
submission, they must be subject to a rigorous 
and independent complaints system. I was the 
chief executive of the CAB service for five years, 

so I know that there is an independent complaints 
review system for CABx. 

Bill Butler: Is that system still the correct one to 
use with regard to the particular advice that we are 
talking about? 

Martyn Evans: The principles in the bill that 
relate to the legal profession are that there should 
be local resolution, if possible, and that there 
should be an independent review of a consumer’s 
complaint if the consumer is still unsatisfied. As far 
as I am aware, that is what happens with regard to 
the CABx. That is also what should apply to a 
range of independent advice centres. That system 
will assure consumer organisations and clients 
that their complaint will be dealt with locally if 
possible and that there will be an independent 
review of the complaint if necessary. That is an 
appropriate consumer protection. 

Lindsay Montgomery: I find it difficult to 
disagree with any of that. We would find it odd if 
the advice sector were included for a commission 
that is supposed to regulate solicitors. On the code 
of practice, if we are funding people—through 
grants or whatever—a robust complaints 
procedure will be an essential part of that. 
However, we are talking about people who work 
for organisations that are publicly funded and who 
do not tend to charge for their services. They are 
in quite a different position from the legal 
profession. 

The Convener: I thank both organisations for 
attending and for agreeing to send us brief notes 
on the various points on which you said you would 
get back to us.  

We will suspend for a couple of minutes to allow 
our witnesses to change over.  

15:02
Meeting suspended. 

15:04
On resuming— 

The Convener: I welcome Trevor Goddard and 
Peter Turrell, of Royal & Sun Alliance Insurance 
plc, and Alistair Sim, of Marsh Ltd. 

The bill proposes that the commission should 
monitor the operation of the master policy and the 
guarantee fund. Do you have any dealings with 
the guarantee fund, even indirectly? 

Peter Turrell (Royal & Sun Alliance Insurance 
plc): I am the underwriting director with Royal & 
Sun Alliance. The insurance company has no 
dealings with the guarantee fund. We do not see 
that as an issue. We provide insurance for the 
master policy as lead insurer of a programme of 
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five insurers. From that point of view, we are not 
involved. We have not commented on the 
guarantee fund in our evidence, as that is a matter 
for the Law Society. 

Alistair Sim (Marsh Ltd): We have restricted 
our submission to commenting on the implications 
for professional indemnity insurance only. 
However, we should explain that Marsh is the 
broker to the Law Society of Scotland in relation to 
a stop-loss arrangement, which protects the 
guarantee fund. However, in relation to claims and 
complaints, we are involved in master policy 
claims only.  

Peter Turrell: I should add one point, in the 
interests of correctness. We are involved in a 
follow line in the stop-loss insurance of the 
guarantee fund. We are not the lead insurer for 
that; we are a follow-line insurer. I want to make 
that clear. We have an involvement on an excess-
layer, stop-loss basis.  

The Convener: Who takes the first line? 

Alistair Sim: I am personally not involved in the 
arrangement. I could drop you a line with a note of 
the insurers of the stop-loss arrangement if that 
would be helpful. 

The Convener: I would appreciate that.  

How does the guarantee fund complement the 
master policy or, even, divert claims from it? 

Peter Turrell: There are two issues. The 
guarantee fund provides protection for the public 
in the event of fraudulent activity on the part of a 
fraudulent solicitor. However, our insurance on the 
master policy is provided against the legal liability 
of solicitors for negligence—the wording is slightly 
wider on that. Under the policy, we provide an 
element of fraud cover for innocent partners. For 
example, if one partner in a three-partner firm is 
found to be fraudulent but the other partners are 
totally innocent of the fraudulent behaviour, there 
is cover under the policy to indemnify the innocent 
partners. We do not indemnify the fraudulent 
partner. If the firm has only one practitioner and 
they are found to be fraudulent, that would fall 
under the auspices of the guarantee fund, as there 
would be no indemnity under the insurance that 
we lead, which is the master policy. 

Alistair Sim: That covers the position pretty 
well. The guarantee fund is a compensation 
scheme of last resort. The guarantee fund kicks in 
to protect a client who has suffered pecuniary loss 
as a result of a solicitor’s dishonesty in the event 
either that professional indemnity insurance does 
not apply, for the reasons that Mr Turrell has 
outlined, or that that professional indemnity 
insurance is exhausted, the firm’s assets are 
exhausted and the principal’s assets are 
exhausted and the only compensation that would 

be available to the disadvantaged client would be 
under the compensation scheme arrangement. 
The contrast with the master policy is that it is an 
indemnity insurance policy, whereas the 
guarantee fund is a compensation scheme 
arrangement.  

Bill Butler: Good afternoon, gentlemen. You 
probably heard the Scottish Consumer Council tell 
us that there is a perception among consumers 
that the master policy system lacks transparency 
and that there is anecdotal evidence of delays in 
settling the claims of clients who seek 
compensation from a lawyer. The committee has 
also heard from individuals who think that there is 
difficulty in getting a lawyer to help them with a 
claim for compensation against another lawyer, 
because it is in the interests of all lawyers to keep 
down the number of claims on the master policy. 
What are your comments on those interesting 
views? 

Peter Turrell: Perhaps we could start with the 
suggestion that there is anecdotal evidence of 
delays. My colleague, Trevor Goddard, heads up 
our claims team in Glasgow, which deals with all 
the claims under our master policy. It is probably 
appropriate for him to reply to that question. 

All that I will say is that we do not accept that 
there are delays in handling claims under the 
master policy, if by delay we mean inactivity or the 
deliberate slowing down of the process. It is in the 
business interests of us, as the lead insurer, and 
all the insurers involved to handle the claims as 
quickly as possible, but within the terms of our 
legal contract, which is the insurance policy with 
our policy holders, the solicitors. Trevor Goddard 
can give a more detailed response, which I hope 
will be helpful to the committee. 

Trevor Goddard (Royal & Sun Alliance 
Insurance plc): I am happy to do so. As has been 
said, such evidence as there is seems to be 
largely anecdotal. We have not seen evidence in 
any other form that indicates that such so-called 
delays exist. I feel quite strongly about the matter, 
as the manager of the team that handles the vast 
majority of claims under the master policy against 
solicitor practices. Before I came to the meeting, I 
read the SPICe report, which reinforces the point 
about such evidence as there is being anecdotal, 
because it states that the Scottish Executive does 
not have data on settlement times for claims. 

Bill Butler: Do you have evidence that refutes 
the anecdotal assertion? 

Trevor Goddard: Our submission to the 
consultation exercise in July 2005 mentioned the 
fact that, for the master policy period 2003-04, 93 
per cent of the claims that we were settling and 
which were worth up to and including £5,000 were 
settled within 12 months of the date of claim. The 
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file is usually closed sometime after the settlement 
cheque has been issued. For today’s meeting, I 
have taken the opportunity to update the figures. 
The figure for the master policy period 2004-05 is 
almost identical, at 92 per cent. In fact, 80 per cent 
of those claims were settled within six months of 
the date of claim. That provides some fairly 
powerful evidence to disabuse people of the 
notion that there is unreasonable or undue delay. 

As Peter Turrell said, the fact is that claims-
handling delay is not in our or our co-insurers’ 
interests as insurance companies. In general, 
claims tend to become more expensive the longer 
that they stay open. That is because interest on 
damages can accrue and costs will increase—
both defence costs and costs incurred by the 
claimant’s representative; uncertainty also 
increases the longer that a claim goes on. 

Bill Butler: So it is in your interest to get the 
claim done and dusted as quickly as possible. 

Trevor Goddard: Absolutely. It is in our interest 
to establish first that a claim that is made against a 
policy holder is valid. It is important to make the 
point that not all insurance claims and not all 
professional indemnity claims are valid. Provided 
that we are satisfied that they are valid, it is in our 
interests to settle them as quickly as we can. 

Bill Butler: What about the 8 per cent of claims 
that are not, according to your figures for 2004-05, 
settled within 12 months? What is the range of the 
period of settlement for those? 

Trevor Goddard: I mentioned the range of 
nought to £5,000. Typically, claims at that level—
[Interruption.]

The Convener: I ask you to hold on for a 
second. Something within the window machinery 
is operating and it is noisy—I presume that it is an 
automatic window. I am sorry about that. 

15:15
Trevor Goddard: No problem. The issue is 

slightly complicated by the fact that those 
settlements will not include the self-insured 
amount of the insured practice. I am talking about 
amounts that we as insurers have paid out under 
the master policy. The remaining 8 per cent of 
claims at that level will typically be resolved within 
a maximum of two to three years. There will 
always be a small percentage of claims that take 
longer to settle. I would be happy to give you the 
reasons why some claims take longer to settle.  

Bill Butler: Perhaps that could be given to the 
committee as written evidence. Mr Sim, would you 
like to say something about the question that Mr 
Turrell and Mr Goddard were discussing?  

Alistair Sim: On anecdotal evidence of delays?  

Bill Butler: Yes. 

Alistair Sim: I first wish to make a point. Quite a 
few references in the evidence slightly bother me. 
I wonder whether we could nail the point about 
what the master policy does and what the master 
policy insurers do. The master policy is not a 
compensation scheme but a policy of professional 
indemnity insurance. Certain references to claims 
being processed through the master policy or 
amounts being awarded by the master policy 
make me think that there might be a perception in 
certain quarters that it is something that it is not. It 
is a two-sided process.  

Bill Butler: So there is a distinction between 
compensation and indemnification. It is the master 
policy that is the indemnification. 

Alistair Sim: Yes. I say unashamedly that the 
claimant has to prove his or her claim. It is 
therefore a two-sided process. As master policy 
brokers, we expect to see exactly what these 
gentlemen are describing, which is that there are 
no undue delays.  

Bill Butler: Delay is not in your interests.  

Alistair Sim: Well, we are not the insurers— 

Bill Butler: It is in no one’s interests.  

Alistair Sim: It is of no direct interest to us, but 
it is of interest to us in our capacity as brokers in 
two respects. First, we are aware of the fact that 
the cost of a claim tends to increase as time goes 
by, if only because of the costs associated with a 
long-running claim. With the increasing cost of 
claims goes increasing future premiums. It is not in 
the interests of the profession for delay that could 
be avoided to creep in. Such delay escalates the 
ultimate cost of claims, which ultimately escalates 
the cost of future premiums.  

Secondly, it is a condition of the master policy 
arrangement that insurers sign up to the claims-
handling philosophy. That is not a guarantee of 
response times or a service charter but it is a 
philosophy, and we expect to see evidence that 
the insurers have complied with it. Royal & Sun 
Alliance is the lead insurer; other insurers will get 
involved in handling some claims if RSA has a 
conflict.  

Bill Butler: I invite RSA or Marsh to comment 
on the second issue, which is that some 
individuals think that it is difficult to get a lawyer to 
help them with a claim for compensation against 
another lawyer because it is in the interests of all 
lawyers to keep down the number of claims on the 
master policy. 

Alistair Sim: I can only say what we see. All 
claims require to be intimated to us as brokers 
before they go on to the insurers. Every day, when 
claims come in, all we see is that the claimant is 
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represented by solicitors, whether they are from 
the north, the south, the east or the west, whether 
they are a small firm or a large firm, and whether 
they are advising the claimant on a small, medium 
or large claim. All those claims will have an impact 
on the ultimate cost of insurance.  

Bill Butler: So you would say that there is really 
no substance to that perception.  

Alistair Sim: Versus anecdotal evidence— 

Bill Butler: In terms of everyday, factual 
experience. Does one of the RSA representatives 
wish to comment? 

Trevor Goddard: Absolutely. I would back up 
precisely what Alistair Sim said. Every day, my 
department sees solicitors’ letters that intimate 
claims on behalf of their clients against other 
solicitors. One very good aspect of our approach 
is that the two specialist claims investigators on 
my team visit solicitors and negotiate settlements 
directly with them. 

Bill Butler: So there is no factual basis for these 
assertions, even at the margins. 

Peter Turrell: We can comment only on what 
we have seen. Issues of representation are 
matters for the Law Society of Scotland as the 
professional body. 

Mr Swinney: Mr Sim, I wonder whether you can 
expand on your earlier comment that the 
claimant’s absolute duty is to prove the claim. Will 
you say a little more about what you mean by 
that? To whom should the claimant provide such 
proof? How do you or RSA scrutinise the claim? 

Alistair Sim: We do not scrutinise anything, 
because we do not handle or pay out on claims. 
We are not insurers; we are brokers to the master 
policy. As a result, we make no judgment of the 
claim as presented. It is submitted to us as 
required under the terms of the master policy by 
the insured practice, not by the claimant or the 
claimant’s agent; after all, the claimant has no 
direct claim on the master policy in the way that 
they might have with a compensation 
arrangement. Because the solicitor’s policy is 
affected, the practice invokes the protection of its 
insurance cover. The insured solicitor intimates 
the claim to us as the broker, and we pass it on to 
the insurers for handling. 

Mr Swinney: How do you resolve debates about 
a claim’s validity? I imagine that that is a question 
for RSA. 

Trevor Goddard: When Alistair Sim’s team 
notifies us of a claim, we make an initial 
assessment of the evidence that has been 
presented. In the majority of cases, we will have to 
investigate the claim and get to the bottom of the 
dispute by contacting not only the insured practice 

to get its file on the matter and seek its views on 
the allegations but the claimant—or, very often, 
the claimant’s representative. Only then can we 
really assess the claim. Of course, because it is a 
civil liability policy, we make an assessment of 
legal liability on behalf of the insured practice. For 
example, in a case of negligence, we have to 
assess and apprise ourselves of the common law 
of negligence as it stands. After all, it is a moving 
picture; new legislation is passed or existing 
legislation is amended. Our judgment is based on 
those assessments. 

If we judge that the insured practice has 
definitely breached a duty and that loss has 
resulted, we will seek to settle the claim. However, 
if we do not think that the claim passes that test, 
we will, on behalf of the insured practice, repudiate 
it or say, “We cannot see that the claim has been 
proved. Is there anything else that we should know 
about?” 

Mr Swinney: So you are the final arbiters on the 
validity of a claim. 

Trevor Goddard: No, the court is the final 
arbiter. We assess claims. Unlike the proposed 
commission, which will make determinations, we 
do not decide whether an award should be made. 
If we think that there is legal liability, we will seek 
to negotiate a settlement. However, if the claimant, 
through their representative, does not like what we 
have said, either because we have repudiated the 
claim or because we feel that the claim is not as 
valid as they have made out—perhaps in relation 
to quantum—he or she has to decide whether to 
take the matter to court. 

There is perhaps a misconception about the 
number of claims that go to court. Earlier, 
someone said that it seems to be the only 
available option. However, less than 1 per cent of 
the master policy claims that we deal with go to 
proof. The great majority are either settled, 
because we accept that there is legal liability—or a 
substantial risk that it will be found—or repudiated, 
in which case the claimant has the option to go to 
litigation. Litigation accounts for only a small 
percentage of the claims that we look at—
something less than 10 per cent. 

Mr Swinney: In several of your answers, you 
spoke about the position of the claimant as the 
insured party. Where are the clients in all this? 

Trevor Goddard: Our client is the insured 
practice. 

Mr Swinney: Where does the client of the 
potentially offending solicitor come into your 
considerations?  

Trevor Goddard: That person is the claimant; 
they have a claim against the insured practice. 
They have asked their solicitor to do something 
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that has not been done, and they are dissatisfied 
with the outcome. Hence, they are the third party 
whom we deal with in relation to the policy of 
indemnity.

Mr Swinney: So you have potentially competing 
and conflicting claims between an individual, who 
is the client of a firm of solicitors, and the firm of 
solicitors, which is insured by you. 

Trevor Goddard: I do not see that as a conflict.  

Mr Swinney: The point that I am making is that 
you administer an insurance policy on behalf of a 
firm of solicitors, which is your insured party, 
against which a third party, who is a member of 
the public, seeks to make a claim. You said before 
that it is in the interests of the insurers to settle 
cases quickly because that keeps premiums down 
for firms of solicitors. Meanwhile, members of the 
public are involved in those claims. I suggest that 
there might be a couple of conflicts of interest in 
such situations. 

Alistair Sim: I think there has been a 
fundamental misunderstanding of what the master 
policy does—it does not affect anyone’s rights or 
any remedies. A claimant’s claim is against the 
firm of solicitors; it is not against the master policy 
directly.  

Mr Swinney: The point I am driving at is that 
RSA is the lead insurer for a policy that protects a 
wide range of solicitors’ firms throughout the 
country; Marsh is the broker for that policy. From 
the answers that you have given so far, I have 
taken it that you aim to protect the interests of 
those whom you insure. I used to work for an 
insurance company so I know that that is a natural 
thing to do. 

Alistair Sim: That is what the master policy 
does. 

Mr Swinney: It is a legitimate thing for an 
insurance company to do. Meanwhile, members of 
the public are involved in the claims. I suggest that 
you might have a conflict of interest between 
resolving the concerns and issues that affect 
members of the public who are involved in the 
claims and trying to protect those who pay you 
premiums. 

Peter Turrell: I do not believe that that is a 
conflict of interest. When we agree that a valid 
claim has been made and liability is established, 
we seek to settle that claim as quickly and fairly as 
possible.  

Mr Swinney: The key point is that you must 
agree whether a claim is valid. That is where I 
think you might have a conflict of interest. 

Peter Turrell: I do not believe that we have. 

Maureen Macmillan: My question goes back to 
what you said about there not being any undue 

delay in administering the policy following a claim. 
We heard from the Scottish Consumer Council 
that there were far more complaints about the way 
in which insurance claims were dealt with in legal 
cases than in any other professional indemnity 
cases involving architects, accountants or 
whatever. Do you know of any such claims against 
other professions? Is that a valid point from the 
SCC?

Peter Turrell: In addition to solicitors, we insure 
other professions in the professional indemnity 
market. Perhaps Trevor Goddard will comment on 
those claims. I understand that claims against 
those other professions are treated in exactly the 
same way as claims against solicitors. 

Trevor Goddard: I see no evidence of a 
disproportionate number of complaints that arise in 
relation to insurance for solicitors as opposed to 
insurance for any other professionals. 

Maureen Macmillan: What about complaints in 
connection with how swiftly such claims are dealt 
with?

Trevor Goddard: The same would apply. 

Colin Fox: The bill gives the proposed 
commission the right to monitor the master policy 
and the guarantee fund. What monitoring functions 
will the bill pass to the commission? Who monitors 
the governance, regulation and effectiveness of 
the policy and the fund at the moment? Does 
Marsh do that? 

15:30
Alistair Sim: The answer depends on what you 

mean by monitoring. One aspect of the bill that we 
do not quite understand is the definition of 
effectiveness. The master policy is a commercial 
insurance policy whose ultimate aim is to cover 
valid insured claims against solicitors. When 
judging by that measure, I cannot think of a valid 
claim in all the time that the master policy has run 
to which the master policy has not responded in 
the way that I described and met the claim. 

I am a bit confused about what monitoring 
effectiveness is intended to mean in the bill. If 
monitoring effectiveness is meant to ensure that 
the master policy does what it says on the tin, that 
is ultimately a matter for the Law Society, through 
us as its professional adviser. The society decides 
what the master policy requires to do and it is for 
us as broker to ensure that we secure cover from 
insurers in the market that achieves that end. 

Colin Fox: You are saying that the Law Society 
ensures that the master policy does what it says 
on the tin, to coin a phrase. The Law Society 
monitors the master policy’s functions and the 
guarantee fund to ensure that they do what they 
are expected to do—that funds are available to 
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provide sufficient coverage and that claims will be 
upheld, should that be necessary. 

Alistair Sim: The scope and adequacy of cover 
are considerations for the society, which instructs 
us.

Colin Fox: Is that the case for not only the 
master policy but the guarantee fund? 

Alistair Sim: I am not commenting particularly 
on the guarantee fund, but that is the case for the 
master policy. 

Colin Fox: I will turn around a comment that you 
made. I take your point that the bill is unclear to 
you, but what functions would you like, or expect, 
the bill to give the commission in monitoring the 
policy? What relationship would Marsh and the 
lead insurer have with the commission in that 
context?

Alistair Sim: I think that I am right in saying that 
monitoring turnaround times has been mentioned. 
That idea is a bit confusing, for the reasons that 
you have heard from all three of us. I see how it 
applies to an ombudsman arrangement with target 
response times and how it might apply to the court 
system, but I do not really see how it applies to a 
commercial insurance arrangement that 
indemnifies solicitors and deals with negotiation 
over a claim, which is a two-sided process. I am 
not sure how monitoring would work in that 
situation.

Colin Fox: You are looking for clarification of 
what the monitoring functions in the bill will entail, 
so that you have an idea of your role further down 
the line. 

Alistair Sim: Yes. 

Peter Turrell: We have sought to make all our 
comments from the insurance angle, for the 
obvious reason that our company is an insurer. 
The two points on which we would like further 
clarification are the proposed oversight role and 
the interpretation of negligence, to which we may 
return, which goes to the core of the insurance 
policy. The Scottish Executive has given evidence 
on how negligence might be interpreted and it is 
important to us to have clarity about that. 

We are not aware of oversight of other individual 
policies or commercial and legal contracts 
between commercial insurers and businesses or 
private partnerships, which law firms are. We do 
not understand what oversight involves and we do 
not see the reason for it, hence the need for 
clarity. 

We and our co-insurers are regulated by the 
Financial Services Authority at a corporate level. 
Given that there is so much uncertainty about the 
measure and that it does not fit with any of the 
other insurance contracts that we have, we are not 

in favour of it. It might mean that we have to 
disclose confidential or commercially sensitive 
information. We just do not know. I do not see the 
reason for the oversight, which, as far as we are 
aware, is not applicable to any other kind of 
insurance policy. 

The Convener: It is quite possible that we will 
raise that issue with the minister. 

Colin Fox: Notwithstanding what you have said, 
Mr Turrell, you have no objections in principle to 
the commission overseeing the policy, as long as 
clarity is provided on the role that it would play. 
Your position is not that you would rather that it 
kept its distance altogether. 

Peter Turrell: We are not in favour of the 
measure, for the reasons that I have set out. We 
are an insurer; we do not set, and do not intend to 
advise you on, the legal or regulatory framework. 
The setting of the regulatory framework is up to 
the Parliament. As a commercial insurer, we will 
have to make decisions when we know what the 
framework is. We will have to consider whether it 
makes commercial sense for us to underwrite the 
master policy. 

The Convener: In other words, you will respond 
to market forces when it comes to interpreting the 
challenges that you will face. You will consider the 
framework that is in place. 

Peter Turrell: Yes. We do not pretend that we 
can set the framework. We lack information on 
what will be involved. There is no precedent for 
the measure, and I am not in favour of it. 

Jeremy Purvis: Before I turn to the remit of the 
commission, I will ask a quick question on the 
premiums that are currently paid. There has been 
a big growth in the number of complaints to the 
Law Society, which has been put down to the 
misselling of endowments. Were you involved in 
processing those claims? Has there been a knock-
on impact on the premiums that all solicitors pay? 

Peter Turrell: I will explain the underwriting 
process and how we set premiums and assess 
risk. As an insurer, our two main functions—and 
areas of expertise—are, first, assessing risk and 
setting price and, secondly, handling claims. The 
main way in which we assess future risk is to 
consider the average number and size of past 
claims by all solicitors. On the basis of that, we 
predict the terms that we will be able to set. 

Jeremy Purvis: Do you consider the experience 
throughout the profession, or on a firm-by-firm 
basis? 

Peter Turrell: At the stage to which I am 
referring, we consider the experience throughout 
the profession. I can explain how we then set the 
premium for individual solicitor practices. 
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One of our concerns is the interpretation of 
negligence, and it would assist us if the committee 
could obtain clarity from the Executive on that. In 
assessing risk, we use our experience in the past 
10 years or so, in which there has been a 
reasonably stable legal environment, although 
there has been some change. We use the 
common-law test of negligence, which is decided 
ultimately by the courts and which has been 
established for many years, but it is not clear 
whether the bill will change that interpretation. In 
that context, the Executive has used the phrase 
“fair and reasonable”. If the common-law position 
on negligence were changed, it would become 
much more difficult to use past experience to 
assess future risk, and past experience might be 
no guide at all to the claims that we will get in the 
future. That is why we are asking for more clarity. 

It is difficult for us to say what the impact on 
premiums will be or what the self-insured amount 
will be in future when we do not have clarity about 
what the bill proposes on the interpretation of 
negligence and how the commission will establish 
the value of claims. Will a test of “fair and 
reasonable” establish a different legal environment 
from the one that we work in, which is set by 
common law and the courts? 

Jeremy Purvis: So there is the issue of the 
definition of negligence, but there is also the 
prospect of a non-court route. I was interested in 
your statement—if I heard you right—that 1 per 
cent of current negligence claims go through the 
court route. You probably heard from the previous 
panel and others that the complaints commission 
process could, in effect, widen the route for 
negligence claims. The commission will be a non-
court route and it might be easier for individuals to 
see the process through to the end. You would 
regard that as creating greater risk because there 
could be more claims on the insurance policy. The 
complaints commission will provide a much wider 
and more open system for the consumer. 

Peter Turrell: Our concern is about how the 
commission will interpret negligence. Will it be the 
same as our current interpretation of it, which is 
ultimately set by common law? We do not feel that 
the bill or the evidence that has been given so far 
makes it clear whether the interpretation will be 
different. If it is, the claims pattern will change. 
There could be fewer claims, but I accept that it is 
more likely that there will be more claims. If that 
were the case, it would make it difficult for us to 
assess future risk. Our starting position would be 
to continue, if possible, our involvement in the 
master policy. 

Jeremy Purvis: I presume that you would prefer 
the risk of claims on professional indemnity 
insurance to be reduced. If the commission had a 
role in improving standards across the profession, 

that would be good because it would mean that 
there would be fewer complaints. However, that 
would have to be balanced against the potential 
for there to be more calls on the insurance 
because the system would be more open. Which 
of those possibilities would be a better business 
opportunity? Which would be more profitable? 

Peter Turrell: That is an impossible question to 
answer. 

Jeremy Purvis: Would you prefer a system in 
which there were lower premiums and fewer 
complaints, or one in which the chances are that 
there would be more complaints and more calls on 
insurance, which would mean that you would be 
able to have higher premiums? You must know 
what would provide a better margin for your 
business. 

Peter Turrell: All of that applies not only to the 
master policy but to all insurance. Our concern is 
to get as much clarity as we can so that we can 
get the price and the terms right and make the 
right decisions for our business. 

Mr Maxwell: On the same line of questioning, 
you said that you base your pricing policy on your 
experience and the current understanding of 
negligence in the profession. I understand that it 
will be difficult to predict risk if things change, but 
could you use your experience of other 
jurisdictions or professions? In your earlier 
answers to Maureen Macmillan’s questions, you 
said that you insured other professions, not just 
lawyers and solicitors. Is there evidence from a 
system akin to the one proposed in the bill that is 
used by other professions, such as accountants or 
architects, which I think is the example that you 
gave, that the number of claims went up, so the 
premium had to go up?  

Peter Turrell: The risks are so different between 
professions that it would be exceedingly difficult to 
provide information based on that. 

The Financial Ombudsman Service has been 
mentioned. That is the system on which I believe 
the Scottish Executive might have based the 
proposals to some extent. Royal & Sun Alliance is 
a very small player. We do not generally insure 
financial advisers or independent financial 
advisers, so we have had little exposure in that 
area. We are not a big professional indemnity 
underwriter of financial advisers, so it is difficult for 
us to draw any evidence from the system that has 
operated in that sector. 

Mr Maxwell: Are you aware from other insurers 
that are big players in the IFA world of what 
happened when the system was established? 

15:45
Peter Turrell: We do not talk to other insurers 

about such competitive matters, because of 
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competition law. That would not be good practice. 
Perhaps the representative from Marsh could 
comment on the matter, as it is a broker. The 
general feel from the market is that about four or 
five years ago it became difficult for some financial 
advisers to get insurance cover, mainly because of 
some of the claims experiences. Certainly, my 
understanding from market comment was that the 
number of insurance players in the sector 
reduced. Therefore, one would assume that 
premiums went up. 

Alistair Sim: We are conscious that, on several 
occasions, the Scottish Executive officials who 
gave evidence to the committee talked about how 
they had modelled the scheme on the Financial 
Ombudsman Service, which they found to be an 
attractive model. However, we wonder how good a 
fit it is for negligence claims against solicitors. 

There are distinctions between the types of 
dispute that go to the Financial Ombudsman 
Service, which affect how it is able to deal with 
claims, and the types of claims that are made 
against solicitors. I am thinking about the diversity 
of claims and the range of allegations that are 
made against solicitors. Often, there is no dispute 
about the facts in a claim against a financial 
adviser or a financial institution.  

I am not sure whether that is why we have so 
many questions—I will not say concerns—about 
the bill. There are so many uncertainties. Such a 
system perhaps makes sense in the context of 
claims against financial advisers and financial 
institutions about the misselling of financial 
products in that very regulated sector, but it 
perhaps does not fit so well with the diversity of 
allegations that might give rise to claims against 
solicitors. That will cause a concern for insurers in 
general. 

The Convener: I wonder whether we can come 
back to the remit of the commission, which is the 
matter on which Mr Purvis started his questions. 
Does Mr Purvis have another question? 

Jeremy Purvis: No.
The Convener: You are quite happy to leave it 

at that. I am sorry, but there are some time 
constraints this afternoon. 

Stewart Maxwell will ask about compensation 
awards. 

Mr Maxwell: You will be aware that the bill 
proposes a change to compensation, from £5,000 
up to £20,000. The definition of inadequate 
professional service includes negligence. The bill 
team told us that that reflected a policy decision to 
offer an alternative to the courts for people who 
want to secure compensation for small negligence 
claims. Do you become involved in instructing 
representation and settling claims within that limit 
through the courts?  

Peter Turrell: I am sorry; I did not understand 
your question. 

Mr Maxwell: Do you instruct representation for 
settling compensation claims within that limit? Are 
you involved in that at all? 

Trevor Goddard: There will be a small number 
of cases. The economics of defending a claim of 
that order mean that we would have to be 
absolutely certain of our ground to allow the claim 
to go to the doors of the court. Earlier, I mentioned 
that around 1 per cent of master policy claims end 
up going to proof. If I were to hazard a guess, I 
would say that only a small percentage are within 
the range that you are referring to.  

Most of the cases that go to court are complex 
commercial claims and are outwith the expected 
remit of the commission. A commercial 
organisation might bring a claim worth many 
hundreds of thousands of pounds against a large 
firm of solicitors, for example.  

Mr Maxwell: You say that the amount would be 
small. Do the claims that go to court tend to be 
those involving complaints by third parties rather 
than those in which a client has a complaint 
against their lawyer?  

Trevor Goddard: Almost invariably, we will be 
looking at claims that have been brought by the 
erstwhile client of the solicitor.  

Mr Maxwell: So you have no experience of third 
parties making claims against solicitors.  

Peter Turrell: There will be very few such 
cases. I cannot think of an example in which a 
solicitor-client relationship has not been the basis 
for the claim.  

Mr Maxwell: Will the increase in compensation 
levels make it more likely that you will instruct 
representation through the courts? At the moment, 
the level is £5,000, so I can understand why 
someone might not go to the bother of getting 
representation. However, that might change if the 
level rises to £20,000. 

Peter Turrell: I do not necessarily think so. Our 
concerns are more to do with the practical side. 
What will happen in cases in which the alleged 
financial loss is £30,000? Will the commission 
handle the case until the sum involved rises above 
£20,000, after which the case will go to court? 
Alternatively, will the commission not handle the 
case at all, because the claim might be £30,000? 
That brings us to some of the questions that we 
have asked for the sake of clarity about issues 
such as how the courts will interact with the 
commission on the commission’s decisions, 
particularly if the interpretation of negligence or the 
way of valuing claims changes—as we have 
explained, that is uncertain. In dealing with a 
£30,000 claim, how would the court relate to the 
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commission’s decision, if that was made on a 
different basis? Those are the sorts of practical 
issue that we wanted to raise in the interests of 
clarity. 

Mr Maxwell: At the moment, you do not know 
what that relationship would be.  

Peter Turrell: That is right. Because of the 
uncertainty about the interpretation of negligence, 
we do not know what that relationship will be. 

Alistair Sim: If the FOS scheme is the model, it 
seems likely that it is intended that a different test 
will be applied to a claim. Although the matter is 
referred to as negligence, and negligence has a 
meaning in the law of Scotland as we know it, it 
seems that not only a new redress process but a 
new remedy is being created. There is a bit of 
uncertainty about what “fair and reasonable” will 
mean. The question of the circumstances and the 
extent to which the commission will find in favour 
of a claimant is uncertain at the moment, 
particularly if the scheme is to be based on the 
FOS model. 

Mr Maxwell: You seem unsure about the basis 
of the whole bill. If the scheme should not be 
based on the FOS scheme, what should it be 
based on? 

Alistair Sim: From an insurer’s point of view, I 
am conscious of the evidence that Professor 
Paterson gave the other day about how much the 
process gets changed until we end up back with a 
court applying a negligence test, as we know it; 
causation, arguments and considerations, as we 
know them; and a quantification view, as we know 
it, as opposed to this unknown that may or may 
not be similar to the Financial Ombudsman 
Service scheme. That is causing concerns. You 
have heard from insurers, but they are but one 
current insurer of the master policy. 

Mr Maxwell: Is your concern the lack of clarity—
the fact that you just do not know—or a deeper 
concern about a change that is going on that may 
lead to a greater number of claims against 
insurance companies? 

Alistair Sim: There definitely seems to be the 
potential for a triple whammy. There may be more 
claims because there is no cost downside to a 
claimant, as the Executive acknowledged when it 
spoke about providing greater access to justice. 
More claims—meritorious or otherwise—are 
expected. There is also the potential for a lower 
test or hurdle to be applied under the FOS model, 
and a different approach might be taken to 
causation and quantification, for instance. All of 
that could be adverse to the profession and, 
therefore, to insurers relative to the status quo. 

Peter Turrell: I agree with that. Our concern is 
primarily about the clarity of how negligence is to 

be interpreted and whether the claims will be 
valued in the same way when their values are set. 
That leads on to more practical questions about 
how there will be consistency in the commission’s 
decisions and what will happen in a multiparty 
dispute, action or claim in which the solicitor might 
be alleged to be negligent alongside an architect 
and an engineer. How will that work if the 
commission’s ambit does not reach to the 
engineer and the architect? What would happen 
with a £30,000 claim? What will be the interaction 
with the courts? Will representation be allowed? 
What about the external appeal? Those are the 
questions that we are trying to set out for clarity. 

Will the awards be separated into different 
categories of inconvenience, distress and 
negligence? That would be exceedingly helpful to 
insurers. There is also the practical side of how 
we, as lead insurers of the master policy, will 
interact with the commission. Everybody agrees 
that it is best to resolve disputes as quickly as 
possible and to settle claims without referral to the 
commission. Therefore, the issue is how we 
interact before a claim goes to the commission 
and then, subsequently, if a claim under 
negligence goes to the commission.  

That is our list of concerns, and it would be 
helpful if we could get greater clarity on those 
issues from the committee asking the Executive 
about them at the next stage of the bill. 

Jeremy Purvis: I would like to clarify one point. 
Will it still be possible to go to court to test proof, 
regardless of the standard of negligence that the 
commission sets? I would be grateful if you could 
confirm that the ability to go to court will not be 
removed. 

I am also interested in the table in Mr Sim’s 
written evidence on self-insurance and where the 
master policy comes in. How many current claims 
would come under self-insurance and how many 
would come under the master policy? In a six-
partner practice, the typical excess is currently 
£18,000. I would be interested to hear a 
breakdown of the proportion of claims that are 
covered by self-insurance and the proportion that 
are covered by the master policy. 

Alistair Sim: I am afraid that we do not know. 

The Convener: Can you drop us a note on that? 

Alistair Sim: I can tell the committee right now 
that we do not know. If the insurance is not 
engaged, we are simply unaware of such cases. 

16:00
Jeremy Purvis: Who would know? 

Alistair Sim: Each individual practice. If the 
level of excess were lower and they had engaged 
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the master policy, we would know. However, if the 
claim was below the excess, the practice may or 
may not have intimated the claim to the master 
policy through ourselves. 

Jeremy Purvis: I presume that the Law Society 
would know. 

Alistair Sim: No. It would certainly not be aware 
of that. 

Jeremy Purvis: So, where— 

The Convener: Mr Purvis, their reply is that they 
do not know. It is up to the committee to ask 
around to find out whether we can get the 
information that you seek. 

Jeremy Purvis: I was attempting to ask why, 
convener, but I accept— 

The Convener: Thank you. I call Maureen 
Macmillan. 

Maureen Macmillan: There has already been a 
lot of discussion about the £20,000 compensation. 
One of the problems is that people read section 8 
in different ways. Some solicitors think that it 
means that there is no-fault compensation up to 
£20,000; others think that there is only 
compensation for proven loss up to £20,000; 
others still—including the witnesses—think that it 
means that there is a limit of £20,000 for 
negligence only. Why do you read section 8 in that 
way? 

Peter Turrell: That is an area in which we seek 
clarity—we do not know. We are not lawyers or 
the drafters of the bill; we can only react to what 
we see. I agree that it seems unclear. If possible, 
we would like clarity, to enable us to decide how to 
consider terms under the master policy. 

Maureen Macmillan: You have flagged up your 
concerns about the commission deciding 
negligence claims, whether in establishing 
negligence or in establishing quantum. If a solicitor 
who knew that there was going to be a claim of 
negligence got to you first and had the case sorted 
out—say, by your paying the client £10,000—I 
presume that the client would still be able to 
complain to the commission, which might come to 
a different conclusion and decide that £15,000 
should be paid. In those circumstances, who 
would pay the difference? I presume that you 
would think that you had covered the solicitor 
insurance-wise and that the extra demand from 
the commission would have to be borne by the 
solicitor himself. 

Trevor Goddard: That is an area in which 
clarity would be appreciated. At the moment, when 
we settle claims, we seek to agree a full and final 
settlement with the claimant to prevent the chance 
of a claim resurfacing in some other way. 
However, we cannot say how the new mechanism 

might work, as we simply do not understand how it 
will work in practice. 

Maureen Macmillan: Apart from the Financial 
Ombudsman Service, are you aware of any 
tribunals or commissions that deal with negligence 
by a professional body? We usually think of that 
being dealt with by the courts. 

Peter Turrell: Regarding solicitors in England 
and Wales, there have been various discussions 
following the Clementi review and the publication 
of the white paper. It seems to us that England 
and Wales are slightly behind Scotland in 
progressing changes in the area of complaints. 
We insure some solicitors in England and Wales—
we have a small element of the market—but we do 
not know what is going to happen there. At the 
moment, there is a complaints set-up that we 
know will change, but it seems to be a bit behind 
Scotland and we do not know where we are with 
that yet. 

Maureen Macmillan: So, it is only in legal 
services that these proposals are being made, 
either in Scotland or in England. You cannot think 
of any other professional body that would deal with 
the matter. 

Alistair Sim: An ombudsman arrangement for 
members of the Royal Institution of Chartered 
Surveyors may be at an embryonic stage. That 
appears to have jurisdiction over negligence up to 
£25,000.  

Maureen Macmillan: So movements in that 
direction are being made in sectors other than 
legal services. 

Alistair Sim indicated agreement.

Peter Turrell: If we insure in those sectors, the 
issues are still having clarity about the 
interpretation of negligence and so on. We come 
back to the same point. 

Maureen Macmillan: I will move slightly 
sideways. The former Scottish legal services 
ombudsman proposed that compensation for 
distress from IPS and for negligence should be 
separated. She suggested a limit of about £1,000 
for IPS, which would make a clear distinction 
between negligence and IPS. Do you agree with 
that?

Alistair Sim: That is a good idea. 

Peter Turrell: We have said that we want 
clarification on the breakdown of each award—
what elements are for negligence and for distress 
from IPS. That information would be exceedingly 
helpful and more useful than simply a total award 
of £20,000. 

Trevor Goddard: I can give a practical 
example. If the commission determined that 
£20,000 should be awarded, the claim might be 
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well in excess of that amount and might end up 
having to be determined in the courts. If no clarity 
were given about the breakdown of the award, it 
would be difficult for us as an insurer and 
ultimately for the court to say to what degree we 
should offset, if at all, what has been awarded 
through the commission. That is another practical 
reason why we would like to see the breakdown. 

Mr Swinney: Paragraph 5.5.2 of Mr Sim’s 
submission says that one of Marsh’s primary roles 
is to 
“Monitor the performance of insurers.” 

What performance measures or indicators do you 
use for that? 

Alistair Sim: Complaints are one measure. We 
expect to investigate complaints and follow them 
through with insurers, panel solicitors and co-
insurers. We conduct a satisfaction survey of 
insured practices and—unusually—of claimants’ 
agents. The aim of that is to find out whether the 
claims-handling philosophy—the statement of fair 
dealing to which the master policy insurers must 
sign up—is being complied with. We conduct what 
is in effect an audit of compliance by looking at 
files randomly at the insurers’ premises, to ensure 
compliance with the claims-handling philosophy. 
We check matters such as the service and the 
level of reporting to the insured solicitor. We check 
the setting of reserves on outstanding claims, 
which is key to the master policy’s commercial 
aspects, to ensure that reserves are not 
overstated, which would inflate future premiums. 
We also ensure that other auditing takes place—
that co-insurers audit the lead insurer’s claims 
handling. 

Mr Swinney: Do you ever dispense with an 
insurance company’s services? 

Alistair Sim: We would. 

Mr Swinney: Have you ever done so? 

Alistair Sim: Not for a reason that relates to the 
measures that I described. 

Mr Swinney: My next question is for all three 
witnesses. What obligation do you consider you 
have to protect the interests of the consumers of 
legal services? 

Alistair Sim: The master policy has a public 
protection aspect. First and foremost, the master 
policy indemnifies solicitors, but it has all sorts of 
special features—I would go so far as to say that 
they are unique—that are there for the sole reason 
of protecting the public. 

Mr Swinney: What are they? 

Alistair Sim: One feature is the guarantee of 
run-off cover, which is cover that continues 
beyond the cessation of a practice, whether it just 

closed down or whether a practitioner died or 
became insolvent. Unusually, the master policy 
guarantees continuing master policy cover for 
claims that arise after a practice has ceased to 
operate and to be able to pay premiums. 

Trevor Goddard: My answer from a claims-
handling perspective is encapsulated in the 
claims-handling philosophy, of which the 
committee has a copy. We seek to treat the rights 
of those who are insured and of claimants fairly 
and reasonably. 

The Convener: Thank you for your attendance 
and for being so open with us. I ask you to send 
us what you have said you will send as quickly as 
possible. 

16:10
Meeting suspended. 

16:16
On resuming— 

The Convener: I welcome our next panel of 
witnesses, who are William Alexander, Stewart 
Mackenzie and Neil McKechnie. I must stress at 
the outset that the committee is not a review body 
for individual cases; its role is to consider evidence 
only in relation to the Scottish Executive’s Legal 
Profession and Legal Aid (Scotland) Bill. As a 
result, our questions for this panel and the next will 
focus on that matter, and I ask the witnesses to be 
as concise as possible. 

I thank the panel for its forbearance. As you will 
appreciate, the committee was very interested in 
the areas that the previous witnesses covered. 
However, we look forward to hearing your 
evidence. 

The bill proposes that the new commission will 
deal with service complaints, while the 
professional bodies will retain responsibility for 
dealing with conduct complaints. Will the 
consumer understand the distinction between the 
two types of complaint? 

Bill Alexander: Probably not. To be honest, I 
am interested mainly in sections 25 to 29 of the 
Law Reform (Miscellaneous Provisions) (Scotland) 
Act 1990, and in more access to justice and in 
bodies competing with solicitors. I have not looked 
in any great detail at the part of the bill to which 
you refer, but I will try briefly to answer your 
question. 

Most people do not understand the difference 
between service complaints and conduct 
complaints. They confuse issues of negligence 
with issues of service and vice versa. Stringent 
measures will need to be taken to highlight the 
difference and, perhaps, to provide guidance that 
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will allow consumers to understand what they are 
complaining about. 

The Convener: Is there a responsibility on the 
Executive to mount a proper public education 
campaign that clarifies the subject and deals with 
it in everyday language? 

Bill Alexander: Yes. I mentioned negligence 
earlier. In Scots law, the test for negligence was 
established many years ago in the case of Hunter 
v Hanley. However, I am concerned that the 
Executive is attempting to introduce a new 
standard of negligence. That would be foolish and 
would simply leave the Executive open to 
challenge in the courts. Instead, we should try to 
make the legal system and complaints procedure 
in Scotland as clear and concise as possible for 
the people who are using them. 

The Convener: Do the other witnesses think 
that consumers will understand the distinction 
between service complaints and conduct 
complaints? 

Stewart Mackenzie: Yes. There should be no 
problem with that. The distinction does not require 
a lot of explanation; it is quite simple. 

Neil McKechnie: It depends on the 
circumstances of the case. Many cases that start 
off as service complaints can migrate into more 
serious matters. A complaint might be considered 
to be a service complaint by one pursuer, but not 
by another. 

The Convener: You have expressed a range of 
opinions, which is perfectly fair, because you are 
here as three individuals. Mr Mackenzie, do you 
agree with Mr Alexander that there should be a 
good definition of conduct and service complaints, 
so that the public, who are perhaps not skilled in 
such matters, have a clear understanding of the 
distinction? 

Stewart Mackenzie: Yes, but I do not think that 
the Executive would require to provide a terribly 
complicated explanation, because the distinction is 
simple to explain. 

Bill Butler: Good afternoon, gentlemen. The 
legal professional bodies say that they need to 
retain control of conduct complaints to know what 
is going on in the profession and to enforce 
professional standards among their members. Are 
you happy with the professional bodies continuing 
to have responsibility for conduct complaints? 

Bill Alexander: I have not given that much 
thought. I understood that I would be giving 
evidence based on my submission, which did not 
cover those aspects of the bill. I can try to answer 
if you like. 

Bill Butler: Yes. Your view would be helpful. 

Bill Alexander: It is important for any 
professional organisation to be involved with what 

its members are doing. All professional 
organisations, such as those for surveyors, 
architects and medical practitioners, have that 
role. The problem with the legal profession is that 
it has had so much control for so long over what 
has happened that the public feel alienated by the 
process. That is why there is so much concern 
from people—albeit a small group—who are upset 
at what they perceive to be the abuse of a 
process. Does that help? 

Bill Butler: Yes. That was a clear statement of 
your general view on the matter, for which I am 
grateful.

Stewart Mackenzie: I am totally opposed to the 
Law Society retaining control over conduct 
complaints. There is a basic, inherent conflict of 
interest in the society handling complaints of any 
description. It would be impossible for the society 
to be independent, which it requires to be when 
dealing with complaints. The chairman of the 
Scottish Solicitors Discipline Tribunal said it all last 
week when he used the phrase, “my brethren”. 

Bill Butler: That phrase can mean many things 
to many people, but I take your point. 

Neil McKechnie: I agree with Mr Mackenzie on 
the question of the Law Society’s independence in 
misconduct complaints. In my experience—most 
people would accept this—the society is wholly 
incompetent to carry out that role, which it has 
shown in its actions with respect to me. 

Bill Butler: Those answers were clear. Mr 
Mackenzie and Mr McKechnie are coming at the 
issue from one angle and Mr Alexander is coming 
at it from a slightly different angle. I am grateful for 
your answers. 

Colin Fox: Good afternoon, gentlemen. You will 
have heard today and previously that we are 
concerned to ensure that the Scottish legal 
complaints commission enjoys the confidence of 
the public and is seen to be independent and 
transparent. The proposal in the bill is for a nine-
member commission with a majority of non-
lawyers—five—and four lawyers. The chair would 
always be a non-lawyer. Are you satisfied that that 
composition would guarantee the commission’s 
impartiality? Is the ratio appropriate? Does it strike 
the right balance or would you prefer an 
alternative?

Neil McKechnie: On the face of it, as long as 
there is a lay majority that is acceptable to me. 
The only proviso that I would add—in case the 
issue has been overlooked—is that the lay 
members should not have been solicitors in the 
past.

Stewart Mackenzie: The proposed composition 
of the commission does not give me great 
concern, although I would prefer to see a higher 
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number of laypeople. If the proposals in the bill 
represent the eventual composition of the 
commission, I would be satisfied enough with that. 

Bill Alexander: The composition of the 
commission is okay. My only concern relates to 
the situation that would arise when the 
commission was assessing, for example, a 
negligence complaint. We have heard that such 
cases are complicated. How would the matter be 
determined if the four members of the legal 
profession said, “Ah, but such and such a case 
means X, Y and Z”? It would be difficult for a 
layperson, without a legal background, to say that 
they were wrong. I am curious about how a 
reasonably balanced discussion could take place 
on the merits of a particular complaint. Other than 
that, I think that the composition of the commission 
is okay. 

Colin Fox: It has been suggested that there 
must be sufficient lawyers on the commission to 
give legal advice and opinion and to steer 
members through the complaint. By and large, you 
are quite happy with the proposal. 

Bill Alexander: Yes. 

The Convener: I think that you are suggesting 
that although you do not want the laypeople to 
have been involved in practising law, you feel that, 
if there is a point of discussion within the 
commission, they may need some independent 
expertise from a lawyer who is not on the 
commission. Have I taken that as a stronger 
comment than you intended to make? 

Bill Alexander: No. That would be my view. If 
the commission is considering a negligence 
complaint, it is important that someone explains to 
the laypeople what the standards of negligence 
are and what negligence means in law. It always 
comes back to a legal process. That is my only 
concern. 

The Convener: Does anyone have anything to 
add?

Neil McKechnie: I would have thought that the 
people who are chosen to be on the commission 
should be competent and trustworthy enough to 
be able to give their opinion honestly without 
having to take outside advice. 

The Convener: Would you perhaps be thinking 
of people who have had experience on a 
commission or tribunal? 

Neil McKechnie: Yes, ideally as a layperson. 
That would be of benefit to the commission. 

The Convener: Thank you for providing us with 
clarity. 

Mr Maxwell: Some members of the legal 
profession have expressed the view that the bill’s 
proposed maximum level of compensation—of 

£20,000 for service complaints—is too high and 
will threaten the financial viability of some types of 
work or work in some areas. A number of people 
have mentioned rural areas, for example. Do you 
have any comment to make on that from the point 
of view of the consumer? Is £20,000 too high, too 
low or about right? Do you have any views on the 
compensation level in general and the impact that 
it may have on the kind of work that lawyers might 
be willing to undertake? 

Neil McKechnie: I am not certain that there 
would be a particularly bad impact on rural 
solicitors. I suggested in my submission that the 
level should be set at about £30,000. 

Mr Maxwell: Why did you suggest that figure? 

Neil McKechnie: The negotiated settlement 
between two parties in employment tribunal cases 
can be up to £30,000. That is why I suggested that 
figure to represent the complaint being supported. 

Mr Maxwell: You have no fear that lawyers who 
work in certain areas, or who do certain types of 
work for which the level of return is marginal, 
would withdraw from that work if they feared the 
effect of complaints. 

Neil McKechnie: I am not convinced by the 
argument that it would be detrimental to them. 

16:30
Stewart Mackenzie: I would be quite happy with 

the fine being set at £20,000. I would have liked 
the level to be set a bit higher—perhaps at 
£50,000—as I think that one of the greatest 
deterrents to poor service would be the threat of a 
substantial fine. I see no reason why the 
profession should not be insured against that risk, 
because that would mean that the firm would not 
be at risk of going out of business. 

However, setting the fine at £20,000 will sort out 
a lot of problems and encourage the profession to 
get its act together to the extent that the 
commission might find, four or five years from 
now, that it does not have a lot of work to do. 

Mr Maxwell: You think that it will be a positive 
incentive that will drive down the number of 
complaints. 

Stewart Mackenzie: Yes. The new commission 
will result in there being a lot fewer complaints 
than there are at the moment, simply because of 
the threat of that substantial fine. However, on the 
issue of firms being driven out of business, I see 
no reason why each solicitor could not insure 
themselves against such a risk. 

Mr Maxwell: The insurance companies and the 
solicitors have said that the problem is that the 
excess level will rise. If there is a higher level of 
compensation, premiums will rise, as will the 
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amount that the firm has to pay itself before the 
insurance kicks in. 

Stewart Mackenzie: However, that would be 
the case only if the cover was kept on the master 
policy. Why cannot a separate policy be set up to 
cover each solicitor for the risk of a fine of up to 
£20,000? It need not be connected to the self-
insured amount, which is connected to the master 
policy.

Bill Alexander: I think that a fine of £20,000 is 
fine. My only concern is that solicitors will simply 
put up their prices to cover any cost. 

Mr Maxwell: They may well do that. 

Colin Fox: We are gathering evidence on the 
issue of how the commission should be paid for. 
The bill proposes that all lawyers should pay a fee 
of around £150 a year and that, on top of that, a 
lawyer who had a complaint levelled against them 
would have to pay a complaints levy of perhaps 
£300, which would have to be paid regardless of 
whether the complaint was upheld. Some people 
have suggested that that is unfair. What is your 
view of that? If someone had it in for a lawyer, 
they could make a series of complaints, for which 
the lawyer would have to pay—if 10 complaints 
were made, the lawyer would have to pay £3,000. 
Do you think that the proposal is a fair and 
reasonable way of funding the commission? 

Bill Alexander: In principle, the proposal in the 
bill is okay. However, there would have to be a 
safeguard to protect lawyers against people who 
make vexatious complaints. The scenario that you 
outlined could be dealt with using a degree of 
common sense. The role of the independent 
commission would be to consider complaints and, 
in such a situation, to say that the complaints were 
not justified and find a way of ensuring that the 
complainer was prevented from making 
unwarranted accusations. However, I think that a 
solicitor could simply take out an interim interdict 
and go through the court process to stop such 
behaviour. 

Stewart Mackenzie: On the basis that the 
commission would filter out frivolous complaints, a 
complaint that the commission dealt with would 
have substance, regardless of whether it was 
upheld. Therefore, the solicitor would have to end 
up paying for the complaint. 

Neil McKechnie: I agree with Mr Mackenzie. 
The fact that the complaint had started the 
process would show that it must have had merit. 
However, the control mechanisms at the beginning 
of the process must be able to knock out all 
vexatious complaints and anyone who attempts to 
make such a complaint should have to pay. 

Colin Fox: As long as there is an early hurdle 
that knocks out clearly malevolent and badly 

motivated complaints, you would be quite happy 
with the proposal regarding the complaints levy. 

Stewart Mackenzie: Yes. 

Bill Alexander: Yes. 

Neil McKechnie: Yes. 

Colin Fox: Have you given thought to the 
suggestion that, instead of everybody paying £150 
and certain people paying an additional £300, it 
might be better to have everyone paying £250? 

Bill Alexander: That would take away the 
incentive for the solicitor who is being complained 
about to get their act together. 

Neil McKechnie: The levies will be paid by an 
organisation that has had the opportunity for a 
long time to raise the standards of solicitors but 
has failed to do that. I do not see how that can be 
militated against. 

Mr Maxwell: Might there be an incentive for the 
commission to lower the hurdle for the acceptance 
of complaints because that is, in effect, where its 
funding will come from? The more complaints it 
knocks out, the less money it will receive, which 
means that it could face a funding shortfall. The 
commission will receive money from the general 
levy, but it will also receive money based on the 
number of complaints that it handles. 

Bill Alexander: There could be such an 
incentive. Whether it would be acted on is a 
question that relates to the professionalism and 
integrity of the people who are on the commission.  

Neil McKechnie: If the commission behaved in 
such a way, it would soon lose the confidence of 
the public. 

Stewart Mackenzie: I agree. 

Maureen Macmillan: Do the master policy and 
the solicitors guarantee fund provide effective 
protection for clients at the moment? 

Stewart Mackenzie: The committee appears to 
be confusing the matter of the guarantee fund and 
the matter of the master policy. The committee put 
questions to the representatives of Marsh and 
Royal & Sun Alliance about the guarantee fund. 
However, only one person operates the guarantee 
fund, and that is the chief accountant of the Law 
Society. 

What was your question about the master 
policy?

Maureen Macmillan: Do you think that it 
provides effective protection for clients from the 
negligence of solicitors? 

Stewart Mackenzie: The former ombudsman 
has stated that there is an undoubted problem with 
people’s ability to get solicitors to sue other 
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solicitors. A year ago, she asked the Executive to 
carry out research in that regard but nothing has 
been done. 

If you think that adequate consumer protection is 
provided by the ability to make master policy 
claims that last nine years or 11 years, I would not 
agree with you. If the committee requires 
information on the number of years that such a 
claim takes, I could provide it.

Maureen Macmillan: That would be helpful. 
Would it help if the commission were to be given a 
power of oversight in relation to the problems that 
exist?

Stewart Mackenzie: Absolutely. There is no 
question about that. That was first identified by the 
ombudsman just over a year ago. She was of the 
view that an oversight role on the master policy is 
crucial. Much about the master policy has been 
hidden. For example, it has become known only 
recently that less than 1 per cent of claims actually 
get to court and that the policy paid out £10 million 
last year. That is what the Law Society has told 
the committee. It is my view that the policy has 
wrecked clients’ lives over the past 15 to 20 years. 

Maureen Macmillan: Is that because of the 
delays?

Stewart Mackenzie: No. A Scottish solicitor 
wrote in The Herald in 1997 that the Law Society 
had set up a policy that protected solicitors at the 
expense of their clients. He then wrote in a 
subsequent article that he had been threatened 
with disciplinary action for speaking out and saying 
that. The policy protects the profession—it is 
abysmal consumer protection. Oversight would 
change a lot of that. 

Maureen Macmillan: Thank you. That is helpful. 
Mr McKechnie, do you have a view on that? 

Neil McKechnie: I echo what Mr Mackenzie has 
said. Because of the way in which the master 
policy was set up, I do not believe that it was 
intended to protect the client in any way. I am 
slightly worried about some of the wording in the 
bill regarding the commission’s role and its 
association with the Law Society. To my mind, it 
looks as though the Law Society is being placated 
too much, and there is doubt about how much of 
an overseeing position the commission will 
maintain.

Maureen Macmillan: Can you point us to where 
that is in the bill? 

Neil McKechnie: I do not have the bill in front of 
me, but the point is mentioned in my written 
submission. 

Maureen Macmillan: That is fine. We can check 
that over again. 

Stewart Mackenzie: What should have been 
set up to protect the consumers of legal services is 

a client’s insurance policy for the specific piece of 
legal work that the solicitor was doing. In that way, 
the client, not the solicitor, would be insured. If the 
client’s piece of business went wrong, the client’s 
insurer would fight the case on the client’s behalf. 

Maureen Macmillan: Okay. Thank you. 

Neil McKechnie: I did not comment on the 
guarantee fund. Many people would be surprised 
to learn that the compensation side of the 
guarantee fund is done on a wing and a prayer. 
Basically, the Law Society decides whether 
someone is entitled to compensation. 

Mr Swinney: You were in the public gallery 
when we heard evidence from Marsh and Royal & 
Sun Alliance. At the end of that evidence, I was 
left with the impression that there is absolutely no 
difficulty in members of the public obtaining legal 
services to pursue actions against solicitors 
against whom they have a complaint or about 
whom they are concerned. I was also led to 
believe that the process by which claims are 
handled by insurers is swift, evidence-based and 
sympathetic. Are those impressions borne out by 
your experience? 

Neil McKechnie: That does not ring true with 
my understanding. It is difficult to know what to 
say, except that I find it difficult to accept that 
position. 

16:45
Bill Alexander: I have not been involved with 

complaints against other solicitors other than in a 
pro bono capacity. Research is needed into the 
matter, and I was disappointed to learn this 
morning that the Executive has no intention of 
carrying out that research. I spoke to Andrew 
Dickson, the head of the access to justice division, 
this morning to see what the Executive’s view is. 
The Executive has decided that it could not 
competently carry out the research because it 
would be too difficult to get anything other than 
anecdotal evidence. All that I would say is that 
anecdotal evidence is usually based on 
someone’s problems, and if they give their opinion 
honestly it should be worthy of consideration. 

Mr Swinney: That is an issue that the former 
Scottish legal services ombudsman has raised as 
a point of concern. We are not talking just about 
anecdotal evidence from individuals; it is an issue 
on which the ombudsman saw fit to comment. 

Bill Alexander: Absolutely. I raised that with Mr 
Dickson. He said that he had spoken to Debbie 
Headrick of the legal studies research team and 
that their concern was that they were not able to 
get—I had better watch what I say, in case I quote 
him wrongly—a robust, independent evidence 
base for the research. To me, it seems a fairly 
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simple matter of asking people whether they have 
had problems and, if they have, of asking for the 
details. I do not understand why the Executive has 
problems with that. Perhaps the matter can be 
taken up with the Justice Department. 

Stewart Mackenzie: The ombudsman said that 
it is undoubtedly a problem. Many people up and 
down the country have tried to get solicitors to sue 
other solicitors, and many theories have been put 
forward as to why that does not happen. Most 
relate to the fact that a solicitor’s premium would 
go up in the following year if he succeeded in 
pursuing a claim on the master policy for a client. 
However, I am inclined to think that not wanting to 
establish case law has a lot to do with the problem 
of people not succeeding in getting solicitors into 
court. The figures that are now being put about 
show that less than 1 per cent of claims get to a 
proof hearing. I am pretty sure that, if the 
committee did the research, you would have 
considerable difficulty in finding cases that have 
gone to Scottish courts and you would find, 
therefore, an acute absence of case law. If that 
were established, it would answer a lot of 
questions. That is my theory. 

The Convener: That is an interesting comment, 
Mr Mackenzie. Mr Alexander says that he has 
spoken to officials in the Justice Department. I 
cannot put words into a conversation to which I 
was not privy, but I presume that it would be a 
case not just of looking for individuals who had 
been unsuccessful in finding a lawyer, but of 
speaking to lawyers to see whether they had 
turned down such cases, in order to make the 
evidence base solid. Was that the gist of your 
conversation, Mr Alexander? 

Bill Alexander: No. Basically, Andrew Dickson 
said that the Executive was not going to do the 
research. I asked why, and he said that it would be 
difficult to do. We then had a debate about it over 
the phone. I was talking about the position of 
individuals, but those in the legal profession would 
have to be given the opportunity to explain their 
reasons for turning down cases if that was what 
they had been doing. Sometimes, a solicitor will 
turn down a case against another solicitor simply 
because they do not believe that there is any merit 
in it. They have to give the client independent 
advice and tell them that they do not have a hope 
in hell of making the case run. Cases may be 
turned down for that reason. 

Maureen Macmillan: Is there any question of 
claims not being pursued because of the 
unavailability of legal aid to fight such cases? 

Bill Alexander: That is a big issue. My view is 
that cost is a real problem. If someone who has 
been involved in an unsuccessful litigation 
believes that their solicitor has let them down and 
wants another solicitor to do something about it, 

the first thing that the other solicitor will normally 
say is, “Yes, you have a case. Yes, it is 
complicated. Can I have some funds, please?” 
That is the problem. If the person has spent all 
their money on the fees for the first litigation, they 
do not have the financial wherewithal to fund 
another action. They would have to pay, on 
average, £150 an hour for a solicitor, which most 
people in Scotland cannot afford. 

Jeremy Purvis: I move on to the issue of non-
lawyers having the right to speak or make 
representations in court, which is the meat of Mr 
Alexander’s comments and which Mr Mackenzie is 
right to comment on, although I know it is not part 
of his written submission. The Executive has 
stated its intention to extend to non-lawyers the 
right to speak in court. If you agree with that, Mr 
Alexander, to whom should the right be extended? 
You have suggested that it should be extended to 
someone’s attorney. 

Bill Alexander: I suggested that idea as a 
solution to what I envisage will be a problem. In 
2002, a few colleagues and I—all with a legal 
background—made representations as an 
association to the Justice Department to 
commence sections 25 to 29 of the 1990 act. We 
were told at that juncture that the Executive had 
no plans to commence that legislation and had 
none for the foreseeable future. In 2003, I lodged 
a petition to try to get the legislation commenced. 
Thereafter, as members will see from my petition, 
it has been a bit of a nightmare. The Executive 
has made up reasons that have no evidential 
basis. 

My colleagues and I have come to the view that 
there is no point in continuing with our proposal. 
We get the strong impression that civil servants do 
not want the legislation to be commenced. Even if 
it were commenced and we put in a submission, 
we would have to deal with the same civil servants 
who have argued over the years that the 
legislation should not be commenced. We have no 
intention of wasting our time and money putting 
together a submission for rights of audience and 
rights to conduct litigation only for it to fail. 

Jeremy Purvis: If your proposal is accepted or 
the implementation goes ahead, would those who 
are non-lawyers be open to the same complaints 
procedures as those that the bill will establish for 
lawyers?

Bill Alexander: Are you talking about the 
proposals under the bill or the separate proposals 
that I made? 

Jeremy Purvis: Both.

Bill Alexander: My understanding is that, under 
the bill, non-lawyers will be covered by the same 
procedures as solicitors. My separate proposals 
are an interim solution, but I see no reason why 
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non-lawyers could not be covered by the legal 
complaints commission. 

Jeremy Purvis: Do the other witnesses have 
any views on that? 

Stewart Mackenzie: Had sections 25 to 29 
been implemented many years ago, we would not 
have people saying today, “Oh, I can’t get a lawyer 
to sue another lawyer.” People who needed a 
lawyer to sue another lawyer would have been 
able to go to people who were allowed to practise 
in courts without being insured under the master 
policy or without being members of the Law 
Society. 

Neil McKechnie: As long as the individuals are 
properly qualified, it is a good idea. 

Jeremy Purvis: I suppose “properly qualified” 
implies having not only appropriate qualifications 
but the ability to demonstrate competence and 
professional standards, which in turn implies that 
there would be adequate regulation of the 
professional body of which the person was a 
member.

Neil McKechnie: Correct. 

Jeremy Purvis: Does Mr Mackenzie agree with 
that?

Stewart Mackenzie: Yes. 

Bill Alexander: Can I just make a point? 

Jeremy Purvis: I did not see a reference to that 
in your paper, Mr Alexander. 

Bill Alexander: No, because I am coming from 
a different premise. Currently, if someone cannot 
afford a solicitor and they want to go into court 
themselves as a party litigant, the courts will try to 
accommodate that. What I am suggesting is that if 
someone has some form of legal qualification or 
can demonstrate to the court that they will be of 
assistance, then that has got to be an 
improvement on the current situation. It is wrong 
that someone has to try to act on their own behalf 
as party litigant when they may be frightened to 
death and find it difficult to speak, and may have 
medical problems. 

Jeremy Purvis: If I understand you correctly, 
what you suggest is more akin to the advocacy 
route in, for example, mental health with the 
mental health commissioners. 

Bill Alexander: One of the things that interested 
me in a research report was the fact that in 
Finland, Denmark and Sweden people are allowed 
to represent someone in court without being a 
solicitor. Their courts can accommodate that with 
no problem. I spoke to the Office of Fair Trading a 
couple of weeks ago and I was told that that 
system seems to be successful. The European 
Commission has asked for the legal services 

markets in the United Kingdom to be opened up to 
more competition, so something has to be done. 

Colin Fox: I am interested in the reference in Mr 
Alexander’s submission to McKenzie friends. I 
remember being in London at the time of the poll 
tax, which we all loved to death. I represented a 
number of people as a McKenzie friend, so I 
understand what one is, although it perhaps exists 
only in English law. The role of a McKenzie friend 
is fairly limited. Do you have an idea for a more 
profound form of representation? 

Bill Alexander: Yes. In England, if someone is 
trying to act on their own behalf, for whatever 
reason, they are entitled to be accompanied in 
court by someone who can help them with points 
of procedure and perhaps points of law, but that 
person cannot speak for the person. In Scots law, 
such help is not allowed. I am suggesting that, 
until sections 25 to 29 of the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990 
are clarified and we see whether there are any 
submissions by any of the interested bodies, we 
should create a Scottish McKenzie friend—
someone who knows the background and can give 
assistance in court. I suggest that such a person 
should swear an oath, as sheriff officers and 
solicitors do in court, and that they may be 
required to have a degree of professional 
indemnity, if that is possible. Such people should 
be allowed to go into court and try to help people if 
they are interested in doing that. 

Colin Fox: With the name McKenzie the role 
should be suited to Scotland. You suggest that 
McKenzie friends should have more powers, 
though. It is not just a question of advising the 
person who is in court about what answer to give; 
it is about being able to speak on their behalf. 

Bill Alexander: In England, the equivalent to 
sections 25 to 29 was commenced straight away 
and there are now legal executives, who are 
beginning to gain recognition. They have been 
praised publicly by the Lord Chief Justice and the 
Lord Chancellor as being of service to people at a 
low cost. Lord Chief Justice Woolf said that, in 
England, they can do many of the things that a 
solicitor can do but at a much reduced cost. What 
has been done in England seems to be working, 
but we did not commence those sections of the 
legislation here. 

I do not know whether the committee is aware of 
this, but a date for commencement was set and 
was agreed by the Secretary of State for Scotland, 
Michael Forsyth, and Lord President Hope. The 
date for commencement was 1 July 1996, but civil 
servants never bothered to put the regulations in 
place and, as I understand it, they never bothered 
to tell the secretary of state that the legislation was 
not going to be commenced. 
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Colin Fox: That is interesting. Thank you. 

The Convener: Your written submission 
contains a clear definition of what you mean, with 
three criteria. You mention the person taking an 
oath in court. The first criterion is: 

“The person has to have a legal qualification or 
experience in court proceedings or at least demonstrate 
that they will be of assistance to the Court.” 

How could that definition be firmed up with 
accreditation, whatever that happens to be? 

Bill Alexander: In Scotland, we have paralegals 
who do courses in court procedure. They are 
relatively sensibly priced and they do not 
undertake four or five years of training—it may be 
only three or four months’ training. Someone with 
a trade union background who had a really good 
knowledge of employment law might decide that 
they wanted to help people in employment 
disputes that fell outwith employment tribunals. If 
they undertook a course in sheriff court practice 
and a course in pleadings, which might only take 
six months or whatever, they could assist a court 
in making a decision. They would certainly do 
better than many of the party litigants who are left 
with no choice but to try to represent themselves. 

The Convener: Your third criterion for the 
person is: 

“Professional Indemnity Insurance for at least twice the 
value of the case that is being heard.” 

You reckon that we could get advice from the 
sheriff clerks on that. 

Bill Alexander: No. I say that, to ensure that the 
person who wanted to perform the role had 
insurance, they would have to give a copy of the 
insurance certificate to the sheriff clerk. 

The Convener: And the sheriff clerk would 
make a decision. 

Bill Alexander: Yes, before the representative 
came to court. The problem is that people who try 
to represent someone in court in Scotland never 
get into the court. The sheriff clerk just says, “No, 
you’re not appearing.” They never get in front of 
the sheriff; the sheriff clerk stops them. 

The Convener: Thank you, gentlemen, for your 
time this afternoon. You have offered to send the 
committee some short documents to clarify certain 
points. We would be grateful if you did that as 
early as you could. Thank you. 

I suspend the meeting for a minute while the 
next witnesses take their places. 

17:00
Meeting suspended. 

17:01
On resuming— 

The Convener: I welcome James Clark, Joan 
Pentland-Clark, Mike Lloyd and Duncan Shields. I 
thank you for your written submissions. You will 
have heard my remarks about the purpose of this 
meeting. Our questions will follow the same lines 
as those that we put to previous witnesses. 

Under the bill, the proposed new Scottish legal 
complaints commission will deal with complaints 
about service, but the professional bodies will 
retain responsibility for dealing with complaints 
about conduct. Will consumers understand the 
distinction between service and conduct 
complaints? 

James Clark: No. The issue has arisen in the 
past and it certainly came up in the analysis of the 
responses to the consultation, which indicated that 
the matter causes great confusion. The fact that 
people do not understand why their complaints are 
treated as being in one category and not another 
might have been behind a number of complaints to 
the Scottish legal services ombudsman. The 
approach in the bill will be a source of further 
confusion. 

The Convener: Can you suggest a solution to 
the problem? 

James Clark: All complaints handling should be 
done by the commission. 

Joan Pentland-Clark: I agree with James Clark. 
All complaints should be dealt with under the 
same roof, which should be the independent 
commission. The Law Society of Scotland is never 
clear when someone makes a complaint; it plays 
around with the complainer for quite a long time 
before deciding what type of complaint it is dealing 
with. Complaints handling should be taken out of 
the hands of the Law Society. 

The Convener: Do you have recommendations 
about public understanding of the process? 

Joan Pentland-Clark: Most people understand 
the process when they get involved and the 
arguments are put to them. Most people are not 
stupid.

Mike Lloyd: The distinction between IPS and 
professional misconduct is clear, but complaints 
handling should be taken away from the Law 
Society and the Faculty of Advocates, which have 
abused legal consumers for decades to protect 
solicitors and advocates from the consequences of 
their misconduct. 

Clear statistical evidence from the SLSO shows 
that the professional bodies should no longer 
investigate misconduct complaints. Last year, 
there were 247 complaints about how the Law 
Society handled a complaint and the ombudsman 
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found that the Law Society failed properly to 
investigate complaints in 45 per cent of those 
cases. It should be of great concern to the 
committee that top legal brains in Scotland are 
failing legal consumers. It is strange and 
disappointing that no member of the committee 
questioned the Law Society or the former SLSO in 
detail on the statistics. 

The Convener: Thank you for those comments. 
Mr Shields, will you respond to my original 
question? 

Duncan Shields: I want to widen the debate by 
making a short statement. 

The Convener: It would be helpful if you first 
answered the question. 

Duncan Shields: I am not an expert on public 
speaking and there are a few well trained people 
here. I have suffered from cancer and being here 
is very stressful, so I want to make one or two 
comments, which are directly to do with 
complaints handling and the split between conduct 
and service complaints. 

If a lawyer were tried for murder, it would be 
inconceivable that the jury would consist of five 
laypeople and four lawyers. Members of the legal 
profession are not required to sit on the 
independent tribunal that is the jury in a criminal 
trial, so why should there be a different approach 
to service or conduct complaints against lawyers 
and advocates? The proposed legal complaints 
commission should have a selection process that 
mirrors the process for selecting juries and it 
should not consist of a majority or minority from 
any profession, especially the legal profession. 

The legal profession is arrogant in that it thinks 
that laypersons cannot make decisions on any 
aspect of law, especially when it concerns one of 
its own kind. 

The Convener: I appreciate what you are 
saying, Mr Shields, but you are straying off the 
question. We will follow the same line of 
questioning that we used for the previous panel of 
witnesses and we will ask about the composition 
of the commission later. We will be happy to hear 
your comments then. 

Duncan Shields: Mr Swinney was allowed to 
comment. I have been a victim of the system for 
12 years and I am in touch with many people in 
Scotland, which has brought me expertise in the 
matter. For the record, I want to make a short 
statement, but you are not allowing me to do so. 

The Convener: I am sorry, we cannot accept a 
statement, but we will question you on the matters 
that you have just raised. 

Duncan Shields: I thought that you would say 
that, Mr Davidson. However, Douglas Mill was not 

interrupted when he was swearing on his granny’s 
grave.

Mr Swinney: With respect, you are wasting your 
opportunity to speak to the committee by 
challenging the convener—excuse me, convener. 

The Convener: Thank you, Mr Swinney. 

Mr Shields, there is a reason why we follow a 
procedure. It is for the committee to take away all 
the evidence, which is all logged, and consider it 
carefully after the meeting. It helps our process to 
follow a pattern of questioning, which we have 
done this afternoon with some success. My 
question was simply whether the public would 
understand the difference between a service and a 
conduct complaint. We have heard from other 
witnesses on the matter and we would like to hear 
your opinion. 

Duncan Shields: There are other aspects to 
that. Douglas Mill suggested that there should be 
a summary procedure for appeal to the sheriff 
court, which is what I was trying to talk about. 
There is no point in having a commission if a case 
can be taken away from it and brought before the 
sheriff court. I have been through the stages of the 
sheriff court process for many years and the 
situation is despicable, which is why I want to raise 
wider matters than are being touched on by other 
witnesses— 

The Convener: As I said earlier, the meeting is 
not a court or a tribunal and its purpose is not to 
review individual cases. The committee is trying to 
gather evidence on the bill that the Executive 
introduced. Obviously, there will be two more 
stages in the bill process when there will be 
opportunities for amendment, but at this stage we 
seek witnesses’ views on the bill as introduced 
and not on the history of particular cases. I would 
be obliged if you would stick to that. 

Duncan Shields: I could have finished my 
statement in the time that you have taken to block 
me, but I will leave it at that. 

The Convener: Thank you. 

Bill Butler: I will play devil’s advocate—I think I 
know how the witnesses will respond. The 
professional bodies say that they need to retain 
control of conduct complaints so that they can 
know what is happening in the profession and 
enforce professional standards among their 
members. What do the witnesses make of that 
argument? 

James Clark: The professional bodies would 
not need to run the complaints process in order to 
do that. They could supply observers to the 
complaints handling process and receive feedback 
from the commission through case reports on 
complaints, which would briefly set out the issues 
that each complaint raised. Such an approach 

319

551



2511  23 MAY 2006  2512 

would enable the Law Society to stay abreast of 
matters and provide the clarity on the 
commission’s approach to decisions that I think 
the insurers will seek. If the Law Society is to 
remain the regulatory body in relation to licensing 
it will have to monitor the situation in any event. 

Joan Pentland-Clark: I would say exactly the 
same thing. There is no problem. We are the ones 
who have had problems finding out what is 
happening to us. The Law Society is good at 
finding out what is going on among its solicitors—it 
has huge powers in every direction—but the 
clients hardly ever get a chance to get together. 
We have had a big fight to find each other. For 
example, there is no way in which we could have 
linked up with the 504 people who responded to 
Cathy Jamieson last year. 

Mike Lloyd: Why is the legal profession so 
obsessed with retaining the right to investigate 
misconduct complaints? It has been failing in its 
statutory duty to protect the public for a great 
number of years. Given that it has got the 
approach wrong year after year, it should be 
stripped of the right to self regulate. The concepts 
behind the issue of professional conduct have 
been there for years and apply to many other 
professions. 

Duncan Shields: In my submission, I quote the 
Galloway Gazette. In a 2004 edition, it said:

“the Law Society of Scotland ignored complaints about 
the disgraced former solicitor Kennedy Forster for NINE 
YEARS and only acted after our exclusive coverage”. 

I have been in this system for a long time and I 
am in contact with people across Scotland who 
face the same utterly appalling situation. That 
shows that the Law Society is definitely not doing 
its job in this regard. It is not a matter of its simply 
answering letters late; there is a multi-million 
pound land and property fraud going on that has 
never properly been discussed at this table. That 
needs to be addressed. 

The Convener: It would be helpful to the 
committee if you could submit a copy of your 
statement to the clerks on your way out. 

Duncan Shields: I would appreciate that. I 
would have liked to speak, but never mind. I have 
waited 12 years to make an oral presentation and I 
expected to come up against a brick wall.  

The Convener: Thank you. Colin Fox, could you 
address the issue of the composition of the 
commission? 

Colin Fox: The committee has heard a lot of 
evidence about the need for the public to have 
confidence in the system for handling complaints. I 
assure you that that is a big part of our 
deliberations. The bill might well be changed as a 
result of the evidence that we are gathering.  

I want to deal with other issues to which you 
have given thought. The bill proposes a new 
Scottish legal complaints commission—out goes 
the ombudsman and in comes something new. It 
is suggested there be nine people on the 
commission, five of whom, including the chairman, 
would be non-lawyers and four of whom would be 
lawyers. From your point of view, is that the right 
balance? Would that satisfy public opinion, or 
would it be better if the ratio of non-lawyers to 
lawyers were, for example, 8:1? 

James Clark: I do not see the need for the 
commission to have a set number of lawyers. I 
follow that in terms of the jury analogy that was 
drawn. If evidence were presented to intelligent 
and competent individuals from any walk of life, 
they should be able to come to the correct 
conclusion. They could follow the arguments quite 
easily.

Colin Fox: Do you mean that you would prefer it 
if there were no lawyers on the commission? 

James Clark: There should be, perhaps, a 
legally qualified clerk or a lawyer available to 
assist the commission on particular questions of 
law that might arise. People who sit on juries 
receive direction with regard to bits of law so that 
they are able to understand the situation better. 
That said, I have no objection to there being legal 
representation on the commission, if the 
profession insists on it, as long as there is a lay 
majority. Of course, however, I would insist that 
the lay members should not have past or present 
affiliation to the legal profession. I was also 
concerned by the reference in the bill to the 
desirability of including legal educators or trainers 
on the commission. If their sole client base is law 
firms to which they pitch their services as 
educators, I am concerned that they would be 
open to certain kinds of influence. 

17:15
Joan Pentland-Clark: I feel the same. One has 

to be careful about the lay membership. I do not 
know how lay members are chosen for Law 
Society committees, but the Law Society seems 
convinced that those people are doing a wonderful 
job. There must be careful consideration of who 
from the public gets onto the commission. Open 
selection from all walks of life is a good idea. I am 
not a lawyer, but it is not that hard to get the hang 
of the law. We know instinctively what is right and 
wrong as we grow up and most of us understand 
legal terminology. 

Colin Fox: You would like to know how the 
decision to appoint the five non-lawyer 
representatives is arrived at and where those 
people come from. 
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Joan Pentland-Clark: Yes. I am sure that they 
would be fairly competent people. I would like 
there to be more than five lay members, however; 
what if one of them was ill or whatnot? The 
balance could be mucked up easily if one person 
makes the difference in the ratio—I would like 
there to be six or seven non-lawyers to two 
lawyers. It is fine to involve lawyers, but I would 
rather that they were there in an advisory capacity 
than as members of the commission. 

Mike Lloyd: No lawyers should sit on the 
commission, given the historical and statistical 
evidence that shows that lawyers have failed year 
after year to properly investigate misconduct and 
IPS complaints. I do not see the need for lawyers. 
After all, a solicitor or advocate has a right of 
appeal to the Court of Session in front of judges, 
who are just lawyers by another name.  

Colin Fox: Do you not think that some legal 
input to the process would be beneficial? A 
practising lawyer could say, “This is why that 
lawyer did it that way, rather than the other.” 

Mike Lloyd: My point is that if you examine the 
statistical evidence and the failure rates of 
investigation of misconduct and IPS complaints, 
you will see that lawyers have not done a very 
good job for many years, so why should lawyers 
now have the right to sit on the commission? 

Colin Fox: Okay, I understand. Mr Shields? 

Duncan Shields: As I said before, a jury 
composed of lawyers is seldom selected in 
criminal trials. If a lawyer were done for very 
serious crimes, there would be an outcry from the 
prosecution if there were a majority, or even a 
minority, of lawyers on the jury. I do not know why 
laypeople from all walks of life—the same people 
who are selected to sit on juries—could not do as 
good a job on the commission as on a criminal 
jury.

Colin Fox: Would you rather the ratio of non-
lawyers to lawyers was 9:0, with a legal adviser, 
as Mr Clark suggested? 

Duncan Shields: Absolutely. I speak from vast 
experience of being persecuted through the 
system. The current problem in Scotland is that 
too many lawyers become judges and make 
decisions that they should never make. They do 
not offer an impartial tribunal; the only impartial 
tribunal is described in article 6 of the European 
convention on human rights as a jury of our peers. 
A judge should be only an arbiter between a jury 
of our peers and the accused and the link to the 
conditions of punishment. That should cover 
lawyers involved in conduct or service complaints. 

Jeremy Purvis: The witnesses might have 
heard that we received evidence that the 
complaints system is partly about improving the 

profession and not just about handling complaints; 
it feeds back to the profession to ensure that it 
operates better so that there are fewer complaints 
in the future. One of the reasons for appointing 
lawyers to the commission is to deal with service 
complaints, but the Law Society is to continue to 
deal with conduct complaints. What are your 
comments on the role of the commission in 
improving the service provided by the profession? 

James Clark: I imagine that the financial threat 
of a £20,000 award being made will bring 
improvement, as Mr Mackenzie said. The Law 
Society is the union of the legal profession—that 
is, the solicitors—so part of its work will be to 
disseminate new practice instructions that will be 
based on the commission’s decisions. The effect 
of that on standards will become much clearer in 
time. I imagine that the commission’s report on a 
complaint would state the reasons why a service 
was felt to be below standard, so the commission 
would start to define standards. 

As I understand it, one of the current problems is 
that there is no clear definition of standards. There 
are certain codes, and bits and pieces, but they 
are not exactly tight. There is no great body of 
comprehensible opinion from the Law Society; 
there certainly is not an accessible one for the 
client base that would allow clients to state that a 
particular practice did not meet the standards. It 
might be useful for the commission’s decisions, 
particularly significant ones, to be available on the 
internet or in published form. That would allow 
clients to use the information to monitor their own 
solicitor’s standards. 

Joan Pentland-Clark: I believe that once there 
is a bit of independent supervision a vast amount 
of what goes on now will stop immediately—plus 
there will be the financial incentive and everything. 
I think that the cover-up will stop once each 
individual lawyer is responsible for their own 
actions and that we will get much better behaviour 
and justice in the legal system. 

Mike Lloyd: It is a bit of a nothing question. The 
commission could report to the Law Society and 
the Law Society could report to the commission 
with updates on professional practice and so on. 
What we should really be talking about is the Law 
Society internal memo that Mr Swinney discussed 
with Douglas Mill, the Law Society’s chief 
executive, when the society gave evidence to the 
Justice 2 Committee recently. 

Jeremy Purvis: For the moment, Mr Lloyd, you 
are answering my question; if it is an odd question, 
you do not have to answer it. 

Mike Lloyd: Well, you are not looking at the 
bigger picture, which is the human tragedy that 
has taken place over the years. That will continue 
if the bill goes through as it stands and that is what 
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committee members have to get their heads 
around. The much bigger picture is that the legal 
profession has ruined lives, and that will 
continue—no question. 

Duncan Shields: In an interview in The Herald
on 22 May, Linda Costelloe Baker, the former 
Scottish legal services ombudsman, stated clearly 
that the bill is a mess. The £20,000 ceiling is 
meant to give lawyers an incentive to act within 
the law. If I was trying to get car insurance with a 
£20,000 limit, I am sure that there would be a hell 
of a lot of problems. If, through negligence, I hit 
somebody and broke their leg, they would expect 
an acceptable amount for that. However, if I broke 
their neck and they could not walk for the rest of 
their life, I am sure that a £20,000 limit would not 
be acceptable. 

I know somebody who has lost £20 million 
through a lawyer’s negligence. How £20,000 could 
be regarded as a threat that would prevent a 
lawyer from committing fraud is beyond me. I do 
not know why a limit has been set. A limit should 
be set only in relation to a particular case. For 
example, if a client loses £50, the punishment 
should fit the loss. If a client has lost £20 million, 
how can £20,000 be acceptable as a threat that 
would prevent a lawyer from committing fraud? I 
do not understand why there is such a limit. No 
other insurance policy on negligence has limits, so 
I do not understand why there was a limit in the 
first place. I found out that there was such a limit 
and that it was only £5,000 when I got involved in 
the system. However, it is not much of a threat to 
raise the limit to £20,000. If somebody loses £20 
million and the negligent lawyer gets charged 
£20,000, that bears no resemblance to the 
monumental amount of the loss—it is just utterly 
ridiculous. 

The Convener: I have a brief supplementary 
question for Joan Pentland-Clark, who raised the 
point of the selection process. Under the bill, the 
Scottish Executive will select the commission’s 
members. Are you content with that? If not, should 
there be a different kind of selection process? 

Joan Pentland-Clark: I am not certain. Does 
the Scottish Executive refer to the civil service? 

The Convener: It is the Government of the day. 

Joan Pentland-Clark: It is the Government 
itself. I do not know who the Minister for Justice 
will be. If it is the present one, will she select the 
commission’s members? 

The Convener: The minister is ultimately 
accountable to the Parliament. 

Joan Pentland-Clark: As long as it is not just 
lawyers who do the selecting, I do not mind who 
does it. However, 177 lawyers are employed in the 
Scottish Executive and it is hard to miss them out. 

The Convener: Thank you for that. 

Mr Maxwell: I will follow on from the discussion 
on compensation that we just started to get into. 
The witnesses will probably be aware that 
members of the legal profession have expressed 
the view that the proposed new maximum level of 
compensation of £20,000 for service complaints is 
too high and that it will threaten the financial 
viability of law firms that provide certain types of 
work, such as work that has a low return or work in 
poorer and rural areas. Do you think that, from the 
point of view of the consumer of legal services, the 
proposed maximum level of compensation is 
correct? If not, is it too high or too low? Do you 
have any other views on the proposed maximum 
level?

James Clark: Reference was made earlier to a 
figure of £30,000 being used for a tribunal that is 
comparable to the proposed commission. On the 
argument that certain types of legal business 
would be driven out if the maximum level of 
compensation was £20,000, if the lawyers were 
doing things right in the first place, they would not 
have to deal with a £20,000 claim. If they have 
been doing things wrongly all along, do we really 
want them to provide the service? It is swings and 
roundabouts. The other element that seems 
relevant is fees. If complaints about fees 
generated a lot of claims in a narrow area of 
business, the argument about business being 
driven out might be valid in that case. However, if 
a complaint was substantiated and someone was 
awarded £20,000, the lawyer probably would not 
want to be in that kind of business anyway. 

Joan Pentland-Clark: That is more or less what 
Linda Costelloe Baker said in her interview in The 
Herald yesterday. I do not know whether members 
read it; it was really competent. Her views are 
becoming stronger now that she is outwith the 
system. It is nice to see her coming down so 
strongly on things. I wrote to her about three years 
ago saying that it was up to people like her to 
come out and tell the truth because that was the 
only way that we could get the system turned 
round. I am glad that she is coming out with that 
now.

Mr Maxwell: What is your view of the £20,000 
figure?

Joan Pentland-Clark: It is just a figure; it could 
be £30,000. I think that many people’s claims—
say from £5,000 to £10,000—will be covered by 
the £20,000 limit and that will be great. A huge 
number of others would not even sniff at that 
amount, although £20,000 is a lot better than 
£1,000, which is worth less than 10 or perhaps 
eight hours of a lawyer’s time. That is what we 
were being paid until a year or two ago for years of 
trauma and disaster. 
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Mike Lloyd: There should be no limit on 
financial penalties. Strong penalties would get rid 
of much of the corruption in the legal profession. 
The only language they understand is when they 
start to lose a lot of money. That will remove a lot 
of the lawlessness that we see. 

Mr Maxwell: I am sure that you are aware that 
any client will still have the right to go to court and 
sue for £20,000, £100,000 or £20 million. The 
compensation limit would not prevent anyone from 
doing that. However, Joan Pentland-Clark made 
the point that the commission would perhaps deal 
with many more claims of between, say, £6,000 
and £12,000 and that it would be quicker and 
easier for people to get such compensation 
through the commission rather than through the 
court. The commission would be a way of dealing 
with the smaller claims. 

Mike Lloyd: Do you really believe that the 
commission will give awards of £15,000 plus? I do 
not think so. 

Mr Maxwell: Why do you say that? 

Mike Lloyd: Purely because, irrespective of the 
ceiling that is in place, the average payout is 
always a fraction of that. Compensation should be 
limitless.

Duncan Shields: I was listening earlier to the 
representatives from Marsh and Royal & Sun 
Alliance bandying figures about. I have also read 
in the Official Report previous evidence about all 
the money that has been paid out to all these 
fictitious people. I am well aware of the number of 
people who have been through the system 
because I am in contact with them almost daily. I 
supplied the committee with a copy of the writ that 
was served by the state of New York against 
Marsh & McLennan Companies, Inc, which 
brokers the master policy. The writ states that 
insurance companies were paying 
“Marsh more than a billion dollars in so-called ‘contingent 
commissions’ to steer them business and shield them from 
competition. … Whatever the agreements were named, 
they created an improper incentive for Marsh”, 

which has 
“corrupted by distorting … the price of insurance … from 
illegal activities.” 

The writ goes on to say that the state seeks 
damages with respect to Marsh’s 
“fraudulent, anti-competitive and otherwise unlawful 
conduct”.

We are talking about the master policy for the 
entire legal system—how it can be kept in place is 
beyond me. 

As far as I am concerned, the witness from 
Marsh told the committee porkies about people 
getting all sorts of moneys. I know of only one 

person for whom the master policy has paid out—
that person is sitting in this room. We have built up 
a network of victims, so we should know who has 
received a payout. I would love Marsh to produce 
a list of names and figures, because I do not know 
of anyone who has received a substantial payment 
from the system. We have to correct that and we 
need a platform in the courts so that every victim 
of the system can receive proper compensation. 

17:30
Mike Lloyd: I want to make an important point 

in that context. Mr Goddard, the witness from 
Royal & Sun Alliance Insurance, said that fewer 
than 1 per cent of all claims go to proof. However, 
in evidence to the committee, Douglas Mill, the 
chief executive of the Law Society of Scotland, 
said: 

“I have figures from Royal & Sun Alliance Insurance, our 
lead insurer, that show that fewer than 1 per cent of claims 
against solicitors go to court.”—[Official Report, Justice 2 
Committee, 2 May 2006; c 2273.] 

There is a big difference between going to proof 
and going to court, as I am sure the committee 
appreciates. Someone is not telling the truth, but I 
do not know whether it is the insurers or the Law 
Society. 

Mr Maxwell: I remember the discussions with 
both witnesses. We can take the matter up with 
them.

Mike Lloyd: The committee should ask why 
Douglas Mill suggested that the 1 per cent figure 
relates to going to court, when he must know that 
it relates to going to proof. 

Mr Maxwell: I am sure that we can clarify the 
matter.

The Convener: Mr Lloyd, I assure you that we 
will thoroughly compare all the evidence that we 
receive. The committee is obliged to produce a 
report for the Parliament—it is ultimately for the 
Parliament, not the committee, to make the 
decision on the bill. 

Mike Lloyd: Absolutely. I want to put the 
committee on notice in relation to another aspect 
of evidence— 

The Convener: Can we stick to compensation 
for clients? 

Mike Lloyd: The matter is about the internal 
memo, which relates to payouts. In evidence, Mr 
Mill told the committee that he suggested a 
summit meeting with the insurers because that 
was in the best interests of Mr Mackenzie, but the 
last sentence of the internal memo clearly gives 
the real reason. Mr Mill wrote: 

“There is no doubt that Mr MacKenzie is intelligent and 
well organised individual who could, unlike some of the 
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other thorns in our flesh, come over very well at a JHAC 
investigation.”

The chief executive of the Law Society proposed a 
summit meeting to pervert the outcome of a 
parliamentary inquiry— 

The Convener: The matter has been before the 
committee— 

Mike Lloyd: Mr Mill said in evidence that he 
proposed the summit meeting to protect Mr 
Mackenzie’s best interests, which was a lie. The 
committee should investigate that. 

The Convener: The committee will consider all 
the evidence, I assure you of that. 

Duncan Shields: On an unrelated point, David 
Emslie, who was invited to give evidence to the 
committee but did not come because of the 
format, which he has taken to the Standards 
Committee— 

The Convener: That is not the question— 

Duncan Shields: He asked the Law Society to 
produce all the names of people who have 
received payouts from the master policy. So far 
the Law Society has generated no figures or 
names— 

The Convener: Thank you for your information. 
We move on to the complaints levy. 

Colin Fox: The witnesses’ comments reflect 
their profound sense of injustice about the current 
system. Do you think that good lawyers have 
nothing to fear from the bill? Some lawyers will 
say, “I’ve done nothing wrong”. 

Duncan Shields: Could you give me their 
names? 

Colin Fox: I get to ask the questions. 
[Interruption.] I am asking a serious question. The 
new legal complaints commission, which I am sure 
we all want to succeed, would be funded by a 
general levy payable by all lawyers and a 
complaints levy of about £300, which would be 
payable by a lawyer every time a complaint was 
made against them, irrespective of the outcome of 
the complaint. I want you to focus on, first, 
whether that is fair and, second, more generally, 
how the commission should be funded. Mr Clark 
can answer first, and we will work our way round 
to Mr Shields. 

James Clark: We are talking about the polluter-
pays principle. If a solicitor has a complaint made 
against them and it turns out that the client just did 
not like the legal opinion—it was not what they 
wanted, although it was a properly founded piece 
of advice—and the chap has been sent away 
because there is no problem, why should the 
solicitor pay any more than his general levy? That 
would be only fair. Equally, if the complaint is more 

minor, why should there not be a lesser levy or a 
sliding scale—or some element of a sliding scale? 
I believe that it was Mr Evans of the Scottish 
Consumer Council who first came up with that 
idea, which I quite like. 

Colin Fox: So, you think that it is not totally fair 
that a solicitor might have to pay the levy if they 
are not found guilty. 

James Clark: Yes. That also addresses the 
point about the commission having to accept 
complaints in order to generate money to cover its 
costs. It is not just a hurdle issue; it is a properly 
based point about whether a complaint is founded. 

Colin Fox: Maybe it is the same question, 
really. What would you think of the commission 
being funded on the basis of the number of 
complaints that were allowed to be pursued? 
There would be an incentive for the commission in 
that. You could look at that and say that it was 
pretty corrupt. That would open the commission up 
to charges that, every time that it allowed a 
complaint to be taken up, it got money for that. 
Why would it be in the commission’s interests to 
be—

James Clark: That works both ways. If the 
commission were snowed under with complaints it 
might just start to throw them away because it 
could not handle the work. There is a worry on that 
side as well. 

Colin Fox: I am grateful for that answer. I ask 
the same question of Joan Pentland-Clark. 

Joan Pentland-Clark: I am sorry, but I have 
forgotten your first question. 

Colin Fox: I am asking whether it seems fair for 
solicitors to be charged for something that— 

Joan Pentland-Clark: Oh, the £300? 
Colin Fox: Yes. 

Joan Pentland-Clark: I should think that not 
many lawyers would reach a poverty-stricken state 
through having to pay £300; it is their clients who, 
by the time that they get to complaining find £300 
or even £30 difficult to find—to put a motion in 
court costs around £27.50. I do not think that there 
will be many lawyers in that state, unless they are 
very bad lawyers, in which case they should not 
be practising. 

Colin Fox: A lawyer could be subject to 10 
complaints, none of which is upheld, and be fined 
£3,000.

Joan Pentland-Clark: Most lawyers could find 
£3,000. They will have got it from the client 
beforehand, anyhow. I would not worry about the 
levy of £300 per complaint. 

Mike Lloyd: It is clear that honest lawyers 
should not have to pay anything. 
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Duncan Shields: Maybe the Executive should 
take some of the huge amount of money that is 
spent on legal aid to fund the complaints process. 
The courts are publicly funded, to some extent. 
Maybe it should be that when a lawyer is found 
guilty they have to provide the moneys. 

Colin Fox: Do you think that the Scottish legal 
complaints commission should be publicly funded? 

Duncan Shields: How does the Scottish 
Solicitors Discipline Tribunal system work? It must 
be funded in some way; there is no reason why 
the commission could not be similarly funded. 

Colin Fox: That is a fair point. We will consider 
that.

Maureen Macmillan: Earlier, we touched on the 
master policy and the guarantee fund, but not all 
the witnesses got a chance to comment on them. 
Do you think that the master policy and the 
guarantee fund provide effective protection for 
clients at the moment? The bill proposes giving 
the commission oversight of the policy and the 
fund. What do you think of that? 

James Clark: My written submission pretty 
much focuses on that issue. It is inimical to the 
proper functioning of the system and access to 
justice that the regulatory function, the union 
position and the role as purchaser, or arranger, of 
the master policy should be concentrated in the 
hands of one group of people, with the 
membership at the bottom end of it then expected 
to be willing to take up work and sue against the 
policy.

Maureen Macmillan: Is your main problem that 
other solicitors will not take cases against their 
fellows?

James Clark: Yes. That issue is dealt with on 
pages 20 to 21 of the Scottish legal services 
ombudsman’s report for 2004-05, under 
“Obtaining legal representation”. That is the point 
that was referred to earlier. The former 
ombudsman recommended then that Scottish 
ministers look into the matter, but there seems to 
have been no progress. 

Maureen Macmillan: Indeed. 

James Clark: The other bit, which I think I 
included in my written submission, was the letter 
to Mr Mackenzie from the Office of Fair Trading in 
which it says specifically that a further potential 
restriction that has been 
“raised repeatedly by users of legal services in Scotland” 

is the alleged mutual interest. The letter goes on to 
call that an access-to-justice issue, not a 
competition issue. The master policy is a huge 
problem. I notice also that it is not a requirement 
under the Solicitors (Scotland) Act 1980; it is just 
something that the Law Society came up with. It 

was a requirement of that act that all solicitors 
should carry a minimum level of insurance for the 
year, but it was not a requirement that it should all 
be arranged as one policy. 

Maureen Macmillan: Yes, that is right. It used 
to be that individual solicitors or individual firms 
found their own insurance. Do you think that the 
commission’s power of oversight will help to 
resolve those problems? What do you think the 
power of oversight should consist of? 

James Clark: I think that the regulatory 
function—the licensing function—should be moved 
over to the commission and separated entirely 
from the representative, or union, function. I find it 
hard to agree that the regulator—the licensing 
body—should have anything to do with providing 
the insurance. That should be an entirely separate 
issue. All that the commission should be there to 
do is check, in the same way as someone’s 
insurance certificate is checked when they go to 
get their car tax. 

I have a bit of an issue with the drafting of 
section 29(2), which is to do with the power of 
oversight. It is not clear to me whether the 
oversight in section 29(2) refers to the guarantee 
fund, as referred to in section 29(1)(a); to the 
indemnity arrangements, as referred to in section 
29(1)(b) and the self-represented people in terms 
of section 29(1)(c); or just to section 29(1)(c). The 
reference is not specific enough. 

Maureen Macmillan: That is something that we 
can have clarified. 

Joan Pentland-Clark: I agree completely. We 
have known for several years—I have known from 
personal experience—that the root cause of my 
problems and several others that we have come 
across since must be the insurance policy: it is the 
only explanation for what has happened. Also, as 
James Clark says, the bill gives far too much 
power into the hands of the Law Society. No 
lawyer will dare gainsay what the Law Society tells 
them to do, and that must be taken into 
consideration. The Law Society has no arm’s-
length attitude on anything; it has enormous and 
very dangerous powers, which must be curtailed. 
The only way of curtailing them is financial, by 
ensuring that each individual lawyer has to look 
after his own law firm and himself—not the Law 
Society. The solicitors might get a row or not be 
given their licences, but they would no longer be 
disempowered to do what is demanded by justice 
or by their own wish to play a decent role in 
society. 

Maureen Macmillan: Our previous panel 
suggested that each client should be insured 
separately for each transaction, so that the 
insurance policy would be for the client rather than 
for the solicitor. 
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Joan Pentland-Clark: Do you mean that the 
solicitor would take out an insurance policy for 
each client? 

Maureen Macmillan: Yes, but the client would 
be the person who was insured rather than the 
solicitor. 

Joan Pentland-Clark: That might work. I would 
be in favour of anything that would break up what 
happens at the moment and take the total power 
away from the few hands that run the system. 

Maureen Macmillan: Mr Lloyd, do you have 
anything to add to what you said before? 

Mike Lloyd: At the moment, the guarantee fund 
is self-regulating, so it is a law unto itself. I am 
going to send the committee details of a case in 
which a solicitor was found guilty at the Scottish 
Solicitors Discipline Tribunal of dishonestly 
obtaining £3,000 from his client. Being the victim 
of a solicitor’s dishonesty, the client approached 
the guarantee fund, but it refused to pay him. 
There is no statutory obligation on the guarantee 
fund to pay out as a result of a solicitor’s 
dishonesty, even though people have given you 
evidence to the contrary. I will send you details of 
that case.  

As regards the master policy, I think that the 
internal memorandum says it all. In it, the Law 
Society proposes to discuss claims and 
complaints aspects with the brokers for the 
insurers. That alone should strip the Law Society 
of its right to self-regulate. If it lost that power, 
there would be no possibility of collusion between 
the Law Society and the insurers.  

17:45
Maureen Macmillan: Do you want the master 

policy to be disbanded completely, or would you 
be content for the commission to oversee it? 

Mike Lloyd: I am sorry, but I cannot give you an 
expert view on that.  

Duncan Shields: I have already given the 
committee the writ that was served on Marsh. It 
says clearly that the contingency payments are 
wholly illegal, fraudulent and corrupt and that 
Marsh and Royal & Sun Alliance should be 
removed immediately as master policy brokers, 
that there should be an opening of competition 
and that there should not be only one master 
policy for the whole legal profession, as that leads 
to protectionism and means that everyone in the 
system can work to stop people like ourselves—
the victims—from gaining any recompense.  

The Convener: Jeremy Purvis will now ask 
about rights of audience for non-lawyers. 

Jeremy Purvis: Do you agree that sections 25 
to 29 of the Law Reform (Miscellaneous 

Provisions) (Scotland) Act 1990 should be 
implemented? To whom should the ability to make 
representations in court be extended? If you agree 
that that ability should be extended, do you agree 
that the scope of the complaints commission 
should be extended to cover them as well? 

Duncan Shields: I was one of a few individuals 
who triggered a complaint of anti-competitiveness 
against the Law Society of Scotland. On 5 May, 
The Scotsman said that the Office of Fair Trading 
had
“called on politicians to pass legislation forcing through 
changes, and warned it may use its own anti-competition 
powers should they fail to do so.” 

On this same subject, The Herald said: 
“People trapped by this loophole can sue their solicitor, of 

course—in theory. But how easy is it to find a lawyer to sue 
another lawyer in Scotland? This is a question Costelloe 
Baker put to ministers 12 months ago and she never got an 
answer. The Office of Fair Trading has also raised the 
issue with the Scottish Executive.” 

There is a complete monopoly of Scottish legal 
services. The appalling situation, in which people 
cannot get representation, means that there is 
massive land and property fraud going on just 
now. That needs to be exposed.  

Mike Lloyd: Break the cartel and you will solve 
a lot of problems for legal consumers. On the 
other hand, there should not just be a free-for-all. 
It should not be possible for any ned to become a 
lawyer—there should still be statutory regulations 
in relation to complaints by clients and so on.  

Joan Pentland-Clark: I do not know how many 
people like ourselves have won cases in court, but 
the fact that that is happening has opened up a 
chink in the system. Advocates do not know what 
to do because they are not used to somebody 
coming into court and speaking the absolute truth 
about situations. When the absolute truth is 
backed up by absolute proof, it makes an awful 
difference. The more that can be done to expand 
that chink, the better.  

James Clark: I go along with what Mike Lloyd 
said. It should not be just anyone who is able to 
become a lawyer. I have with me the rulebook of 
the Court of Session, which is 1,300 finely typed 
pages. It is not easy to be a party litigant; it is 
terrifying. The first time that my mother went to 
court, she was told that motion after motion was 
incompetent, because of something to do with one 
of the rules somewhere in this book. Eventually, 
you work out the rules and start to make progress. 
In that sense, it is necessary to have someone 
who has done their three months’ training in a 
sheriff court, if there are ways of opening that up 
so that people can get their heads round it.  

With regard to the McKenzie friends issue, that 
should be opened up slightly. I know of three or 

326

558



2525  23 MAY 2006  2526 

four party litigants who cannot get a solicitor. They 
have been through two or three sets, each one 
dragging out the process longer and costing 
money. Money is not the issue in two of the 
instances, however, as they had sufficient funds, 
but they cannot get a solicitor to act for them. It 
would be useful to break the monopoly in a 
situation in which someone is going against the 
indemnity insurance policy with regard to a big 
negligence claim. There has to be some equality. 
It is extremely daunting to be a party litigant with 
no assistance.  

The Convener: I thank our witnesses for giving 
their personal views on the bill. We look forward to 
receiving the pieces of short and sharp 
documentation that you have promised to send to 
support comments that you have made.  

17:51
Meeting continued in private until 18:22. 
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16th Meeting 2006 (Session 2) 30 May 2006, Written Evidence

Submission from the Scottish Executive 

I will respond to these questions in the order in which you list them.  
(see Justice 2 letter below) 

COMPLAINTS

1. The complaints system in the Bill will apply to people who acquire rights of audience or 
rights to conduct litigation under sections 25-29 of the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1990. On the other groups you mention, yes we have considered this. The 
problem with wills writers, claims handlers etc is that they are not recognised professions and 
do not have professional bodies. We consider that it would be a mistake to suggest they are 
on a par with lawyers. Members of the public need to be aware that there are risks in using 
people who are not members of a regulated profession, even though there may be reasons 
why it seems tempting to do so. While the Law Society will comply with a statutory duty to 
collect the annual general levy from its members along with the practising certificate fee, the 
Commission would be placed in a very difficult position if it was expected to trace every wills 
writer and claims handler who had or might operate in Scotland and attempt to collect levies 
from them. Its administration could end up spending a disproportionate amount of time and 
money attempting to identify individuals and pursue them through the courts. Immigration 
advisers who are not legally qualified are already regulated direct by the Immigration Services 
Commissioner under the Immigration and Asylum Act 1999. 

2. The Law Society has also suggested this to us and we consulted on this possibility as part 
of the "Reforming Complaints Handling: Building Consumer Confidence" consultation 
exercise. There are some difficulties with it. In order to be classified as professional 
misconduct, the behaviour has to be "serious and reprehensible"  in terms of the relevant 
case law (Sharp v Council of the Law Society). It is not easy to see how behaviour which is 
classified as "serious and reprehensible" can also be "low level" or minor. There is also an 
argument that allegations of "serious and reprehensible" conduct should be prosecuted 
formally before a tribunal. Finally, if the Law Society had the option of either dealing with 
cases itself or prosecuting before the SSDT, there might be a concern that the greater cost of 
prosecuting could influence its decisions, or that there might be inconsistency of decision-
making. The majority of those who responded to the consultation question on this point were 
opposed to giving the Society these powers. We will continue to listen to evidence and 
arguments from the Society, but so far we have not been convinced that giving them powers 
of disposal in misconduct cases is the right approach. 

3. The Bill (section 4) requires the Commission to "consult, co-operate and liaise" with the 
relevant professional body before categorising the complaint in cases where it thinks the 
complaint may be hybrid. However, the requirement is to consult the professional organisation 
"before making a determination under subsection (1)". It is for the Commission to determine 
how the complaint should be categorised, and if there is disagreement then the Commission 
will decide and proceed accordingly. Once a complaint is classified as hybrid then the 
Commission will refer the conduct element to the professional body under section 5 and will 
investigate the services element itself. The Commission and the professional body will each 
be able to exercise their own powers in relation to the complaint. Of course they will be able 
to contact each other to exchange information where they feel this is necessary.  

We have taken the view that it would be desirable for the Commission and the professional 
bodies to work together wherever possible, but we have listened to the Stage 1 evidence 
suggesting that parallel investigations would be confusing for the complainer. An alternative 
model might be that the Commission should complete its own investigation of a hybrid 
complaint, award any redress it thought appropriate and only then refer on to the professional 
body to consider whether it wanted to take any disciplinary action. That might be simpler for 
complainers to understand, and we will consider it. 
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4.  Our understanding of  "any person having an interest" (section 2) is that it does include 
legal as well as natural persons and would therefore allow SLAB to make complaints to the 
Commission. 

5. The Bill needs some adjustment to make it complete on third party complaints. It is clear 
under section 2(3) that a third party who has been directly affected can make a services 
complaint, but the power to award compensation under section 8(2)(d) only extends to "the 
client". We intend to bring forward amendments which would ensure that third parties who are 
directly affected and complain can also receive compensation. There are some other 
examples in the Bill of references to "client" which should be wider, and we are working on 
this for Stage 2. 

6. Section 13 of the Bill sets out the powers the Commission will have to require practitioners 
to supply documents. Schedule 2 sets out related enforcement powers. The Executive is 
considering bringing forward an amendment at Stage 2 which would impose a duty of 
confidentiality on members and staff of the Commission in relation to such documents and 
other information gathered in the course of investigations. A similar duty may also be imposed 
on the professional bodies in relation to corresponding information acquired by them, 
including documents and information passed on by the Commission. These provisions would 
mean that for instance details of individual cases published in the Commission's annual report 
would need to be anonymised. In making a complaint to the Commission, complainers will 
give up their right to confidentiality as regards their relationship with their lawyer, as is 
currently the case in relation to complaints made to the professional bodies or the Scottish 
Legal Services Ombudsman. This will also apply in relation to third party complaints.This area 
is complex, and we will need to do some careful checking to make sure we have covered 
everything prior to Stage 2. 

THE COMMISSION

7. This power is a standard one for new public bodies. Because the directions would have to 
be "of a general character" , we think it is clear that Ministers could not interfere in the 
Commission's decisions on individual complaints. That would require power to give directions 
of a specific not a general character. We are considering in the light of the Lord Lester opinion 
whether Ministers do really need this power in relation to this particular body, given the 
powers they will also have to make directions about location and staff numbers and 
conditions.

8. No, we do not believe that the Bill as drafted does bring the Commission within the 
jurisdiction of the SPSO. The Bill does not amend the Scottish Public Services Ombudsman 
Act 2002 to add a reference to the Scottish Legal Complaints Commission. Although the 
Commission will be established by legislation and appointments to it will be public 
appointments, it will by and large not be spending public money (because the legal profession 
will provide funding other than start-up costs) and is put in place to regulate professionals 
most of whom work in private practice. The Financial Services Ombudsman Scheme is 
subject to a non-statutory part-time independent assessor who considers any complaints 
against it and can award redress, and we have been considering something comparable for 
the SLCC. 

9. Lawyers working for public bodies will generally fall within the SPSO's jurisdiction, although 
as she indicated complaints involving them may well be about a more general failure of the 
public body of which they are part rather than being directed only against lawyers or an 
individual lawyer. Lawyers employed by public bodies will also fall within the remit of the new 
Commission, and will pay the annual general levy if they have practising certificates. This 
corresponds to the current situation where public sector lawyers are subject to the SPSO and 
also fall within the complaints handling arrangements of the professional bodies. We are not 
aware of this having caused any difficulties in practice. Services complaints against public 
sector lawyers are rare. 

SSDT

10. The power for the SSDT to be able to award compensation is one which the Law 
Society supports in principle, and we would expect those appointed to prosecute cases before 
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the Tribunal to be able to say whether they believe compensation should be considered in a 
particular case, and to suggest an appropriate range if so. The compensation is to be 
awarded for "loss, inconvenience or distress" and is not to exceed £5,000. The SSDT will be 
able to consider analogous awards made by courts (50% of its members will still be lawyers) 
and other complaints schemes, and will be able to draw on its own previous decisions as 
these accumulate. 

11. The SSDT is currently required to sit with at least 4 members, of whom at least 1 must be 
a non-lawyer. Usually the SSDT sits with 2 lawyers and 2 non-lawyers at present, though the 
Bill will make equal non-lawyer representation a requirement. If there are 4 members at a 
sitting and there was a 2-2 split then the chair would have to use a casting vote to break the 
deadlock now, though we do not know whether this has ever arisen in practice. The 
procedure rules do provide for it however. We do not think the Bill makes any difference in 
this respect. 

MASTER POLICY

12. "Effectiveness" is a wide term which includes matters such as extent of cover, cost of 
cover (as this is likely to be ultimately passed on to clients) and administration of the policy in 
practice. "Monitoring" could take a number of forms, from drawing together complaints about 
the Master Policy which the Commission might receive (for instance in the context of a 
services complaint), to carrying out more systematic surveys (a sample of complainers to the 
Commission might be given a questionnaire about their experiences of the Master Policy) to 
seeking regular information from the Law Society. It would be for the Commission to 
determine as part of its work plan what things it wished to do to perform this function in any 
given year, and the work plan would form part of the Commission's annual consultation with 
the profession. Information which might be sought from the Law Society could include any 
experiences of involvement as an intermediary in trying to seek a conclusion in difficult cases, 
details of any representations made to it by members of the public about the policy, details of 
any representations made to the brokers or insurers by the Society about terms of cover etc. 
There is a specific power to seek information from the professional body, which must give 
reasons for any failure to provide the information. We do not consider that there would be 
anything to prevent the Commission from seeking information from other organisations such 
as the insurers as well, but there would obviously be no obligation to comply with such a 
request or to give reasons (though the insurers would obviously need to consider whether 
there were real issues of commercial confidentiality and whether it might be in their own best 
interests to provide information). All that is envisaged here is a power for the Commission to 
carry out research in a non-coercive way and make recommendations. If exercise of this 
power does not lead the Commission to be concerned about the way the Policy works then 
there should be no need to go any further in future. There is no power in the Bill for the 
Commission to enforce its recommendations. 

COMPENSATION

13. We do not read the Bill in the way that R & SA suggest. There is no separate category of 
"negligence complaint" under the Bill; there is only a complaint of inadequate professional 
services, which is defined in section 34 as being capable of "including" any element of 
negligence. This definition ensures that complainers do not end up being legally barred from 
taking services complaints to the Commission on the basis that they could be pursued as 
negligence claims, which would exclude a lot of complainers and prevent a services complaint 
from being used as an alternative to a court action. The compensation awardable under 
section 8(2)(d) is in respect of any services complaint upheld under section 8(1), therefore 
there would be a maximum of £20,000 for any services complaint, including any negligence 
element wrapped up in that complaint. 
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Letter from Justice 2 Committee 

As discussed earlier there are a number of primarily factual questions arising from the 
evidence that the Committee has received on this bill. It would be helpful if we could receive a 
response on these questions in writing prior to the meeting on Tuesday, thus allowing the 
questions to focus on more political or 'bigger picture' issues.  

Complaints:   
 I understand that it is proposed that the complaints system under the Bill will extend 

to those people who are granted rights of audience under the Bill. However, groups 
such as SCOLAG have pointed out that the complaints system will not apply to 
people such as will writers, immigration advisers and claims handlers. Has 
consideration been given to including these groups within the definition of 
practitioner?  

 SCOLAG suggested that there should be an ability to disaggregate complaints and 
that the Law Society might be able to deal with low level misconduct cases itself. Do 
you wish to respond to this suggestion?  

 The Commission and professional organisations will liaise in relation to 'hybrid' 
complaints which have both service and conduct elements. What process is 
envisaged, and what will happen in the event of a disagreement between them?  

 SLAB expressed concerns that the Bill might not enable it to take on the role of 
complainant.  Do you wish to comment on this evidence?  

 The outgoing SLSO expressed concerns regarding third-party complaints and the 
procedures to apply to them under the Bill. Can you outline these procedures?  

 What powers will the Commission have to require solicitors to supply files? How will 
concerns about confidentiality be dealt with? Will complainers have to explicitly give 
up the right to confidentiality when they lodge a complaint? If so, how will this operate 
when it is a third party complaint?  

The Commission:  
 Ministers will have the power to issue directions 'of a general' nature to the 

Commission. What type of directions would this cover? Is this power (as the 
subordinate legislation committee have suggested) too wide?  

 Does the Commission fall under the jurisdiction of the Scottish Public Services 
Ombudsman?  

 The ombudsman suggested there was a need to clarify the position in relation to 
lawyers who worked on behalf of public bodies, to clarify whose jurisdiction such 
complaints would fall into. Do you have a view on this?  

SSDT:
 What guidance and support will be given to the tribunal to fulfil its new role of 

awarding compensation under s 38?  
 The SSDT were uneasy about the use of the chairman's casting vote. Do you wish to 

respond to this evidence?  
Master Policy:  

 The Bill proposes that the Commission have the power to monitor the effectiveness of 
the master policy and guarantee fund. How will effectiveness be determined? What 
form will this monitoring take? What information is it envisaged that the Commission 
may seek from professional organisations? Will it be able to seek information from the 
relevant insurance organisations given that they are not within the remit of the Bill?  

Compensation:  
 R & SA in their written submission read the Bill as allowing for £20, 000 

compensation for negligence only and unlimited compensation for IPS. Can you 
clarify what the levels of compensation are intended to be?  
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Scottish Parliament 

Justice 2 Committee 

Tuesday 30 May 2006 

[THE CONVENER opened the meeting at 14:09]

Legal Profession and Legal Aid 
(Scotland) Bill: Stage 1 

The Convener (Mr David Davidson): Good 
afternoon and welcome to the 16th meeting in 
2006 of the Justice 2 Committee. I ask anybody 
who has a mobile telephone, pager or BlackBerry 
with them to ensure that it is switched off before 
we start. I welcome Margaret Ross, the committee 
adviser on the Legal Profession and Legal Aid 
(Scotland) Bill, and Sarah Harvie-Clark, from the 
Scottish Parliament information centre, who has 
been supporting us with our research. 

For the avoidance of doubt—although this is not 
required—I declare that my son is a lawyer 
registered in England. He does not practise in 
Scotland and has no qualifications to do so, but he 
is a member of the English bar. There was 
confusion about the word “advocate”; he was an 
advocate in the West Indies—that is what they are 
called out there. 

Maureen Macmillan (Highlands and Islands) 
(Lab): I refer people to the declaration of interests 
that I made when we began considering the bill. 

The Convener: This is our final evidence 
session at stage 1 of the bill. The committee has 
received apologies from Jackie Baillie. I welcome 
John Swinney, who is exercising his right as a 
member of the Scottish Parliament to attend public 
committee meetings. I also welcome Hugh Henry, 
the Deputy Minister for Justice, and Louise Miller, 
Mike West and Chris Graham, from the access to 
justice division of the Scottish Executive. 

You will be aware that we have taken a fair bit of 
evidence to date, and we would like to tease out a 
number of issues. We have heard contrasting 
evidence from the former Scottish legal services 
ombudsman and the current Scottish public 
services ombudsman. The outgoing Scottish legal 
services ombudsman suggested that the 
fundamental weakness in the bill is that, unlike in 
the proposed model for England and Wales, the 
Scottish legal complaints commission will be 
restricted largely to handling complaints rather 
than addressing the broader functions of 
regulation, which involves setting standards of 
professional practice. However, Professor Brown 
said that complaints handlers are not always the 
best regulators. What do you think of those 
different views? 

The Deputy Minister for Justice (Hugh 
Henry): The latter point that complaints handlers 
are not always the best regulators probably 
explains why we have a bill before us. Following 
the work of the previous Justice 1 Committee, we 
believe that it is probably best that complaints are 
handled independently of the profession. From 
what I have heard, there is widespread 
acceptance of that. 

The first point raises a slightly different issue, 
which relates to conduct. As you know, we have 
decided to leave the handling of conduct 
complaints with the profession. We have 
introduced new powers, so that lower-level 
conduct issues—to categorise them crudely—are 
dealt with by the profession, but the more serious 
conduct complaints are dealt with by the Scottish 
Solicitors Discipline Tribunal. We think that it is 
right to differentiate between complaints, because 
the vast majority of inquiries or complaints—about 
80-odd per cent—are service driven rather than 
conduct driven.  

Serious allegations of misconduct have 
implications for someone’s ability to continue in 
the profession. We would change significantly the 
role of the independent complaints commission if 
we were to add consideration of conduct 
complaints to its remit. We would then have a 
complaints commission that was no longer just 
dealing with a complaint, but was making 
decisions that could impact on someone’s ability to 
practise, which is a different matter. We have 
ensured that the commission will have a degree of 
oversight of how conduct complaints are handled. 
We think that it is right to distinguish between 
types of complaint and for the commission to do 
the vast majority of the work relating to complaints. 

The Convener: On the structure of the new 
complaint-handling system, we have received 
quite a bit of evidence from individuals and from 
the Scottish Consumer Council that to restore 
consumer confidence the new commission should 
handle all complaints. The Scottish Executive did 
not consult on that. Given the evidence that we 
have received, will you now consider seriously 
amending the bill to provide for that later in the 
process? 

Hugh Henry: We are not minded to do that. Our 
preference is for complaints to be handled at a 
local level and, wherever possible, to be resolved 
between the two parties, because that is in the 
best interests of the client and the lawyer or the 
legal firm. 

We see no reason to burden the commission 
with all complaints in the first instance, but if a 
complaint cannot be resolved between the two 
parties, we want to make it as easy and 
straightforward as possible for a complaint to be 
processed then expedited. We think that we have 
struck the right balance. 
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14:15
The Convener: We heard evidence from 

several witnesses, including Professor Paterson, 
the Scottish Consumer Council, the Scottish 
Solicitors Discipline Tribunal, the former Scottish 
legal services ombudsman and the Faculty of 
Advocates, to the effect that the distinction 
between service and conduct complaints is difficult 
to make and that a system based on a distinction 
between the two might confuse the consumer. 
Does the minister recognise the seriousness of 
those comments and the public perception that the 
commission’s remit is confusing? That concern 
came up a lot during evidence-taking sessions. 

Hugh Henry: It is a fair comment, but I hope 
that people will be able to distinguish between a 
complaint that is made because someone is not 
happy with the way in which business has been 
handled and a complaint about how a solicitor has 
behaved.  

I acknowledge that there might be 
circumstances in which someone is not sure 
whether their complaint is about service or 
conduct. We might need to reflect on whether to 
allow the commission to handle its part of the 
business and then refer any conduct element that 
it identifies to either the Law Society of Scotland or 
the SSDT. We are aware of that argument and we 
will consider it. 

The Convener: Some of the individuals who 
gave written and oral evidence said that all 
complaints are about conduct and professional 
standards. There seem to be two sides to the 
continuum and that creates confusion. You said 
that you are minded to consider the argument, but 
will you be more explicit? 

Hugh Henry: I said that we would think about 
those comments. We are aware of the argument 
that it is not always easy for a complainer to 
distinguish between service and conduct 
complaints. We do not want to create unnecessary 
delay and complications; we want a service 
complaint to be dealt with expeditiously. Once a 
service complaint is dealt with, it might be that any 
conduct element could be referred on to a 
professional body. It would be wrong of me to say 
that we will make specific amendments later, but it 
is right for us to reflect on some of the arguments 
that have been made.  

The Convener: Perhaps you will inform the 
committee through the clerks of any thoughts that 
you have before we get round to writing our stage 
1 report. 

Mr John Swinney (North Tayside) (SNP): One 
of the witnesses from whom we heard last week 
made what I thought was a compelling point about 
the fact that most conduct complaints start off as 
service complaints and then gravitate from service 

to conduct. Therefore, it is difficult to establish a 
thick line between service and conduct matters.  

The Government proposes that under section 
16(2) the Scottish legal complaints commission 
should have a variety of different powers of 
intervention in the handling of a conduct complaint 
if it is dissatisfied with how the professional 
organisation is processing that complaint.  

In the light of that suggestion in the bill, would it 
not be preferable for the commission to have 
oversight of both conduct and service, for the sake 
of completeness, simplicity and ease of access for 
members of the public? In effect, section 16(2) 
provides the commission with the power to make 
some observation on conduct complaints, but not 
to determine. 

Hugh Henry: I am not sure that it is as simple 
as that. The distinction between service and 
conduct is not a new one. The Law Society has 
been dealing with that since 1988. However, I 
recognise that there can be grey areas. Ultimately, 
it will be for the commission to decide on the 
classification of a complaint.  

On the latter point, it would be a huge step to 
say that henceforth all conduct issues should be 
handled by the commission. Conduct complaints, 
if they are upheld, can ultimately lead to people 
being disciplined, whereas the commission’s 
perspective is to provide redress. What John 
Swinney suggests would fundamentally change 
the nature of the commission and would take it 
away from its role of redressing complaints, 
resolving issues and giving some satisfaction to 
aggrieved individuals towards being a body with 
the power to discipline. That would bring in a new 
set of disciplines—if I can use that word; it is 
almost a pun—and could introduce new rights of 
redress for those who are disciplined, as well as 
new rights of challenge. It would take the 
commission into completely different territory.

More than 80 per cent of the work is associated 
with what we might regard as service complaints, 
so it is right that we take the step now of ensuring 
that they are dealt with independently and 
objectively. 

Mr Swinney: There is one point that I do not 
understand. There is a clear logic to what you are 
saying about the distinction between conduct and 
service, but I cannot understand why the powers 
at section 16(2) exist. I am all for those powers 
being there—in fact, I would like them to go much 
further—but if I follow the logic of your argument, it 
is that the commission becoming involved in 
conduct business would take it into a different 
sphere. However, given the powers in section 
16(2), it is already in that sphere. I encourage you 
to reflect on whether, for the sake of 
completeness, there is a way of reinforcing those 
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powers by allocating the whole of conduct to the 
commission and putting it in the driving seat in 
resolving complaints from start to finish, whether 
they relate to service or conduct matters. 

Hugh Henry: I do not think that there is. Section 
16(2) does not empower the commission to handle 
a conduct complaint. 

Mr Swinney: I appreciate that, and I did not say 
that. I was saying that the powers could take the 
commission into that sphere. The issue needs to 
be tested.

Hugh Henry: If we do not accept the premise on 
which you base your arguments, we could say that 
it would be logical to take the commission out of 
that sphere altogether and for it to have nothing to 
do with conduct. We believe that it is right to allow 
the commission to make comment, to have 
oversight of how conduct complaints are 
conducted and to ensure that organisations deal 
with conduct complaints properly. How conduct 
complaints are dealt with is a separate matter from 
dealing with the complaints themselves.  

I would strongly resist any suggestion that the 
commission should take up individual conduct 
complaints. Equally, although I can see the force 
of an argument for removing the commission from 
the area of conduct altogether, I believe that it is 
beneficial to have another organisation scrutinise 
the process of handling conduct complaints. 
Although I accept the reasons for leaving the 
handling of conduct complaints with the Law 
Society, given the arguments that are developing 
about accountability, it is useful to have that 
overview of the process.  

Colin Fox (Lothians) (SSP): I want to return to 
the more fundamental point that the convener 
began with. How important is the restoration of 
public confidence to the overall success of the 
new system? Is there a danger that, if we lose the 
public’s confidence in the new system, we will be 
back to square one, and there will be another bill 
in due course? 

Hugh Henry: I am not sure whether Colin Fox is 
referring to the conduct issues— 

Colin Fox: I am referring to the bill overall. I 
noticed that the consultation document that the 
Executive circulated listed four options, none of 
which referred to all complaints being handled by 
the commission itself. In that context, I am asking 
about the public’s concern about the bill striking 
out an option that they might have wanted to 
choose, whereby the handling of all complaints 
would be independent of the profession.  

Hugh Henry: I would argue that what we have 
in the bill is a significant and radical initiative. I 
suppose that, to some extent, we also need to 
keep a sense of perspective. Although there are a 

number of what can often be high-profile 
complaints about the way in which the legal 
profession or individuals in it have conducted 
themselves, it is important to remember that such 
cases are still a minority of the vast number of 
cases handled. It would be unfair to categorise the 
legal profession as a complete basket-case in 
which no one does any work properly. That is just 
not true. The vast majority of work is handled to a 
very high professional standard and to the 
satisfaction of clients.  

Where those high standards are not adhered to, 
the way in which complaints are handled has 
caused growing concern and has led people to 
ask why lawyers should investigate and adjudicate 
on other lawyers. In that sense, what we are doing 
is in tune with public expectation. 

I would not start from the perspective that 
people will lose confidence in the proposals. I 
would start from the perspective that people want 
to see improvements on the current situation, and 
I would argue that we are offering a significant 
improvement and a more open and transparent 
system. Indeed, the proposals have caught the 
attention of people elsewhere. I received an e-mail 
from someone I knew in school and had not seen 
for years, saying that they were living on a remote 
island off the coast of Ireland and had seen an 
interview that I did with Irish television about the 
bill. Ireland is currently considering how its legal 
profession should be regulated, and there is a 
view that we have gone much further than Ireland 
is currently thinking of going, so people elsewhere 
are looking with some interest at what we are 
doing.

Colin Fox: I am glad that the bill is helping you 
to reunite with your old friends, but do you accept 
that one driver behind the bill is the awareness 
that there is insufficient public confidence in the 
existing system, which is, at least in part, why the 
proposals that you rightly describe as new and 
radical are being introduced? My anxiety is that if 
the public is not satisfied with the balance that we 
strike, we will have to go back to the drawing 
board. Is that a fair comment about the drivers of 
the legislation? 

14:30
Hugh Henry: I do not think that it is particularly 

helpful to go back and discuss the reasons for 
introducing the bill. Rather than start with a 
negative view of this radical legislation, which I 
believe meets public and political expectations, I 
feel that many significant aspects of it will give the 
public confidence that anything that falls below the 
expected high standards will be dealt with 
thoroughly and properly. 

The Convener: The legal profession has clearly 
stated its wish to retain ownership of disciplinary 
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processes for conduct complaints. However, 
members of the public have said that if the 
profession really needs to know about these 
matters, to tidy up its processes and to keep up to 
date with any problems, the proposed commission 
can simply feed its decisions back to it. 

Hugh Henry: I am not sure that I fully 
understand your argument. If you are referring to 
concerns about how conduct complaints are 
handled, that is one matter, but if you are asking 
about how we help members of the public to 
process conduct complaints, I have to say that I do 
not want to get into that discussion. One grey area 
that we might have to examine is whether, in 
making a determination on a service complaint 
and deciding that a conduct issue remains to be 
dealt with, the commission should be able to refer 
the matter to the profession. I would not expect the 
commission to take a narrow view on that matter. 

The Convener: It might be the way I asked the 
question—I have a frog in my throat. The 
profession has said very clearly that it wishes to 
retain ownership of the conduct complaints 
process to understand at first hand what might be 
going wrong and to learn from that. However, 
members of the public have told us that the 
commission can feed such information to the 
profession. The profession is now looking for a 
clear statement of your reasons for giving this 
work to the commission. 

Hugh Henry: Do you mean our reasons for why 
the Law Society should not handle these 
complaints? 

The Convener: Yes. 

Hugh Henry: That is a fairly major point of 
argument and, indeed, takes us back to the 
genesis of and consultation on the bill. Put crudely 
and simplistically, the public have become 
concerned that a process in which the profession 
handles such complaints lacks objectivity and 
transparency. Our approach is probably in line 
with other recent developments such as the 
establishment of the police complaints 
commissioner, which has just been passed by 
Parliament; the growth in the number of 
commissioners; and the introduction of freedom of 
information provisions. People who are aggrieved 
about something now expect their grievances not 
to be handled by the people about whom they are 
complaining, and I hope that the bill’s provisions 
will be seen in that context. 

Colin Fox: Some witnesses have suggested 
that the boundaries not only between conduct and 
service complaints but between various conduct 
complaints are unclear and confusing and that a 
database of categories—including, for example, 
inadequate professional service, negligence and 
so on—would be helpful. Will you consider 

producing a code of conduct that sets out the 
various categories that particular complaints fall 
into?

Hugh Henry: Given that the commission will 
handle all complaints, I am not sure that we would 
need to categorise different complaints for it. It 
would be for the commission to determine whether 
a complaint is frivolous or vexatious and, if it is 
not, it should deal with the complaint as it sees fit.  

I will leap ahead to a question that the 
committee might wish to raise about the £20,000 
compensation limit. We will reflect on whether 
different categories of complaints might be 
necessary to provide safeguards and an 
assurance that there is no possibility of a fairly 
low-level complaint automatically leading to a 
settlement at the higher level. People need to 
know the boundaries. However, at the moment, I 
am not particularly of a mind to do that, as it does 
not happen with complaints to the Financial 
Ombudsman Service, which is able to determine 
whether a complaint is a low-level or higher-level 
complaint. 

I can understand why people call for 
categorisation but, as far as we are concerned, the 
commission will deal with all complaints and that is 
fine.

The Convener: Did I understand correctly? 
Might you be considering a tariff? If so, would 
there need to be a code of practice to go with it, or 
would that be left completely to the commission? 

Hugh Henry: We are not considering that. I said 
that, having listened to some of the comments that 
have been made and after having seen what 
comes out of the committee’s report, we will 
consider whether further safeguards need to be 
built into the system to ensure that complaints are 
dealt with appropriately, so that fairly low-level 
complaints are not dealt with in exactly the same 
way as more serious complaints. The point that I 
made is that I am not persuaded of that need. I 
have heard some of the arguments and I will wait 
to see what comes out of the committee’s report 
but, as far as we are concerned, it will be for the 
commission to decide how to handle all 
complaints. 

Colin Fox: I will move on to talk about the 
commission’s composition and structure. The bill 
contains a power for the Executive to change the 
commission’s size and composition. The 
Subordinate Legislation Committee is concerned 
that the Executive’s discretion to do that is 
unfettered, and is unconvinced by the Executive’s 
response that any change in the commission’s 
size and composition might be linked to the annual 
consultation and review of cost. Is it the 
Executive’s view that stakeholders would have the 
greatest confidence in a commission that was 
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composed of nine members? If so, should not the 
bill protect that composition rather than open up 
the potential to change it later? 

Hugh Henry: What we propose is robust. I want 
to avoid any suggestion that ministers could or 
should arbitrarily intervene to change numbers. 
However, suppose that a few years down the line 
Parliament and consumers were, for whatever 
reason, to express the strongly held view that the 
commission should be bigger or smaller. If we 
were to have no facility such as that which Colin 
Fox mentioned, how could we change the 
commission’s size without primary legislation, 
which is cumbersome? 

I can certainly assure you that ministers will not 
be able just to dip in if we are not happy with 
decisions, although we will need to reflect on that 
in legal terms. We want the commission to be 
independent and to be able to withstand proper 
public scrutiny, but I would hesitate to introduce 
rigidity that would make it difficult either for 
Parliament to alter the composition of the 
commission, should it see fit to do so in the future, 
or for ministers to do so for whatever reason. 

Colin Fox: Are the powers to change the 
commission to guard against what might happen 
in the future? 

Hugh Henry: To guard against what? 

Colin Fox: You said that it might be necessary 
to change the composition of the commission if 
there was pressure from stakeholders to do so. 

Hugh Henry: Yes. We have the powers to 
change the composition. Paragraph 2(7) of 
schedule 1 states: 

“The Scottish Ministers may, subject to sub-paragraph 
(8) … alter the number of members”. 

The only condition that ministers cannot alter—
nor do we want to—is that the number of non-
lawyer members must at all times be greater than 
the number of lawyer members. We have 
specifically built in a non-lawyer majority. 

Colin Fox: You do not envisage that provision 
being changed some time down the line—it is 
fairly rigid. 

Hugh Henry: Yes. I believe that further 
legislation would be needed to change that 
provision. 

Colin Fox: Some witnesses have suggested 
that there could be a conflict between the role that 
the commission will play in handling complaints 
and the role that it will play in regulating the 
profession. How do you see the commission being 
organised internally so that it carries out each role 
separately and is aware of its separate 
responsibilities?

Hugh Henry: Are you asking how the 
commission would be organised internally? 

Colin Fox: Yes. How will it be organised to 
ensure that there is no conflict between its 
complaint-handling role and its role in regulating 
the profession? 

Hugh Henry: I will have to take advice on that 
from officials. You have confused me by asking 
about the regulatory aspects. Unless I have 
missed something, I had not thought that the 
commission would regulate the legal profession. 

The Convener: I refer you to sections 26, 27, 29 
and 30. 

Hugh Henry: They relate to a separate issue. 
They do not introduce provisions for the 
commission to regulate the profession. Section 
26(1) provides for the commission to monitor how 
practice develops and to identify trends in how 
complaints are dealt with. Section 26(3) 
encourages the commission to produce reports 
and to develop protocols with professional 
organisations. Louise Miller can expand on that. 

Louise Miller (Scottish Executive Justice 
Department): That is absolutely correct. The new 
commission will not be a regulator of the legal 
profession. We have not carried out a Scottish 
equivalent of the Clementi review in England and 
Wales and we are not changing the wider 
regulatory arrangements. The commission will be 
empowered to enter into protocols to share 
information with the professional bodies, and to 
provide guidance about best practice to determine 
what actions would minimise complaints and result 
in fewer dissatisfied customers. 

The commission should be in a good position to 
do that, because it will be the gateway for all 
complaints and will adjudicate on all services 
complaints, so those functions flow quite naturally 
into one another. The commission will use the 
information that it acquires about what is going on 
out there with complaints to make 
recommendations to the profession about best 
practice, but that does not involve its being a 
regulator of the profession in the way that the Law 
Society of Scotland is the regulator of solicitors.  

14:45
Colin Fox: Maybe I was overegging the pudding 

in calling the commission a regulator, but what I 
am driving at is that the commission clearly has 
regulatory functions if it has to look, for example, 
at best-practice recommendations that may 
emerge from the complaint-handling side of things. 
How will that be fed in and how will the changes 
come about? How might it be necessary to change 
existing practices?  

Hugh Henry: You are right to acknowledge that 
use of the word “regulatory” was overegging the 
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pudding. What you described is not a regulatory 
function and the commission is not a regulatory 
body. We are talking about something more 
general. Yes, the commission can enter into 
protocols about how certain things happen, but it 
is not a case of empowering the commission to 
take action against the profession or against 
individual solicitors, other than when it deals with 
specific complaints that are before it.  

Louise Miller: The question referred initially to 
possible conflict, but I am not sure that we 
envisage there being conflict. When the 
commission issues guidance about best practice, 
it will examine the track record of complaints and it 
will issue guidance that says, in effect, that 
because it has picked up a trend in complaints—a 
fair number of upheld complaints have arisen from 
particular circumstances—it recommends that the 
profession take action to prevent the 
circumstances that are causing a problem from 
arising in the future. 

The Convener: Can you confirm, just for clarity, 
that there are no sanctions or powers that go with 
that and that it will be purely a recommendation? 

Louise Miller: It will be purely a 
recommendation.  

Hugh Henry: That is correct.  
Jeremy Purvis (Tweeddale, Ettrick and 

Lauderdale) (LD): I wonder whether the minister 
can help us on the internal side of the commission. 
We have received evidence from people who are 
unsure about how the commission will organise 
the day-to-day work of processing complaints. I 
know that there are mechanisms for the 
commission to establish as many committees as it 
wishes, and I know that the bill states that the 
majority of the commission’s members must be 
non-lawyers—which adds a degree of 
assurance—but I do not know whether you expect 
all nine commissioners routinely to meet to handle 
complaints or whether it would be delegated to 
smaller groups, or to the chief executive, to 
determine whether complaints are vexatious or 
frivolous. It would be helpful, at stage 1, to 
understand how you envisage the commission 
operating.

Mike West (Scottish Executive Justice 
Department): We do not envisage that 
commission members themselves will deal with 
routine complaints. We envisage their having 
oversight of the work of the complaints 
adjudicators and the senior adjudicators of the 
commission. The commissioners will deal with 
complaints that raise policy issues or that might 
set precedents, and they would deal with 
appeals—under the bill, a sub-committee of the 
commission would do that. Generally, however, 
the function of members would be in policy 
oversight and considering precedents.  

Jeremy Purvis: That is helpful. I have perhaps 
missed things that have been said in previous 
evidence, so if I had said that that is the first time 
we have been told that, you might have told me 
otherwise. I would have thought that adjudicators 
and senior adjudicators could therefore all be 
lawyers. Is that so? 

Hugh Henry: They could be lawyers, but they 
would not necessarily have to be.  

Jeremy Purvis: I asked the question because it 
is certainly the case that, although the commission 
and its committees—or committee, if it chooses to 
establish only the appeal committee—will have a 
majority of non-lawyer members, and although 
commission members will have only a strategic 
policy or oversight role, the actual handling of 
complaints could all be done by lawyers, which 
could give rise to concern. 

Mike West: The adjudicators and senior 
adjudicators would be appointed for their relevant 
experience. It could be a false scare to suggest 
that there would be a majority of lawyers among 
the adjudicators. Some of the staff of the office of 
the Scottish legal services ombudsman with the 
best-quality experience have come from the 
financial services industry. Recruitment of 
adjudicators would be based on their relevant 
skills and experience. I do not think that that would 
lead to any concerns about lawyers being 
predominant among them.  

Hugh Henry: There is a difference between 
lawyers who have been asked by the Law Society 
to carry out tasks on its behalf and then to 
adjudicate on its behalf—in effect reporting to the 
society of which they are members—and a person 
coming to work for an organisation and acting in a 
professionally independent way from the Law 
Society, notwithstanding the fact that they might 
themselves be lawyers.  

I am not convinced that it would be proper to 
suggest that, although we want professional and 
competent people to carry out independent 
examinations, lawyers should be barred or 
excluded, like lepers. It would be wrong to 
discriminate against people who have the proper 
qualifications, ability and attitude and who will 
work for an organisation that will be completely 
independent of the Law Society. I hope that 
sufficient personal and intellectual rigour will 
ensure that such people do the job properly.  

Louise Miller: It will be up to the commission to 
decide on the extent to which it wants to appoint 
people who have legal backgrounds. People will 
be able to compete openly with other applicants 
for jobs on the commission. Any lawyers who work 
for the commission will be employees of a body 
whose board members will be mostly non-lawyers. 
They will have to satisfy their employer about how 
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they do their jobs and will have to work according 
to precedents that have been set by commission 
members, either when taking important cases with 
precedent-setting value or when hearing appeals. 
Employees will, when they deal with cases at first 
instance, have to work within those parameters.  

Jeremy Purvis: I stress that I am not wishing to 
raise fears. That was probably the first time that 
we have heard evidence on how the commission 
will be operated on a day-to-day basis, and it was 
important to hear it. 

The Convener: I should say at this point that, if 
there are any matters that the minister and his 
team feel we should be enlightened on, or on 
which you have had further thoughts, we would be 
pleased to receive short communications from 
you.

Hugh Henry: Sure.

Colin Fox: I turn to the bill’s provisions on 
mediation, which you can imagine is a skill that 
has been in great demand in certain quarters over 
the past weekend.  

I draw your attention to the evidence from the 
Scottish Legal Action Group. SCOLAG suggested 
that there might be conflict between the 
commission’s mediation role and its complaint-
handling function. Might it be considered 
necessary to separate those two functions? 
Should the bill stress that rather more? 

Hugh Henry: As Colin Fox will recognise, a 
good mediator is worth his or her weight in gold. 

Colin Fox: How kind. 

Hugh Henry: Sometimes, remarkable results 
can be achieved. I do not think that there is a 
conflict of interests there.  

Colin Fox: SCOLAG is concerned that, if the 
commission gets involved in mediation, it will not 
be seen to be independent of the two parties.  

Hugh Henry: That could draw us into a 
discussion about what mediation is exactly, and 
about whether an attempt at mediation implies a 
certain prejudice in the person who attempts to 
mediate. I see no problem with the commission 
trying to encourage people to talk to resolve their 
conflicts amicably and, if that fails, to then decide 
to investigate. Even before it gets to that stage, 
the commission will be able to refer complaints 
back to encourage some sort of negotiated 
settlement. The short answer to Colin Fox’s 
question is no. An attempt to encourage mediation 
would not prejudice a subsequent rigorous 
investigation by the commission. 

Colin Fox: Perhaps the nub of the question is 
this: If, in all good counsel, parties attempt 
mediation and push it as hard as they can until it 
fails, will that compromise the complaint-handling 

system thereafter? Do you see that possibility or 
are you still not worried about the distinction? 

Hugh Henry: I do not envisage a problem. It is 
good practice to encourage parties to try to 
resolve problems to their mutual satisfaction. I see 
no reason why the commission could not 
rigorously interrogate and investigate a complaint 
if mediation had failed. 

Bill Butler (Glasgow Anniesland) (Lab): You
will be aware that several witnesses, including the 
Law Society, the Faculty of Advocates and 
SCOLAG, have expressed concerns about the 
new commission’s independence from 
Government. They expressed concerns about 
schedule 1, in which ministers are granted power 
of appointment of members and power of removal 
of members where the member is 
“unsuitable to continue as a member”. 

Schedule 1 also sets out ministers’ role in 
setting members’ remuneration, the lack of a 
minimum term of office for members and ministers’ 
power of direction in exercise of the commission’s 
functions. Colin Fox referred to mediation, which 
was another concern with which you dealt. Do you 
acknowledge those concerns? Is the Executive 
minded to amend any or all of those areas in order 
to meet witnesses’ concerns? 

Hugh Henry: Those concerns were raised in the 
context of the bill allegedly not being compliant 
with the European convention on human rights. 
Our legal advice prior to introduction of the bill was 
that it is ECHR compliant. We have re-examined 
the bill and we still firmly believe that it is ECHR 
compliant. Therefore, we do not think that the 
arguments that are raised by Bill Butler are 
relevant. However, it is proper for us to do 
everything in our power not just to ensure that the 
bill is ECHR compliant, but that it is as widely 
acceptable as possible.  

If we need to ensure that there is absolutely no 
doubt that ministers will not be able to act 
inappropriately in the ways that Bill Butler 
suggested, we will make suggestions. At the 
moment, we believe that the bill is ECHR 
compliant, but if we can do something to improve it 
without compromising its fundamental principles, 
we will consider doing so. 

Bill Butler: I am grateful for the minister’s 
assurance that the Executive will do everything in 
its power to ensure ECHR compliance. Will the 
Executive turn its attention to the ministerial power 
of direction? We have received evidence that such 
direction would be general in character. In the light 
of Lord Lester’s opinion, will you consider whether 
ministers need the power of direction in relation to 
the commission? Do you have any thoughts on 
that or are you in just the initial stages of exploring 
the subject? 
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15:00
Hugh Henry: That falls into the same category 

as the other issues to which I referred. We believe 
that the bill is ECHR compliant. We have no 
reason to think otherwise, but if there are steps 
that we need to take to improve the bill or to avoid 
doubt, we will consider them. We do not think that 
the powers of direction to which Bill Butler referred 
should cause concern, but we will reflect on the 
arguments that have been made. 

Bill Butler: I have one last area to explore in 
relation to ECHR compliance. One of the worries 
that people have raised is about the lack of an 
external right of appeal. Do you see that as a real 
concern or do you think that having no such right 
of appeal is the right way to go? 

Hugh Henry: We do not accept the argument 
that the lack of an external right of appeal 
compromises the bill’s ECHR compatibility. We 
remain absolutely convinced that there is no need 
for an external right of appeal. We believe that 
what is proposed is rigorous and adequate. I think 
that to introduce an external right of appeal would 
raise issues on which we would all want to reflect. 

One of the driving principles of the bill is that we 
want to ensure that the public are confident that 
complaints will be dealt with properly, quickly, 
efficiently and effectively. We have to gain 
consumer confidence. We do not want to make it 
easy for people to make frivolous or vexatious 
complaints but, where people have a genuine 
complaint, we want to make it easy for them to find 
out to whom to complain and we want them to be 
confident that their complaint will be dealt with 
quickly. We are, in a sense, simplifying the 
process. That does not meet with everyone’s 
approval. If we were to have an external right of 
appeal, we would have to consider who would 
bear the financial burden of it. 

Bill Butler: Professor Paterson made the point 
that that would drive up the costs for the 
complainer and thus defeat the objective of the 
commission. 

Hugh Henry: Absolutely. Would the legal 
profession meet the costs of providing an external 
right of appeal? What would the external appeal 
body look like? Would it be fair for the profession 
to meet the cost of an external appeal if the 
complainer’s argument was not upheld? 

Bill Butler: The Law Society— 

Hugh Henry: I just want to finish this point. 
Would it be fair for the cost in any way, shape or 
form to fall on the complainer, or non-lawyer? If 
either side had to have recourse to legal 
representation and the costs of a failed complaint 
fell on the unsuccessful party, would we then 
introduce the potential for them to claim legal aid, 

with all the implications that that would have? In 
many cases, the unsuccessful party, who might be 
a member of the public, would not qualify for legal 
aid, so the cost might fall on them. Would that not 
introduce a significant deterrent to people who 
have limited resources? The people with the 
deepest pockets would be able to afford to lodge 
an appeal, but others would be disadvantaged. 

Far from allowing members of the public to 
access an external right of appeal, we could be 
introducing a perverse incentive for legal firms, 
which have access to legal back-up, to appeal 
every case in the knowledge that the other party 
would not be able to afford the costs of an appeal. 
That would have profound implications. 
Superficially, it might appear attractive, but I am 
not sure that it would be in the interests of what we 
are trying to achieve. 

Bill Butler: What you say on costs and the 
complainer—the ordinary member of the public—
is compelling, however I have one last point, which 
concerns something that the Law Society raised. 
Do you agree that, setting aside costs—although 
we cannot set them aside in reality—the correct 
body to hear an appeal would be the sheriff court? 

Hugh Henry: Well, we cannot set them aside.  

In a sense, such an appeal would defeat the 
whole purpose. We have attempted to create 
something that is easy to access, simple to pursue 
and not a financial burden on an individual 
member of the public who feels aggrieved. If a 
complaint got beyond the frivolous and vexatious 
test, the commission would deal with it.  

If we introduced an appeal to the sheriff court, 
we would introduce the need for legal 
representation—at least, it would be advisable for 
a party that is represented in the sheriff court to 
have legal representation—and so we would go 
from the commission handling a complaint at no 
cost to the complainer, to the complainer having to 
go to the sheriff court, having to go to the expense 
of getting a lawyer without knowing whether they 
would be able to recover that expense and 
potentially being liable for the other side’s costs 
should the action fail. We could argue that that 
would introduce the potential for those with the 
greatest resources to use that route if, for 
whatever reason, they did not want a commission 
decision to be upheld. That would fundamentally 
weaken what we are attempting to achieve. 

Bill Butler: It is helpful for the committee to 
have that on the record. In my view, it is a 
compelling argument. I am obliged. 

The Convener: Bill Butler listed a number of 
powers that ministers may or may not have. A 
number of witnesses from different backgrounds 
suggested that ministers should not appoint the 
commission’s members but that some external 
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body that is perceived to be more independent 
should appoint them. Will you tell us why you have 
gone down the route you have chosen? From 
whom would you take advice on making 
appointments, bearing in mind that you would be 
appointing lawyers and non-lawyers? 

Hugh Henry: I return to what I said to Bill Butler: 
we have listened to the arguments and we still 
believe that our proposal is valid. However, we will 
think carefully about what has been said and will 
wait and see what the committee’s report says. If 
we can do anything to strengthen the bill by 
addressing those issues, we will, but it would be 
premature to indicate that that will happen. 

There are a number of ways in which we might 
make these appointments, as is the case with 
appointments to other public bodies. For example, 
we could advertise and conduct interviews subject 
to the Nolan principles on appointments. There are 
fairly well-established procedures for making such 
appointments. Although they are nominally and 
technically ministerial appointments, rigorous 
safeguards are now in place concerning how 
those appointments are made and how people 
conduct themselves. 

The Convener: Thank you for that clarity. 

Maureen Macmillan: As you know, under the 
bill, the Law Society will deal with conduct 
complaints and the commission will have the 
power to examine the way in which complaints are 
handled. However, the outgoing Scottish legal 
services ombudsman said that it is not possible to 
work out whether a complaint has been handled 
properly without looking at its substance. Should 
the commission be able to take a view on the 
substance of the conduct complaint rather than 
simply be able to recommend that it be re-
investigated? 

Hugh Henry: The commission will have to take 
a general look at the substance of a complaint to 
work out what aspects it can legitimately deal with. 
If, after dealing with the complaint, it feels that a 
conduct matter remains, the matter should be 
referred either to the Scottish Solicitors Discipline 
Tribunal or to the Law Society under the new 
powers that will be introduced. 

Maureen Macmillan’s proposal might remove the 
distinction between service and conduct 
complaints. If the commission started to comment 
on conduct issues, it would be drawn into 
imposing disciplinary sanctions. We have never 
entertained that idea—and, as I said earlier, we 
would oppose any such move. 

Maureen Macmillan: But you think that the 
commissioner should be able to refer a conduct 
complaint to the Scottish Solicitors Discipline 
Tribunal. 

Hugh Henry: I ask my colleagues to confirm 
what will happen if the commission identifies any 
outstanding conduct issues. 

Louise Miller: If the commission classifies a 
complaint as raising a conduct issue, it will refer 
that issue to the relevant professional body. As far 
as solicitors are concerned, the Law Society will 
decide whether a complaint is of a lower order that 
falls within the definition of unsatisfactory 
professional conduct and attracts censure, a 
relatively small fine and whatever, or whether it is 
a serious matter that should be prosecuted before 
the tribunal. In the latter case, the Law Society of 
Scotland will appoint a fiscal to prosecute the 
case. 

Maureen Macmillan: But what if the Law 
Society decides not to prosecute such a matter 
before the tribunal? The Scottish legal services 
ombudsman has the power to refer the matter to 
the tribunal, although I believe that the former 
ombudsman only threatened to use it. Will the 
commission have such a last resort power? Is that 
a matter of process, or of substance? 

Louise Miller: That power is not in the bill, 
because the former ombudsman never used it. If I 
remember rightly, she said in her evidence that, 
given the bill’s other measures, that power is not 
necessary. 

Maureen Macmillan: My impression was that 
she thought that the power was very useful and 
should be retained. 

Hugh Henry: We will reflect on those points. 

Louise Miller: I might not have remembered it 
correctly, but that is my recollection of the 
ombudsman’s evidence. I will take another look at 
the Official Report and, if I can find the passage 
that I have in mind, I will forward it to the 
committee.

Jeremy Purvis: The commission will, in effect, 
oversee the handling of conduct complaints, but if 
it feels that the Law Society has not adequately 
investigated, say, a hybrid complaint or another 
complaint that it refers on, it will not be able to do 
anything about it. 

15:15
Hugh Henry: It is correct to say that the 

commission would have no power over an 
individual conduct complaint. If we gave the 
commission such a power, we would take it into 
different territory. Where the complaint is hybrid, 
as Jeremy Purvis has outlined, the commission 
and the professional body would have parallel 
powers to make awards and to impose sanctions.  

In the light of the evidence collected by the 
committee at stage 1, we will consider whether we 
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can introduce a simpler provision for the handling 
of hybrid complaints. We will look at that again. It 
could also be that the professional organisation 
might be required to compensate for the 
mishandling of a complaint.  

There are issues that we will look at again to see 
whether we can make things simpler, but I would 
hesitate before engaging the commission in 
handling individual conduct complaints.  

Jeremy Purvis: I appreciate that. If the 
comparison with the Independent Police 
Complaints Commission is not too much of a 
stretch, that commission will effectively be able to 
instruct the reinvestigation of a complaint that it is 
not satisfied was carried out correctly by the police 
force. Indeed, it is also able to approve the 
individual who oversees that complaint. I am 
interested in what would happen if the Scottish 
legal complaints commission had the power to 
instruct the payment of compensation to the client, 
but the Law Society determined that there was no 
misconduct. That would create the interesting 
situation in which a body that had not investigated 
the complaint could find guilt and order 
compensation where the body that had 
investigated the complaint had not found 
misconduct.  

Hugh Henry: It would be wrong, in legal terms, 
to assume that the referral of a complaint issue to 
the Law Society indicated guilt, because the 
commission would not be determining guilt or 
otherwise in relation to that conduct complaint; the 
commission would be saying that it believes there 
is an issue that the Law Society should examine. It 
would be wrong for the commission to prejudice or 
predispose that complaint. Arguably, there could 
be a failure of service but no failure in relation to 
conduct, so we should be careful about suggesting 
that all service failures imply a failure in relation to 
conduct.  

Mr Stewart Maxwell (West of Scotland) (SNP): 
I take the minister back, briefly, to his response to 
one of Mr Purvis’s earlier questions about the 
appointment of lawyers as the investigators in the 
commission. That seemed to me to strike at the 
very heart of what we are trying to do, which is to 
get away from lawyers investigating complaints 
against lawyers. I understand the argument that 
people should not be barred from employment 
opportunities and that if they work for the 
commission they should do so to a professional 
standard, but surely public perception is as 
important as the reality. There must be other 
examples of bars to appointments. For example, 
there are political bars to appointments to various 
jobs, for obvious reasons where the perception of 
a conflict of interests might be just as damaging a 
real conflict of interests. Would it be appropriate to 
apply the same kind of rules when appointing 
investigators to the commission? 

Hugh Henry: If the Law Society was appointing 
the investigators, that would be an issue and such 
appointments would not be allowed, but we are 
talking about an independent body appointing 
people. I do not think that the analogy with political 
restrictions is the same.  

Generally, political restrictions apply to posts 
that carry a significant degree of seniority and the 
responsibility to implement policy decisions made 
by politicians. It could be prejudicial to have the 
individual engaged in a political process that may 
influence the policy decisions that they must 
implement. I suspect that that explains some of 
the thinking there. I am not here to give a 
justification for that, and I have my own views on 
political restrictions, but I would hazard a guess 
that those are some of the arguments that have 
been used.  

If the Law Society appointed the adjudicators, 
there would be an argument there, but, to repeat 
the points that I made earlier, we are talking about 
an independent body seeking to attract qualified, 
capable and professional individuals who will work 
to the standards that are set by that body and who 
will be accountable to that body. The fact that 
someone has had legal training might be regarded 
as a bonus in some respects; looking at it in 
another way, it should not be regarded as a 
barrier.

People with certain professional backgrounds 
often become the most vociferous critics of the 
profession from which they come. It would be 
illogical to say that, because a person comes from 
a certain professional background, they should not 
be able to make any contribution to a debate that 
concerns that profession. It would be a matter for 
the commission. If the commission appointed 
people simply because someone from the Law 
Society picked up the phone and suggested that it 
fill up its membership with the society’s placemen 
and placewomen, whom the society would keep its 
eye on, I would worry—but we are to have an 
independent organisation. It may appoint lawyers, 
but it might not. It might appoint people from 
different backgrounds. I would argue that having 
people from a range of backgrounds would be a 
healthy way to proceed.  

Mr Maxwell: I will move on from that matter, 
although it is interesting that we could end up with 
lawyers investigating lawyers again, which is what, 
in my opinion, we were trying to get away from. 

Hugh Henry: Perhaps I have been failing to get 
my point across. We have lawyers who are 
accountable, in a sense, to the Law Society, who 
are appointed by the society and who operate 
under the rigours of the society. We seek to 
prevent them from being the final adjudicators in 
relation to complaints about other members of the 
Law Society. We are talking about people who are 
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lawyers—those with legal training, whether or not 
they retain their membership—and who are 
employed by a completely independent body, over 
which the Law Society has no control or influence. 
That is a completely different thing. It is not the 
same argument at all. If I have given the wrong 
impression, I apologise. I wish to make it clear that 
the argument is different altogether.  

The Convener: What I took you to say was that 
the people concerned are employees of the 
commission, which will have an expectation of 
their performance of duties for it.  

Hugh Henry: Absolutely.

The Convener: That is separate from their legal 
or other professional qualifications.  

Hugh Henry: Yes. You have put it so much 
better than I could have done. Thank you.  

The Convener: Thank you. Can I have that in 
writing, please? 

Mr Maxwell: Thank you for that summary, 
convener. I will move on to access to justice.

A number of witnesses gave written and oral 
evidence on their concern about a possible 
detrimental impact on access to justice in some 
areas. Some witnesses mentioned rural areas, 
others mentioned areas where certain types of law 
are practised. Some people highlighted the poorer 
areas in our society. The substance of their 
concern was that, because of the new levies and 
the increased maximum compensation level, 
people will be driven away from certain areas of 
practice. Do you accept that argument? Do you 
accept that it is possible that what they fear might 
happen? 

Hugh Henry: No, I do not accept that argument.

Mr Maxwell: Not at all? Do you not 
acknowledge the argument that if a marginal 
amount of money was being made in some areas, 
it would not be worth continuing if people were 
continually being complained against? Different 
areas of law generate different volumes of 
complaints. Certain people might conclude that it 
is not worth carrying on in areas where a lot of 
complaints are generated.  

Hugh Henry: We hear those arguments in 
relation to other aspects of the law. I will leave 
aside for the moment the matter of the complaints 
levy. I just wonder about this. I accept Stewart 
Maxwell’s point about the possible tendency for 
people to complain in certain areas of activity. I do 
not have figures to hand, but we can imagine 
complaints being made about conveyancing work 
by people who feel disgruntled or dissatisfied 
about the way in which a house has been bought 
or sold. There could be complaints about criminal 
matters: people might feel that they have not 

received proper representation, and that it led to a 
judgment with which they were dissatisfied.  

The same could apply in various areas of civil 
law, with disputes over divorce or the settlement of 
property. That can happen across a range of 
areas. Will that impact more on rural areas than on 
non-rural areas? I do not see why, other than in 
the case of one or two complaints made in a rural 
area having a disproportionate effect compared 
with those made in a major urban area, simply 
because of the scales involved.  

The argument presupposes a negative, 
unconfident view of the world in which people think 
that their life will be turned upside-down because 
of the volume of complaints. I would have thought 
that people would have more confidence in their 
ability to resolve complaints. Indeed, we are trying 
to encourage people to resolve complaints. We 
considered a levy on the firms against whom 
complaints are made because we wanted to 
encourage a culture where complaints are 
resolved as early as possible.  

The concerns also indicate a view that all 
complaints will lead to sanctions at the £20,000 
level. I am not sure why people think that they will 
receive a plethora of complaints that the 
commission, following investigation, will find not 
only justified but so serious as to warrant a 
£20,000 fine or levy. If the commission found such 
a level of complaints, we would wonder what had 
been going on all these years. If such a volume of 
complaints has not come to light before—they are 
not being made—why should it suddenly happen 
just because a different body is conducting the 
work?  

I expect the vast majority of complaints to be of 
a relatively low level, and that they may or may not 
justify some compensation at a lower level. Not all 
complaints will necessarily justify financial 
compensation. That will be a matter for the 
commission. If we accept the premise behind the 
arguments that Mr Maxwell has described, we 
could walk away and leave things as they stand. I 
am not persuaded that that is the right thing to do.  

Mr Maxwell: So you are pretty confident that 
people in certain communities and areas of our 
society will not be denied access to justice, 
because you do not believe that individual lawyers 
or firms will pull out of certain areas of work. That 
effectively summarises the position: you do not 
believe that that will happen. 

Hugh Henry: I would be tempting fate if I said 
that that will not happen, but I would wonder why a 
firm had so little confidence in it ability and efficacy 
that it decided to pull out of a certain area through 
fear of a £20,000 fine. I simply do not know on 
what basis a rational firm that has confidence in its 
professional competence would make such a 
decision. 
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15:30
Mr Maxwell: I think you are right, but let us 

speculate for a moment. What would you do if, in 
the light of experience, it was found that there 
were variations in the abilities of certain 
communities or individuals to access justice? 
What scope exists for making adjustments in the 
future?

Hugh Henry: Stewart Maxwell has raised the 
wider issue—which Maureen Macmillan has also 
raised with me on a number of occasions—of 
access to legal services in certain areas of the 
country and in certain areas of activity. That is a 
slightly separate issue, which I will leave aside. 

We are talking about people pulling out of work 
as a consequence of the bill because of concerns 
about the profession-wide levy and/or the 
complaints levy or the potential fine or penalty that 
the commission would impose. If companies were 
pulling out of work because they were faced with a 
plethora of fines by the commission in certain 
areas, I would first of all want to look closely at 
why those companies were attracting such fines, 
as I am sure that the commission would do its 
work objectively. 

Section 20 of the bill is entitled “Amount of levies 
and consultation”. Stewart Maxwell has raised 
issues that are more to do with the potential 
financial penalty than to do with the levies. If there 
was a problem only with the levies, the 
commission would need to consider whether their 
impact varied in different parts of the country. If 
people were pulling out of work as a result of 
attracting financial penalties, that would be a 
separate issue, which companies themselves 
might want to address. 

Maureen Macmillan: I hear what you say, but 
an awful lot of noise is being made out there. In a 
survey, the Scottish Law Agents Society found 
that 46 per cent of the solicitors who responded 
said that they will withdraw from certain types of 
work on the passing of the bill—they will not even 
wait to find out what complaints are made. How 
can you reassure them that they will not be heavily 
penalised by the passing of the bill? 

Hugh Henry: I do not know whether they are 
the same companies that have told me that they 
are pulling out of criminal work because there is 
insufficient remuneration. Some companies have 
said that there is insufficient remuneration for civil 
work. There could be an overlap. If we are talking 
about different legal companies, we might find that 
100 per cent of legal companies will pull out of all 
work because they fear the levies and the lack of 
remuneration in civil and criminal work. In that 
case, we would need to consider the waste of 
legal services throughout Scotland that we would 
have caused. However, I suspect that that will not 
happen. 

There are issues in different parts of the country 
to do with people’s ability to access appropriate 
legal representation. One issue that we might 
need to consider—which relates more to 
arguments about remuneration—is whether we 
should take steps to ensure that there is 
alternative access. For example, should we 
expand the public defender service, which is 
operating very successfully in Inverness? If private 
practices are unwilling to provide a service, should 
we step in with public provision? The bill does not 
cover such matters, but if lawyers pulled out of 
work because they feared the levies, we might 
have to consider other approaches that would 
allow lawyers to pursue more lucrative and 
remunerative work. 

The Convener: We move on to questions on 
compensation for the client. 

Jeremy Purvis: I might have misunderstood 
you, minister, but, in answers to earlier questions, 
I think that you said that companies may face fines 
of up £20,000. 

Hugh Henry: It was probably inappropriate to 
use the word “fines”. I apologise for that loose 
usage of language. I was referring to 
compensation payments. 

Jeremy Purvis: That is helpful. 

Can you give a bit of background explanation of 
why the maximum compensation payment has 
been set at a level that is four times higher than 
the previous maximum? You said that the 
concerns that some firms would withdraw their 
services because they were worried that they 
would receive fines of £20,000 were unjustified. 
Your point was that there was no justification for 
suggesting that sums of £20,000 would be 
awarded routinely, given the number of 
compensation payments of £5,000 that have been 
made and the pay-outs of that order that courts 
have made in successful negligence claims 
against lawyers. 

Hugh Henry: If you are asking where the 
proposal came from, it is not something that 
originated from us. It first arose during discussions 
between my officials and representatives of the 
Law Society. It was suggested that we should try 
to be more comprehensive and to consider 
complaints and negligence together because that 
would avoid the need for negligence complaints to 
be dealt with in court, which incurs added 
expenditure, even though the settlements can be 
relatively low. 

We reflected on that argument and thought that 
there was a degree of sense in it, so we 
introduced such a proposal in the bill. We should 
not assume for a moment that all the 
compensation awards will be at the upper end of 
the scale, but if there is a dispute about 
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negligence that can be resolved without people 
going to court, so much the better. Our proposal 
reflects the view that the more that disputes can 
be resolved without people having to go to court, 
the better. A wider spectrum of complaints than 
was originally envisaged will probably be covered. 
A similar proposal is being considered for England 
and Wales, so our bill will certainly not be out of 
step with theirs in that regard. 

I am confident that the commission will behave 
competently and professionally. I stand to be 
corrected, but I think that the Financial 
Ombudsman Service can award payment of up to 
£100,000. However, even though such an award 
is possible, there is no suggestion that it has 
become the norm. I see no difference between the 
two situations. If such an arrangement can work in 
the financial sector, I see no reason why it could 
not do so in the legal profession. 

Jeremy Purvis: Why should there be a 
difference between the amount of compensation 
that is payable for inadequate professional service 
and the amount of compensation that is payable 
for professional misconduct? There is quite a big 
difference between the amounts that are payable. 
The amount that will be payable for professional 
misconduct will continue to be £5,000, whereas 
the amount that will be payable for IPS—which will 
incorporate negligence—will be £20,000. If 
someone has incurred losses of £10,000 because 
of a solicitor’s misconduct, they should try to 
ensure that their complaint is about negligence or 
IPS rather than misconduct. 

Hugh Henry: I suggest that the scenario that 
Jeremy Purvis paints probably involves a 
complaint with both service and conduct elements. 
In such a situation, there would be no reason why 
the commission could not address the service 
issue that led to the financial loss that he 
described. The Law Society could address the 
conduct issue separately. I do not know whether a 
complaint would ever involve conduct alone, and it 
would be wrong of me to speculate. I do not know 
whether my colleagues could give a different 
example.

Louise Miller: On the first point, the power to 
compensate in conduct cases will not remain at 
£5,000; in fact, it is a new power that the bill will 
introduce. The professional bodies and the 
discipline tribunals cannot currently award 
compensation when a finding of misconduct is 
made, which has caused distress—some 
complainers who have had findings of misconduct 
against their solicitors have received nothing at the 
other end of the disciplinary process. 

We have explained before that the 
compensation limits are different because the 
definition of a services complaint includes 
negligence aspects. The limit for services 

complaints is higher to allow issues that could 
have been brought to court as claims of 
professional negligence to be rolled up in services 
complaints. 

The minister’s description of the basic purpose 
of the compensation element in cases of 
misconduct is right. That will most commonly be 
used in cases that could have a service element, 
too. I do not know whether a case that involved 
purely conduct might attract compensation, 
although that could happen. Compensation could 
be awarded for inconvenience and distress, for 
instance. Negligence may well cause financial 
loss, too, but some professional misconduct or 
breaches of professional rules could cause the 
client inconvenience or distress, and it might be 
felt that that merited an award of a few hundred or 
even a few thousand pounds, if serious distress 
had been caused. 

Jeremy Purvis: I accept all that. Some 
situations that would be considered to be 
misconduct—for example, a solicitor deliberately 
doing something that was serious and 
reprehensible—could also involve negligence and 
a solicitor’s firm not providing a professional 
service. 

My point is that as the compensation limits are 
different, a complainer who has experienced 
considerable financial loss will keep their fingers 
crossed that the commission will determine that 
their complaint involves IPS, because the best 
way to obtain redress will be to have a complaint 
considered to involve IPS or negligence. If the 
compensation limits for the two types of complaint 
are inconsistent, that puts the complainer in a 
difficult situation. I will leave you to ponder that, 
because it leads to my next question. 

The minister talked about the potential for a 
head of complaint to cover negligence. I am 
anxious not to put words in your mouth, but I think 
that you said that you were reflecting on the 
potential for clarity about that. You will know that 
the former Scottish legal services ombudsman, the 
Scottish Law Agents Society and the master policy 
insurers have said that, for loss, a positive move 
would be a division between negligence, which 
could attract compensation, and other elements. 

15:45
Hugh Henry: I clarify that we are not 

considering including negligence, because it is 
already in the bill. That was part of the 
development of our thinking about the £20,000 
limit; it was suggested to us that such 
compensation should also cover negligence. We 
hope that the commission will deal with complaints 
of negligence fairly routinely. That would help to 
keep such complaints out of court, to avoid all the 
attendant expense. 
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Earlier, I described the potential for the 
commission to make an award of financial 
compensation when there had been negligence. 
There could also be a conduct-related element 
that may or may not attract a certain sanction, 
probably through the new power that the bill will 
give to the Law Society of Scotland. 

We will continue to hold discussions with the 
people responsible for the master policy and the 
guarantee fund, but we have not yet seen any 
evidence that there will be a major impact on 
either.

Louise Miller: We have met people involved 
with the master policy and we hope to meet them 
again in the relatively near future. At the moment 
the Law Society considers services complaints 
that may have negligence elements, but because 
of the size of the self-insured amount and the 
upper limit for a services complaint, the master 
policy insurers have not so far had to be involved 
with services complaints at all. They are involved 
with larger claims—above the self-insured 
amount—that may go to court. I do not think that 
they have thought through what their response to 
the bill will be. We are therefore keen to continue 
our dialogue so that we can tease out some of the 
issues.

The Convener: At stage 2, will you make a 
specific comment that negligence settlements 
should be settled separately from IPS 
settlements? 

Louise Miller: So far, we have not been 
attracted by that idea; we see a difficulty in 
introducing another category of complaint—
especially when it would not affect which body 
dealt with the complaint. A complaint that was 
called a negligence complaint would still be dealt 
with by the commission. 

Different issues would be involved. First, there 
would be different categories of complaint. It has 
also been suggested that there could be different 
categories of compensation: up to £5,000 for 
inconvenience and distress; and up to £15,000 for 
financial loss. Such compensation would be 
earmarked specifically. However, we are not sure 
whether such a system would be necessary, 
although it might be simpler to operate than having 
a separate category of negligence complaint. 

We have not ruled things out. We are keen to 
talk to the insurers and find out more about their 
developing thinking and about the professional 
indemnity angle. Obviously, if new evidence 
emerges, it would be foolish to say that we will not 
consider it. However, at the moment we are not 
attracted to the idea of a separate category of 
negligence complaint. We might consider whether 
there should be separate categories of 
compensation, and we will consider the evidence 
on that. 

The Convener: You will consider it and, I 
presume, deal with it at stage 2. Obviously, the 
committee is raising these issues now, at stage 1. 

Louise Miller: Yes—if we are going to do 
anything about these issues, we will do so at stage 
2.

Mr Swinney: Does the minister believe that the 
master policy offers adequate consumer 
protection? 

Hugh Henry: To the lawyers? 

Mr Swinney: No—to members of the public who 
use legal services. 

Hugh Henry: We made our proposals because 
of concerns expressed by the Justice 1 Committee 
in the previous session of the Parliament about the 
length of time that it took to pay out under the 
master policy. The bill will give the commission 
powers to monitor the operation of the master 
policy. We think that our proposals will allow the 
commission to effect remedies that previously may 
have been provided through the master policy. If 
that can help to provide simplification and improve 
efficiency, so much the better. We have made no 
comment on the consumer friendliness of the 
master policy. 

The Convener: Jeremy Purvis has a couple of 
points to make before we return to the funding of 
the complaint-handling system. 

Jeremy Purvis: Minister, in their evidence, the 
insurers raised the concern that if the commission 
is to determine negligence while the courts are still 
able to do so in other situations, differential 
standards for determining negligence could 
develop. What is your view of that? If that is a 
problem, how can it be addressed? 

Hugh Henry: The bill is not about removing the 
right of either party to settle in court what they 
regard as a fundamental legal dispute. No doubt 
the court would take into account any award that 
the commission made. If the court determined that 
a complaint was so serious that an even greater 
amount should be awarded, that would be a 
matter for the court. However, I suspect that such 
cases would be exceptional. In any event, such an 
outcome would not constitute a double penalty; it 
would simply be the court imposing a new penalty 
that would be partly offset by compensation that 
had already been made. 

As I said, I think that any such case would be 
the exception rather than the rule. I would hope 
that, given the flexible way in which we are 
approaching the matter, most relatively low-level 
cases could be resolved by the commission 
without the need for people to go to court. 
However, I acknowledge that there will always be 
those who will want their day in court. 
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Jeremy Purvis: Insurers pay out for negligence 
and the commission will determine negligence and 
might order compensation for a considerable sum, 
which would be taken from the master policy. If 
there were differential standards, would the 
insurers not wish to test the matter in the courts in 
such situations? If they did so, would that not 
defeat the bill’s purpose? 

Hugh Henry: Insurers may well wish to do that. 
I cannot speculate on what they may or may not 
do. I am not sure that the bleak scenario of the 
commission paying out on huge claims is realistic. 
I see the potential for that to happen and for 
sizeable compensation claims to be made, but I 
see no justification for that becoming the norm, 
unless things have been happening of which we 
are not aware. 

Jeremy Purvis: On third parties, the former 
Scottish legal services ombudsman raised in 
evidence the point that the definition of those who 
can complain includes third parties, but they are 
not included the categories that can receive 
redress. Is there a policy reason for excluding third 
parties from the commission’s redress decisions? 

Hugh Henry: I struggle to think what the direct 
financial interest of a third party might be. 
Normally, we would talk about a case being made 
by one party against another and the identification 
of a failure having an impact on that party. I do not 
know how there would be an impact on a third 
party in such cases. 

The Convener: We received a document from 
one of your officials, which states: 

“We intend to bring forward amendments which would 
ensure third parties who are directly affected and complain 
can also receive compensation.” 

Hugh Henry: That is the point that I was 
making. Where a third party is not directly 
affected, I struggle. Where a third party is directly 
affected and can show that, that is a different 
matter. If I understood the question, it was about 
widening the provision to include all third-party 
claims irrespective of whether the third party could 
show a direct link. I struggle with that. I do not 
know whether my officials can help me on that 
one.

Louise Miller: The bill’s definition of who can 
make a services complaint specifically includes a 
third party who has been directly affected by 
inadequate professional services. That was a 
deliberate choice on our part. As drafted, the bill 
includes some references to “the client”, but the 
expression needs to be wider than that, and we 
are working through those references before stage 
2.

Hugh Henry: If there is an issue beyond third 
parties who are directly affected and have a direct 
interest, we will certainly consider it. However, at 

the moment, we think that the restriction to those 
who are directly affected is the proper way to 
proceed. 

Jeremy Purvis: The point is that the party will 
be directly affected but will not necessarily be the 
client. 

Hugh Henry: Yes. 

Mr Maxwell: The Executive and officials have 
made much of the idea of the polluter-pays 
principle in discussions on the bill, but it seems 
that that principle has not been upheld in the 
funding arrangement. Irrespective of the outcome 
of a complaint against an individual lawyer—even 
if they are found not guilty and cleared of the 
complaint—they still have to pay the levy. Will you 
explain the thinking behind the polluter-pays 
principle, given that everyone will pay the levy 
irrespective of whether they are found guilty or not 
guilty?

Hugh Henry: Ultimately, it will be for the 
commission, in consultation with the profession, to 
decide how the levies will be set. When the bill is 
passed and is no longer within our ownership, the 
balance can change in whatever way the 
commission, in consultation with interested 
parties, thinks proper. The commission could 
indeed decide that, if a complaint is made but 
there is no case to answer, the firm should not 
pay. It could decide to opt for a profession-wide 
levy or for no levy on complaints. 

We are attempting to encourage those against 
whom complaints are made to think about how 
they can avoid such complaints in future. That 
might be an incentive for firms to do all that they 
can to avoid a complaint being made. I have no 
strong view, frankly, about what should prevail 
ultimately. We thought that there was a forceful 
argument for having the balance that is set out in 
the bill. If others want to make the case that the 
levy should be distributed differently, it does not 
matter much to me, as long as all the relevant 
costs are covered. 

All that we were attempting to do at the 
beginning was to set out something that we 
thought was coherent and which would contribute 
to firms and individuals taking a close look at how 
they conduct their business. Whatever is in the bill, 
it will ultimately be for the commission to set out 
new arrangements if it thinks that that is 
appropriate. What is included in the bill reflects 
what we have heard so far, but we will see what 
the committee’s stage 1 report says as well. 

Mr Maxwell: That is an interesting answer. I 
assumed that the Executive’s view was that there 
should be two levies and that you had taken a 
policy decision on that. 

Hugh Henry: That is correct. 
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Mr Maxwell: You seem to be saying something 
slightly different now. Perhaps I am putting words 
into your mouth—correct me if I am wrong—but 
you seem to be saying that the commission could 
decide to set the complaints levy at zero. 

16:00
Hugh Henry: No, no. Well, yes, yes. How the 

commission decides to go forward with the levy 
would be a matter for the commission in 
consultation with those affected. The bill states: 

“The Commission must, in January each year, consult 
each relevant professional organisation and its members 
on the Commission’s proposed budget for the next financial 
year.” 

It continues: 
“The proposed budget must … include … the proposed 

amount of the annual general levy and the complaints levy”. 

It does not say whether the complaints levy will be 
£1 or £1,000; that would be a matter for 
consultation. All that I am saying is that we 
recognise the argument for having a 
differentiation. Whether those against whom a 
complaint is made that is not upheld should make 
no contribution would, ultimately, be a matter for 
the commission. 

We thought that there was an argument to be 
made, and we have heard several other 
arguments that have been made during the 
consultation. We will wait to see what the 
committee’s report says before stage 2. If we think 
that we need to return to the issue at stage 2, we 
will. However, I have no hard-and-fast view of 
what the future might hold for that balance. That 
would be a matter for the commission. 

Mr Maxwell: I am quite surprised by that. I had 
formed the view that you had a policy position on 
the matter and that figures had been quoted—
rough estimates of what the general levy and the 
complaints levy would be. We seem to be moving 
on from that. You seem to be suggesting one of 
two things: either that you may reassess the policy 
and lodge amendments at stage 2, in the light of 
evidence, which is fair enough; or that you will 
leave it to the commission to set whatever levies 
and rates it sees fit to set, which is slightly different 
from where I thought we were. I have a complete 
lack of clarity around where we are. A policy 
memorandum was set out and there seemed to be 
an understanding of where we were; however, I 
am now not sure exactly where the Executive 
stands on the issue. 

Hugh Henry: I will try to clarify. The policy 
memorandum sets out our policy view that, yes, 
there should be differential levies. There should be 
a general levy and a complaints levy, and we set 
out our arguments about why those should be set 
differently. We thought that there should be an 

incentive for firms to try to improve practice, 
resolve issues and avoid complaints. We felt that 
charging a general levy on its own would provide 
no incentive for firms against which complaints 
were made to address any potential offending 
behaviour; nor would that be fair on the rest of the 
profession. That remains our considered view on 
the best way in which to proceed. 

Stewart Maxwell also asked whether we would 
propose any changes at stage 2. We have heard 
differing arguments about how the levies should 
be raised. We will wait to see what the 
committee’s report says. If we think that a 
persuasive argument has been made by others 
and by the committee, we will reflect on that at 
stage 2. Our policy view has not changed, but we 
have said all along that we will listen and try to 
improve the bill—as we would with any other bill—
as it goes through the parliamentary process. 

The bill states that the commission’s proposed 
budget must include 
“the proposed amount of the annual general levy and the 
complaints levy”. 

Each year, the commission will have to consult on 
its budget and, as part of that process, it will have 
to consult on what the general levy and the 
complaints levy should be. The bill clearly gives 
the commission the power to determine what the 
annual general levy and the complaints levy will 
be. It will be for the commission, in consultation 
with the profession, to vary up or down either of 
those two elements to change their weighting. The 
bill does not prescribe a fixed relationship between 
the two levies, as it would not be appropriate for 
ministers to do that. 

The Convener: We took evidence from 
individuals from Scotland Against Crooked 
Lawyers, who suggested that frivolous and 
vexatious regular complainers who had no 
grounds for complaint should be charged 
themselves. They were firm in suggesting that the 
innocent should not pay the polluter-pays charges. 
In your reflections, you might wish to consider that 
evidence, which your officials will have received. 

Hugh Henry: I bow to the more detailed 
knowledge of Scotland Against Crooked Lawyers, 
but I would be fundamentally opposed to the 
introduction of a levy on complainers, as that 
would deter people from making genuine 
complaints. 

I understand the superficial attraction of the 
suggestion in the context of someone acting 
completely maliciously and seeking to have a go 
at somebody. However, the commission can 
decide that a complaint is vexatious or frivolous 
and discard it at that point. It would be only if the 
complaint got by that initial hurdle that there would 
be any potential cost to a firm. 
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I caution the committee against introducing such 
charges. What one person might regard as 
completely malicious, another person might 
consider a forceful argument. That decision would 
be best left to the commission. I would not want to 
deter anyone who had a genuine grievance from 
making that grievance known. 

Colin Fox: I welcome what the minister is 
saying in suggesting that the charges are a matter 
for the commission and that the commission’s 
budget will be clearly attached to the levy. That is 
helpful and addresses the concerns that have 
been raised with us by people who think that it is 
simply unjust to penalise the innocent. 
Nevertheless, it was the committee’s impression—
it started with the bill team, from whom we took 
evidence first—that we were dealing with 
something that was hard and fast and that the 
Executive was committed to a set levy of £300 
across the board and £150 for individual 
complaints. If the minister is offering us new 
evidence of the Executive’s more flexible 
approach, that is welcome and the committee will 
take a different view of what we are dealing with.  

Hugh Henry: Let me clarify the position. We 
have seen and heard nothing to suggest that our 
original proposals should be changed. We will 
reflect on what has been said so far, and we will 
wait to see what the committee proposes. 
Nonetheless, it has always been our view that, 
once the bill is passed, the level of both the 
general levy and the complaints levy will be a 
matter for the commission to decide, as will the 
relationship between the two levies. We have 
never suggested that the fees or the relationship 
between them that the Executive has proposed, 
following its consideration of the outline of the bill, 
will remain set for ever. I have no strong view one 
way or the other about what the commission might 
want to do in the future. 

The Convener: Does John Swinney want to ask 
a question on that point? 

Mr Swinney: My question is on the financing of 
the commission. 

The Convener: I will let Stewart Maxwell finish 
his point first. 

Mr Maxwell: Minister, I recognise the wording 
that you used from section 20(5)(a)(ii), which says 
that the commission’s proposed budget must 
include 
“the proposed amount of the annual general levy and the 
complaints levy”. 

However, I thought that that meant that there had 
to be an annual general levy and a complaints 
levy; in other words, both had to be set at an 
amount that was higher than zero. You seem to be 
suggesting that the commission would have the 

right to eliminate one of those levies, if it wished to 
do so, by setting it at zero. I had not considered 
that before. If you were unhappy with the levies 
that the commission set, would you or could you 
use your powers of direction to intervene? 

Hugh Henry: Not if the commission had set out 
a competent budget, if proper consultation had 
taken place and if the commission could meet its 
financial obligations. We could not do anything if it 
decided that there would be a ratio of 1,000:1 or 
2:1. We have said that the budget must include  
“the proposed amount of the annual general levy and the 
complaints levy”, 

but we have not specified any figures in the bill or 
what the relationship between the two should be. 
We set out our preferred option to start the 
process and we still think that there is a 
persuasive and forceful argument for that. Other 
people have different views on the matter, which 
we will reflect on. 

I do not know what the commission will conclude 
in the future after discussing matters with the 
profession. The profession might think that levying 
everyone for the whole amount—even though 
some people will never be involved in a 
complaint—is right, but the commission might take 
a different view. It might want to move the bulk of 
charges on to those against whom complaints 
have been made, or it might take the view that one 
or two complaints should be allowed before a 
charge is made. That is a matter for the 
commission. We simply ask that it produces a 
coherent and robust annual budget and that it 
spells out then what the two levies should be. 

Mr Maxwell: I have one more question. In its 
report on the financial memorandum, the Finance 
Committee stated that it is 
“concerned that while there is scope for some ministerial 
intervention with regards to staffing numbers and costs, 
there is no power of veto for Ministers in relation to the 
budget and levies being set by the Commission. The 
Committee believes there should be a more effective power 
of strategic financial scrutiny over the costs of the 
Commission to avoid the creation of a needless 
bureaucracy.” 

What is your view on that? There does not seem 
to be any cap on the budget, so the commission 
could in effect do what it wanted and you would 
have no power of veto or control over the budget. 

Hugh Henry: Obviously, the new commission 
would be required to consult professional bodies, 
but we would not want those bodies to have a veto 
on what the commission wants to do. We would 
have the power to give directions on staff numbers 
and terms and conditions of appointment, which I 
hope would prevent empire building, although we 
will obviously have to reflect on that matter in the 
light of what I said in response to Bill Butler and 
consider whether inherent contradictions would be 
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introduced if any changes were made in that 
direction. The short answer to that question is that 
I do not know. We will have to ensure that 
everything else is consistent. 

We would be open to considering additional 
powers to give the consumer and the wider public 
confidence. However, the paramount need is to 
ensure that the commission is independent and 
that there is no potential for political interference. 
Therefore, we would have to consider carefully 
anything that we were thinking of doing in 
response to anything that you have heard or that 
you might want to suggest. We would certainly not 
want to compromise the commission’s 
independence for the sake of giving some 
guarantees. That might lead us back to ECHR 
issues that have been raised. 

Mr Maxwell: I appreciate what you say about 
the importance of the commission’s 
independence, but I am sure that you also accept 
that clear financial scrutiny of organisations such 
as the commission is needed. There is financial 
scrutiny of many organisations that are at arm’s 
length from ministers. 

Hugh Henry: The commission would be no 
different.

Mr Maxwell: Okay.

16:15
Mr Swinney: The minister was in the chamber 

last Thursday for the long debate on the Police, 
Public Order and Criminal Justice (Scotland) Bill, 
which will create the police complaints 
commissioner for Scotland. I am concerned that, 
on such issues, we should not create a self-
perpetuating infrastructure. If we create an 
infrastructure, we should do so for a purpose. 

I appreciate and understand the points that you 
made about the need for the commission to be 
independent, the need to protect the interest of the 
consumer and the need to handle complaints 
properly, but we need a mechanism for putting the 
brakes on the costs if a bureaucracy is created 
that does not reflect the case load or the workload 
of the organisation. I was pleased to hear what 
you said about reflecting on the need to construct 
a careful balance to protect independence, but 
there are also questions about whether the 
commission will become a financial burden on the 
profession. None of us wants that. 

Hugh Henry: John Swinney is right to raise 
those concerns. It would be in nobody’s interest if 
an inordinate burden was created because the 
commission was trying to justify its existence and 
its empire. There is a balance to be struck 
between the ability for someone to intervene and 
the commission’s independence from political 

interference, which people want. That is a 
dilemma. On the one hand, the profession wants 
the body to be free from ministerial influence but, 
on the other, as John Swinney and others have 
said, there are those who want to ensure that 
someone—possibly ministers—could intervene if 
everything got out of control. We need to reflect on 
that.

On the wider issue of how the commission will fit 
in with the other bodies that were mentioned in the 
debate last week, the commission is slightly 
different because it will be funded by the legal 
profession. John Swinney suggested last week 
that we need to rationalise some of the bodies, but 
I would not want to suggest that the Scottish legal 
complaints commission would fit easily into that 
process. 

Mr Swinney: I agree. I do not think that the 
commission is part of that argument, but it is part 
of the general debate about the size and scope of 
government. 

Before stage 2, will the minister consider 
whether there is a role for Audit Scotland to carry 
out an independent assessment of the 
appropriateness of the commission’s budget vis-à-
vis the tasks that it performs? That could perhaps 
be done biennially or every five years. 

Hugh Henry: I will reflect on the concerns that 
are being expressed about how we ensure that 
what is done is appropriate and commensurate 
with the responsibility that is allocated. I do not 
know what the conclusion will be, but we will 
certainly consider that. 

Maureen Macmillan: The man and woman in 
the street might find that the part of the bill on legal 
aid will have a greater impact on them than will the 
parts on the legal profession. The minister will 
note that all the responses that we received on 
how legal advice by non-lawyers might work 
suggested that it should be paid for by grant 
funding rather than on a case-by-case basis. Will 
amendments on that appear at stage 2? The bill 
team suggested that they might. Have you had 
further thoughts on the matter? 

Hugh Henry: We have always taken the view 
that grant funding would be a desirable 
development from a strategic perspective. It sits 
well with the other improvements to address 
supply problems and the contracting and direct 
employment of solicitors—that refers back to our 
earlier discussion about potential gaps in some 
areas of the country. The Scottish Legal Aid Board 
is developing some of the concepts in parallel with 
the bill. We are discussing with SLAB the grant 
funding of the non-legally qualified advice sector. 
We need to consider how case-by-case funding 
for the new registered advisers scheme in the bill 
will work. 
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It is not a question of having either one or the 
other; we foresee a role for both. There is an 
argument for case-by-case funding, but we accept 
that there is also an argument for grant funding. It 
was not easy to resolve this issue before the 
introduction of the bill, which is why there are no 
references to it. At stage 2 we hope to lodge 
amendments on some kind of grant-funding 
scheme, but we will wait to see the stage 1 report 
first. 

Maureen Macmillan: Citizens Advice Scotland 
would like there to be grant funding. Which 
organisations or individuals do you foresee having 
case-by-case funding? 

Hugh Henry: At this stage, it would be wrong to 
identify who would have case-by-case funding and 
who would qualify for grant funding. All we are 
saying is that both types of funding could have a 
role. In some areas of work, there could be an 
argument for case-by-case funding, but at stage 2 
we will consider taking steps to ensure that grant 
funding is available. 

Maureen Macmillan: Do you agree with me that 
grant funding would be more inclusive and would 
encompass people who cannot get legal aid 
funding at present? 

Hugh Henry: Grant funding could be more 
inclusive, but it could equally be argued that case-
by-case funding would respond more flexibly to 
levels of demand than would grant funding. I am 
not sure that it would be appropriate to rule out 
one type of funding, and we are willing to consider 
changes at stage 2 to allow grant funding. 

Maureen Macmillan: Is it the intention that 
advice and assistance services that are offered by 
solicitors could, in future, also be offered by non-
lawyers? SLAB has suggested that, as the bill is 
drafted, non-lawyers could offer only preliminary 
advice.

Hugh Henry: The bill does not attempt to create 
a parallel system, with people who are legally 
qualified and people who are not qualified both 
offering the same services. It is not about creating 
an alternative legal profession; it is about 
identifying areas in which non-lawyers may be as 
able to offer advice as are lawyers. I remember 
from my days as a welfare rights worker—and I 
am going back many years—that there were areas 
of the law to do with social security, 
disconnections and housing for which a range of 
community-based advisers were pretty familiar 
both with the law and with people’s problems. 
However, we knew that there would sometimes 
come a stage—if a case had to go to court, for 
example, or if certain complexities arose—when 
we would have to access people with wider 
experience. That said, I remember that social 
security commissioners sometimes dealt with very 

complex legal arguments. There are still people 
out there who do that job exceptionally well. I 
mention that just by way of example. 

Louise Miller: The point that SLAB raised is 
really a drafting point. Various steps can be taken 
towards receiving advice and assistance before 
someone gets as far as requiring full-blown legal 
aid. At the moment, only the most preliminary 
steps towards initial advice have been copied over 
into the provisions of the bill. Our legal advisers 
spotted that quite soon after the bill’s introduction, 
without our having to draw their attention to it. It is 
a mistake and we intend to correct it. 

Maureen Macmillan: That is fine. 

Will mediation services come under these 
provisions? The funding of mediation services has 
been discussed during debates on another bill, 
and some organisations that offer mediation 
services hope that they might access funding 
through this route. 

Hugh Henry: We will consider that matter 
carefully. I have a strong commitment to the 
development of mediation services, which can 
make a significant contribution. We have 
demonstrated financially and in our policies our 
support for mediation as a way of resolving 
conflict. It remains to be seen whether it would be 
appropriate to fund mediation through legal aid. I 
would not close my mind to that, but neither would 
I give you the assurance that such funding would 
automatically be available. If mediation can be 
viewed in the context of the type of cases that I 
was talking about as worth exploring, we will by all 
means consider it. 

The bill is not a means to provide general 
funding for everything that we think is desirable in 
the advice sector. I think that organisations would 
suffer if we removed the responsibility for 
providing much of the advice and support work 
from those who currently fund such initiatives. 
However, mediation has a significant contribution 
to make and we will consider it carefully. 

Maureen Macmillan: So funding from legal aid 
might perhaps be part of a bundle of funding. I do 
not want to put words into your mouth, although 
that is what I am doing. 

Hugh Henry: We would consider what you 
suggest, but I can give no commitment that 
mediation would be covered. I have a strong 
personal commitment to mediation and the 
department has a strong policy commitment to 
developing mediation services. We recognise their 
value and significance. I hesitate to say whether 
the funding situation can be remedied by legal aid. 
If a case can be made that would fit within the 
parameters within which we are examining the 
area, there is no reason why mediation would not 
be covered. However, I do not want to raise 
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expectations that funding will be available to 
compensate for current funding problems. 

Maureen Macmillan: I hear you. 

Are you confident that robust quality-assurance 
mechanisms are in place or can be put in place for 
non-lawyer advice services? Should whoever 
provides such services be subject to the 
commission regime? 

Hugh Henry: That would be difficult because we 
are talking about something specific. Other means 
may have to be sought to address that issue. 
Indeed, the provision of financing is a way of 
regulating such services. If the services did not 
meet the objectives on a case-by-case basis, 
clearly the financing would stop then or when 
grant funding was reassessed. If we did what you 
suggest, we would have to introduce a set of rules 
governing people who would not be subject to the 
same professional requirements. We might have 
to introduce levies. We need to consider how we 
can best go forward in that area. I do not know 
whether my officials have been involved in further 
discussion on that. 

Louise Miller: We have not so far considered 
having registered advisers covered by the 
commission. We must bear it in mind that there is 
currently no profession of registered adviser; the 
profession is purely embryonic. Such people will 
be able to access advice and assistance funding 
only in areas that ministers will prescribe. Many 
people in the advice sector who do not represent 
specialist agencies will not be able to access 
funding for the full range of what they do. Many of 
those who eventually sign up for funding might not 
use it in every case that could qualify. A 
characteristic of such agencies is that they often 
get funding from a variety of sources. They may 
get local authority grants and, once the bill goes 
through, they may get grants from the Scottish 
Legal Aid Board. To an extent, they will probably 
mix and match their funding to cover their costs. 

At this stage, we felt that it would be 
disproportionate to impose on registered advisers 
the full rigour of the commission, the levies and all 
the other measures that relate to the regulation of 
the legal profession. If we did that from the outset, 
I suspect that very few people, if any, would sign 
up to be registered advisers. If a profession of 
registered adviser takes off, further down the line 
some thought will have to be given to whether it is 
still adequately regulated. In the meantime, we will 
rely on the SLAB code of practice and the threat of 
deregistration if people do not comply with those 
standards. 

16:30
The Convener: Jeremy Purvis will ask the final 

question, which is on rights of audience. 

Jeremy Purvis: The bill contains a proposal for 
the extension of rights of audience to non-
lawyers—it is in section 42, I think. As you may 
know, we recently received evidence that 
suggested that people could be assisted by a lay 
advocate, who would play a similar role to that 
which is performed by a McKenzie friend, a mental 
health advocate or an immigration adviser. Does 
the Executive have a view on opening up the civil 
courts to a lay supporter for a party litigant who is 
willing to take an oath of faithful representation? 

Hugh Henry: We are using the bill to extend 
rights of audience. Jeremy Purvis raises a wider 
issue that we had not considered. Although there 
are no plans to do what he mentioned, I am not 
sure that I would dismiss the idea out of hand. I 
will wait and see how the debate develops. 
Currently, we have no such plans. 

Colin Fox: Can I clarify that you are saying that 
you have no plans to introduce a provision that 
would allow people to use a McKenzie friend or a 
lay advocate? 

Hugh Henry: That is correct. We will see how 
the debate develops. 

The Convener: I thank the minister and his 
officials for making themselves available for a 
lengthy evidence session. We remind the minister 
of his promises to write to us on various issues. 
The clerks will liaise with his officials on the 
information that has been requested. 

We will have a five-minute break before we go 
on to item 2. 

16:33
Meeting suspended. 

16:37
On resuming— 

The Convener: Before we finish item 1, I must 
put a question to the committee. Do members 
agree to take in private consideration of the draft 
report on the Legal Profession and Legal Aid 
(Scotland) Bill at future meetings? 

Members indicated agreement.

The Convener: I thank John Swinney for his 
attendance. 
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Submission from Franks Macadam Brown for the Legal Profession  
and Legal Aid (Scotland) Bill 

The Scottish Legal Complaints Commission

The present Law Society of Scotland system involves the sifting out of inappropriate 
complaints: Report writing on complaints that have been accepted: with resultant Reports 
going to Committee for final decision. 

Reporters and Committee members are, nowadays paid, but at a “token” rate.  This is 
because there is a substantial amount of goodwill between solicitors and non-solicitors who 
are involved, who were willing to provide their services gratuitously. 

It is presumed that when matters devolve onto the new Scottish Legal Complaints 
Commission, that the Commission will not be able to expect people to provide services to it 
for free, or even at a token rate. 

It follows that either the Commission will be hugely more expensive than the existing Law 
Society structure, or some entirely new and cheaper structure will need to be created. 

So far as we can see, the main way in which a new structure that can be created that will be 
cheaper than the old would be for the decision-making progress to be an amalgamation of (a) 
the Report writing process (b) doing away with the need for a Committee stage.   

This appears to us to be feasible, subject to a number of caveats.  Firstly, Reporters, though 
mostly good, are of uneven quality, and even on the best day it is possible for a Reporter to 
get things badly wrong.  In our submission any Reporter-decision should be subject to review, 
before any decision is made final.  Even then there is still the opportunity for error, and in our 
submission there should be an appeals machinery capable of correcting such errors.  At the 
moment the Bill appears to be conspicuously silent on any appeal structure. 

Indeed, any sophisticated jurisdictional structure should have inherent within it an appeals 
machinery. 

We have concerns that the proposed machinery may in any event not be human rights 
compliant, in terms of EU Legislation, and this requires to be addressed. 

Costs: we can see that the new structure will require to be funded from the legal profession, 
as indeed is the case at the moment: though we express concern and reservation that there 
be careful budgetary and cost controls, so that costs do not escalate unnecessarily.  The 
profession should not be expected to be held to ransom on an “open chequebook” basis. 

We express grave concerns about the proposal to charge solicitors against whom complaints 
are made £500 “per case”.  Where a solicitor has been found blameless, we can see that 
nevertheless the solicitor will have paid for the exercise.  That is hardly a level playing field. 

We suggest that it may not be inappropriate for solicitors to pay, probably on a sliding scale, 
expenses where their services have been found to be inadequate.   

Conversely, where it appears that a complaint might be baseless, but the complaint is 
nevertheless ruled “in”, we feel that it would not be inappropriate for the complainer to have to 
pay a deposit to the Commission, refundable in the event of a complaint being substantially 
upheld, but being forfeit if it does indeed prove that the complaint is baseless. 

Experience: it is unclear to us how the Commission is to be manned.  Whilst we note that it is 
intended that the majority of those involved will be non solicitors, we presume that there will 
be solicitor involvement, firstly in that members of the legal profession are probably more 
familiar with the concepts and requirements of justice than are lay people, and secondly, 

593



LB1

because there will inevitably be technical issues involved where legal knowledge will need to 
be deployed to deal with those issues. 

Further: recruitment: we can see that it will probably be deemed desirable for the new 
Commission to be seen as a radical departure from the existing structure, and that the new 
structure will not wish to be seen as being peopled by the “same old faces”, albeit under a 
fresh guise. 

However: a considerable expertise has been built up with the Law Society both with the 
administrative staff, solicitor and non solicitor Committee members and Reporters, and it 
would seem to be the waste of a valuable resource if some at least of these people were not 
to be engaged in the new system. 

We trust that the foregoing observations and points are seen as being constructive, as they 
are intended. 

We have no particular observations to make with regard to Legal Aid, having withdrawn from 
the system some years ago, due to the rates of pay: the amount of bureaucracy involved: and 
the arbitrary decision making practices of the Scottish Legal Aid Board. 

Supplementary Submission 

Further to our submissions by e-mail on 14th March (which you have been good enough to 
acknowledge per e-mail of 15th March), and in particular with regard to Paragraphs 10-12 
thereof, we have had further discussions with other practitioners, who have endorsed the view 
that we have expressed therein. 

We might express particular concerns should the following circumstances arise - which, in our 
submission, are likely to arise with quite some frequency. 

If a particular piece of work is done for a given client, the fee might be £375, say.  If the client 
was then to indicate a complaint, the client would be in the position of putting it to the solicitor 
that the client would be willing to settle the alleged (and possibly completely spurious) 
“dissatisfaction” for a payment of £400.  If the solicitor was going to have to pay £500 to the 
Commission, there would be economic sense in the solicitor settling with the client in the 
lower sum of £400: but the economic impact of this would be that the solicitor had actually 
paid the client, net, £25, for doing a job of work for the client that might have been perfectly 
satisfactory. 

The way matters are currently proposed, the legislation effectively amounts to being a 
“complainer’s charter”. 

We accordingly endorse our three-pronged proposal:

1.         That the solicitors should not have it imposed upon them that they should pay £500 in 
the event of a complaint being accepted into Process. 

2.         That in the event of a complaint being upheld, that solicitors should be liable to the 
Commission in expenses, in our suggestion on some form of sliding scale, depending 
upon the degree to which the complaint had been upheld, and the seriousness (or 
otherwise) of any inadequacy. 

3.         In the event of a complaint being accepted from a complainer and admitted to 
Process, where the complaint was felt likely to be “thin”, that the complainer should 
pay a deposit to the Commission, to be refundable all or in part, depending upon the 
complainer’s ultimate degree of success. 

That, we feel, is fair to both sides. 
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There is an additional access to justice issue here.  Some types of work attract more 
complaints than others: if solicitors were obliged to pay £500 simply on the acceptance of a 
complaint (before it even fell to be determined), then solicitors might simply decline to do 
certain types of work, given the economic considerations referred to in our illustration, above.  
If that were to happen, then members of the public might find that they could not get solicitors 
to represent them, in certain areas of law. 

Franks Macadam Brown 
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Submission from Jane Irvine for the Legal Profession and Legal Aid (Scotland) Bill 

I cannot find the direct link to the LPLA Bill.  However as you have asked for views -could you 
please advise if the Bill modernises the system for complaints against advocates & provides 
an independent system for that as well as for solicitors?

If it does not can you please accept this as a response to the consultation on the new LPLA 
Bill:

I consider the new LPLA bill should change the system for complaints against advocates so 
this too is taken out of the hands of the Faculty of Advocates & self regulation & given to a 
body with resources, time and expertise to create a proper complaints system.

I am a lay member of the advocates complaints system & my observations upon it are that 
whilst the current Vice Dean has tried to enhance the system; it rarely works efficiently or to 
time, feed back to complainers is poor during the process, it is biased against complainers, it 
is almost impossible for an advocate to own up to or recognize faults or indeed be found to 
have failed in any way & the form and management of lay representation is simply designed 
not to work as it should.  It is also ridiculous that lay members should have to work for the 
Faculty for free - this militates against any real lay representation within the system.

Jane Irvine
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Submission from Commission for Racial Equality (CRE) Scotland for the Legal 
Profession and Legal Aid (Scotland) Bill

At this point CRE Scotland does not have a detailed response to make to the Legal 
Profession and Legal Aid (Scotland) Bill.  However we would like to remind you that in terms 
of statutory instruments made under the Race Relations Act 1976 (as amended) (RRA) the 
Scottish Ministers are required to have arrangements in place for assessing and consulting on 
the likely impact of their proposed policies on the promotion of race equality.   

That means that the Scottish Ministers must publish a RES which shall include: 

 arrangements for assessing and consulting on the likely impact of their proposed 
policies on the promotion of race equality;  

 monitoring their policies for any adverse impact on the promotion of race equality;  
 publishing the results of such assessments and consultation and monitoring as are 

mentioned above; 
 ensuring public access to information and services which they  provide; and 
 training staff in accordance with the general duty under s71 of the RRA and the duties 

mentioned above. 

The duty to publish a Race Equality Scheme with the above arrangements was introduced to 
improve performance of the general statutory duty (the general duty) set out in section 71(1) 
of the RRA. This states that those subject to the Act shall, when carrying out their functions, 
have ‘due regard’ to the need to: 

 eliminate unlawful racial discrimination; and 

 to promote equality of opportunity and good relations between persons of different 
racial groups; 

The view of CRE Scotland is that as soon as it is known that a particular policy or legislative 
proposal may be developed one of the first questions should be what the policy or legislative 
proposal will actually mean for people, depending on their race. 

All policy and legislative proposals and changes to existing legislation should be screened to 
identify if they are relevant to the general duty.  If the screening indicates that a policy or 
legislative proposal is relevant to the general duty it should then be fully assessed by the 
carrying out of an appropriate Race Equality Impact Assessment (REIA). Both the screening 
and the REIA should be based on regular consultation with people who are likely to be 
affected by the proposed policy or legislative proposal or who have an interest in it. There 
should also be formal consultation when the draft policy or legislative proposal is nearing 
completion. Assessment for racial equality should be seen as an essential part of all stages of 
policy development, from conception to implementation. 

One of the general purposes of the REIA is to consider adequately and then adjust or 
remove, where appropriate, aspects of proposed policy or legislative proposals which could 
be discriminatory or have a negative impact on good race relations before they are 
introduced. Monitoring for compliance with the general duty should continue to take place in 
relation to existing policy and legislation.  It should be clear from what has already been said 
in this letter that CRE Scotland believes that it is not sufficient for policies or legislation to first 
be the subject of assessment after either have been introduced.  

CRE Scotland is of the view that the Legal Profession and Legal Aid (Scotland Bill) is of 
relevance to the promotion of race equality and we would therefore expect the Scottish 
Ministers to have carried out a REIA. We do not believe that the current equal opportunities 
statements contained in the Policy Memorandums to Bills are thorough enough to constitute 
an REIA. At this stage we would therefore urge the Committee to consider whether the 
Scottish Ministers have carried out an appropriate REIA in its scrutiny of the Legal Profession 
and Legal Aid (Scotland) Bill. 
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CRE Scotland believes that a thorough consideration of race equality both by the Executive 
and the Parliament will ultimately lead to the development of better, more appropriate policies 
and legislation.  

If the Committee would like further information relating to this submission, please do not 
hesitate to contact me as above. 
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Submission from the Society of Writers to Her Majesty’s Signet for the Legal 
Profession and Legal Aid (Scotland) Bill 

We consider that some of the provisions in the Legal Profession and Legal Aid (Scotland) Bill 
stem from a misunderstanding on the operation of the guarantee fund and master policy. 
Secondly we feel that the proposed fee to be charged to a solicitor on receipt of a complaint 
will be unduly damaging to the profession.  Thirdly we are concerned that where a complaint 
is unjustified the complaint handling fee is not currently returnable. 

Would the Committee be prepared to hear evidence from the Society in open session? 

Supplementary 
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Submission from Peter Fitzpatrick for the Legal Profession and Legal Aid (Scotland) Bill 

Briefly 3 main concerns- 

1) The increase of the amount payable under IPS to £20,000 could put small firms out of 
business. In rural areas this would have a detrimental effect curtailing access to a solicitor in 
certain parts of the country. 

2) The amount payable and the system itself could lead to vexatious claims being made against 
solicitors. 

3) Some firms of solicitors may cease to carry out certain types of work where claims are 
prevalent. Again in rural areas, this could have a detrimental effect on access to a solicitor 
carrying out certain types of work. 

I trust the Committee will consider these objections. 
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Submission from Douglas Leslie for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to express some thoughts about some of the proposals in the above bill. 

Firstly, I have considerable concerns about the amount of compensation that might be 
payable under the heading of "inadequate professional" service. Nobody would argue that a 
client should not be entitled to compensation for any monetary loss that he might sustain as a 
result of his solicitor's negligence. To suggest that a solicitor might face a fine of up to 
£20,000 where there has been no monetary loss is frankly ridiculous. Inadequate professional 
service can cover a variety of "sins". I have heard of a case where a client made a successful 
complaint of IPS where his solicitor failed to keep an appointment after being unexpectedly 
delayed in court. To uphold such a complaint shows a complete ignorance of the way that 
Courts work. To allow a solicitor in that situation to face a five figure penalty is ludicrous. 

I also note that a solicitor against whom a complaint is made will face a levy even if it is not 
upheld. This is manifestly unfair.  

I know one solicitor who represented his client in a criminal case. He did not put his client in 
the witness box and the client was acquitted on all charges. His client complained of IPS 
because he had not been given the chance to state his case in the witness box (in which 
event he would almost certainly have been convicted). Needless to say this ridiculous 
complaint was rejected, but under the new Bill my colleague might have had to pay a levy to 
allow it to be dealt with. That is ludicrous.

I have heard that the proposed levy might be in the region of £500. It does not take a genius 
to work out that some unscrupulous clients who know how to "work" the system could 
threaten to make a complaint of IPS unless their bill is reduced by £400. A solicitor might be 
forced to accede to his and take the £400 loss rather than pay the levy.

Solicitors face unfounded and unsustainable complaints on a regular basis. These can be 
made for a variety of reasons ranging from ignorance of the law to sheer ignorance. To 
impose a levy to allow a solicitor to fight such complaints is totally unfair. If the public want to 
have an independent body to harass lawyers even more than the Law Society harasses them 
at present, then I would suggest that the public should fund it through general taxation or 
alternatively by being required to pay a levy for a complaint which would be returned in the 
event of it being upheld. 
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Submission from David Hughes for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to note my objections to certain sections of the Legal Profession and Legal Aid 
(Scotland) Bill currently being considered by Parliament. The key provisions of the Bill are 
summarised below and I have noted my comments under each section: -

The key provisions in the Bill are:

 A new Scottish Legal Complaints Commission, led by a Board with a non-lawyer majority 
and a non-lawyer chair, acting as a gateway to receive complaints about lawyers which 
cannot be resolved at source (but with an emphasis on complaints being resolved at source 
where possible). 

 The new Commission taking over responsibility for handling complaints about inadequate 
professional service from the legal professional bodies, the Scottish Legal Services 
Ombudsman and the Scottish Solicitors Discipline Tribunal. 

I do not consider it reasonable for the profession to be effectively governed by a board 
comprising a majority of lay members. I have struggled to find a comparison in other 
professions or walks of life and am disappointed that solicitors are being singled out in this 
manner. The Law Society Complaint section and Disciplinary Panel have, I believe, a long 
tradition of dealing with complaints concerning solicitors fairly and there is no reliable 
evidence to suggest that a body comprising mainly non-legally qualified members will be any 
better able to deal with the complex matters raised in many complaints any more effectively. 
The current system is open, accountable and scrutinised by a non-lawyer, the Legal Services 
Ombudsman. The proposed new body will simply add further bureaucracy and cost for no 
appreciable benefit. 

I wonder also what the justification is for the legal profession being dealt with this in this heavy 
handed manner? While I can accept in years gone by that solicitors were in a privileged 
position, with many exclusive areas of practice, that no longer applies. Lawyers now compete 
in most areas of their practice with unqualified or semi-qualified lay members. While lawyers 
are required by law to have a minimum level of professional indemnity insurance, contribute 
to a guarantee fund, are restricted in the methods of advertising and marketing, subscribe to a 
guarantee fund to protect the public from the fraudulent actions of their members and are 
subject already to a statutory complaints scheme that can impose fines or deprive them of 
their livelihood, where is the regulation for our competitors? What regulatory protection is 
available to protect the public from unscrupulous estate agents, employment law practitioners 
undertaking cases in the Employment Tribunal, etc. 

I find this proposal to be unnecessary, ill-conceived, a waste of public resources and to be 
wholly unjustified.

 Maximum amount of compensation for inadequate professional service complaints being 
raised to £20,000  

The level of compensation payable for inadequate professional service may require to 
increase from time to time and that is unobjectionable in principle. The proposed increased 
powers of the new commission are quite unacceptable, however, and could quite simply 
result in smaller firms or sole practitioner practices being put out of business if the worst were 
to happen. The level of compensation or fine that might currently be imposed is quite 
adequate to deal with this type of complaint. If a client has actually suffered any loss as a 
consequence of an act or default of their solicitor they can be appropriately compensated in 
the law of negligence. It is unnecessary and contrary to the established common law of 
Scotland to impose penal sanctions of this magnitude for wrongs of this type. 

 Responsibility for professional discipline remaining with the legal professional bodies and 
discipline tribunals but the way in which such complaints are handled being overseen by the 
Commission. 
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This proposal adds another level of bureaucracy to an otherwise perfectly appropriate system 
and is unnecessary and a waste of public resources. 

 First steps towards giving rights of audience and rights to conduct litigation to members of 
other professional or other bodies. 

I, along with the majority of my colleagues, have no objection to the few remaining exclusive 
areas of our practice being opened up to competition. Please ensure, however, that we are 
allowed to compete on a level playing field with our competitors by requiring them to meet the 
same high standards of professionalism, training, qualifications, conduct and be required to 
have in place comparable professional negligence insurance, contribute to a guarantee fund 
and be subjected to the same restrictions on advertising and the same degree of scrutiny and 
penalties for misconduct or inadequate professional service, as the legal profession. Unless 
and until this can be guaranteed, this proposal should be shelved. 

 Transfer of responsibility from the courts to the Scottish Legal Aid Board for granting and 
terminating legal aid in serious criminal cases. 

As I do not practice in this area I have no comment to make on this proposal other than that I 
would have thought that the courts would be best placed to ensure that the rights of the 
accused are not undermined by lack of resources for their defence team; or indeed that these 
resources are not being squandered or used inappropriately. 

 Enabling the Scottish Legal Aid Board to fund certain advisors other than solicitors to 
provide advice and assistance.

I have the same comments to make in this regard as detailed above in relation to rights of 
audience in the courts.
Please be advised that these comments are made by me in a personal capacity and do not 
necessarily reflect the views of my colleagues or my firm.

604



LB9

Submission from Paul Brown for the Legal Profession and Legal Aid (Scotland) Bill 

I have reviewed the terms of the above Bill and wish to express my concern about the 
unfairness of this Bill, not simply on the legal profession but also on the public at large. 

The Bill assumes that solicitors are the only people who provide "legal services" to the public 
but this is far from the case. My own area of specialisation is Employment Law and this area 
in particular there are any number of providers of "legal services and advice" who are not 
governed by the current rules of professional conduct and ethics which apply to solicitors. 
This already means that lawyers are at a disadvantage when dealing with clients as there is 
currently no sanction against these organisations and who are not compelled to abide by a 
framework of professional standards. Lawyers are, contrary to popular misconception, at a 
competitive disadvantage in some situations. The imposition of these new rules will make this 
situation worse. 

The current process does not sufficiently allow those who have received inadequate legal 
services, other than from a solicitor, raising a claim for the services provided. In order that the 
Bill can properly protect the public form those who provide "inadequate legal advice and 
services", it would have to be expanded to include those who provide such services. 

In addition, the amount of compensation available and the fact that the solicitor has to fund 
claims is unfair. If the process was funded by those who are deemed to fall foul of the rules, 
this would be a fairer system. In addition, as some individuals raise claims against their 
solicitor as a course of last resort, having been successful elsewhere, regardless of the merits 
of their claim, it seems reasonable that such a wholly independent organisation would be able 
to award expenses against such a claimant. 

I trust that these comments will be passed on.
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Submission from Robert Fitzpatrick for the Legal Profession and  
Legal Aid (Scotland) Bill 

Having recently completed a course of dental work which I found less than satisfactory and 
having paid a substantial bill of over £1,200 for the privilege I was just wondering if it would be 
possible to complain about the inadequate professional service provided to me by my dentist 
and the cost of treatment and possibly seek some compensation from him.  Obviously I can 
complain to the BDS (I think I can anyway) but will they pass that complaint on to an 
independent body set up by the government specifically to deal with complaints however 
unjustified?  Will they be entitled to order the complete repayment of fees?  Will they be 
entitled to compensate me for up to £20,000 independent of my full legal remedies?  In short 
is there any other profession regulated or to be regulated in this arbitrary and oppressive 
manner?  What about accountants, doctors, dentists.  Are plans afoot to regulate them in a 
similar manner.  Of course they aren't.  By all means regulate publicly funded legal services in 
any way you see fit and see access to justice disappear as it has in civil matters but why 
introduce yet another publicly funded QANGO to deal with one profession only?  Or could it 
possibly be that you expect the legal profession to pay for this? 

I for one am delighted that the Law Society can now legitimately begin to stand up for the 
profession in relation to matters as it now proposes to do.  All that is going to happen now is 
that our profession will be much better organised in fighting off complaints and being able to 
involve the Law Society in assisting us in this fight and introducing a new layer of resistance 
against complaints against the profession.   

I am a Client Relations Officer with a medium sized legal firm.  I can tell you that the public 
are now much more conditioned to complaining against everything they can and engaging 
solicitors to assist them in this and if that fails, complaining against the solicitors themselves.  
I am sure they would like the idea that solicitors are somehow so much more dodgy than 
every other profession that they need in some way to be regulated in a different manner.  Or 
is that in fact what the Committee believes anyway?

At the moment we consider ourselves to be judged by our peers and few people argue 
against that type of justice.  As soon as you remove this you will definitely see a hardening of 
attitudes and in my view make the handling of the public's complaints more problematic 
instead of less so.  That is probably the price the Scottish Parliament is prepared to pay to 
continue the cult of lawyer bashing which permeates society as a whole and sets the 
profession apart from any other. 

Please don't hesitate to contact me once you start considering how the Scottish Parliament 
should get involved in setting up regulatory bodies for other professions.  We know this will 
never happen and I wonder why we as a profession are being singled out for this type of 
treatment.  Every professional person is placed in a privileged position by society and must be 
able to live up to that elevated position.  Lawyers are not afraid of this responsibility and with 
the prompting of their professional body have up to now been far better than any other 
profession at demonstrating to the public that we prepared to not only listen but deal with their 
complaints however trivial they may be.  Very few solicitors get sued in the courts as opposed 
to the vast number of medics who do.  This is because our complaints handling has until now 
been first class.  Nothing is ignored and there are rigid procedures in place.  Which other 
profession can honestly say this?  Which other profession routinely sees their work reviewed 
and critiqued in an unbiased way by their peers?  Without being disrespectful could politicians 
say the same thing?  If a constituent brings a matter to a politician for them to deal with on 
their behalf and it is not dealt with adequately when a fellow politician examines it on behalf of 
the disgruntled constituent would it be appropriate that that person be entitled to be 
compensated and compensated up to a level of £20,000 and if not what is the substantial 
difference?  Is it our ability to charge fees for our work?  If so what is the difference between 
solicitors and dentists and accountants? 

Solicitors have a unique system in place and that can be the only reason now why the 
Scottish Parliament feel able to get involved.  Setting up a similar system in relation to 
politicians, accountants, dentists, etc., would be a nightmare.  Not so the hijacking of an 
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existing system.  That is all very well but why should I or more particularly the Legal Business 
that I am involved in be placed in jeopardy to the tune of £20,000.  Where did this figure come 
from?  Who decided this was an appropriate figure for all legal firms irrespective of their size 
or the value of the work carried out on behalf of the Client?  I can tell you now that a bill of 
that size would instantly bring most small to medium sized solicitors firms to their knees.  Are 
you going to compel our professional indemnity insurers to offer us cover for these claims 
because they don't at the moment and are unlikely to. 

As you can probably tell and may now realise from what I hope are the considerable number 
of submissions that have been received from the profession (many more moderate than my 
own I have no doubt!) this is a matter which my profession, usually supine to utmost degree 
feels very strongly about.  I should be most grateful if you would not rush in to any hasty or ill 
thought legislation which costs more and delivers less as unfortunately has been the case in 
so many well meaning organisations.  Some day someone will tell me what the Office of the 
Public Guardian has brought to any aspect of protection of the public that wasn't there already 
and I fear you are thinking of setting up a similarly useless organisation to regulate only one 
profession for reasons which mystify me.  Why is the state even considering meddling in such 
matters?
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Submission from Robert Honeyman for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing in connection with the aforementioned Bill and undernote my views in respect of 
some of the keys areas where this Bill will seek to change the current status of complaints 
handling within the legal profession. 

Complaints are currently handled by the Law Society in a way which is both independent to all, 
efficient, fair and economic manner.  My concern in relation to the "outsourcing" of this complaints 
function is three-fold:- 

How can it be expected that non-lawyers will have the ability to judge the quality of work and 
assess the nature of the complaint without the legal ability to understand the way in which the 
work ought to have been performed in the first instance 

The current complaints system is funded by the lawyers through their annual subscription to the 
Law Society.  If the complaints system is to be out-sourced then my concern relates to the 
funding of this system.  Complaints, by their nature, tend to come not from the large blue-chip city 
firms but from the small-to-medium sized practices.  If the Bill imposes upon the individual firm a 
levy for each complaint RECEIVED then this could have a huge impact on the ability of some 
practices to continue.  A large majority of complaints are not upheld and my concern is that in the 
event that spurious complaints are made with the attraction of larger payouts for IPS then the 
impact on smaller firms could be sizeable.  Further it is not to be anticipated that the Law Society 
will reduce it annual fees if the complaints handling function is removed from them which will be a 
double whammy to firms. 

IPS - this was a relatively novel approach from the Law Society to compensate clients who were 
not hugely happy with the service that they hade received but that the service had not fallen to 
the standard where the lawyer could be considered to be negligent.  In some circumstances this 
provided a cost free option in which the clients could obtain some compensation without the need 
for court action or to establish that they received a negligent service.  My concern about raising 
the limit for IPS to £20,000 is that this was never designed to be a forum for claims for negligence 
and was more an exercising in ensuring some element of customer satisfaction and maintaining 
the good reputation of the profession.  If clients have claims for negligence or complaints about 
their service then that should be something which is left to be determined by the courts and one 
which firms are able to insure themselves against.  For a small firm to be found to have provided 
IPS and have imposed a penalty of £20,000 in combination with the other provisions of this Bill 
could be crippling. 

At a time when times are difficult for those working in the profession with increasing demands 
from the client, increasing bureaucracy from the Legal Aid Board with little or no increase in 
reward I am hugely concerned that this Bill will serve to dissuade people from entering the law, 
result in fewer numbers of firms all with an impact on access to justice. 

The views expressed here are my own and not to be construed as those of my firm. 
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Submission from Callan Company for the Legal Profession  
and Legal Aid (Scotland) Bill 

I write to protest at the intended increase in fines under the above legislation.  As I 
understand it there will be an upper limit for fines of £20,000 notwithstanding the fact that the 
existing fine upper limit was increased from £1000 to £5000 only last year.  I further 
understand that the figure of £20,000 is a straight importation of the legislation in England in 
relation to this matter.  Of course the English Solicitors do not give anything like the protection 
to their clients that Scottish clients already enjoy in terms of the Master Policy which is funded 
by solicitors at enormous expense.  So much for Scottish solutions to Scottish problems.  
What is the point of having a Scottish Parliament that simply adopts legislation from a 
Westminster Parliament without regard to the particular Scottish position? 

This legislation is a reaction to a perceived problem as actually the number of complaints 
against solicitors is a tiny percentage of the number of cases processed, the vast majority of 
clients being extremely satisfied with their solicitors.  In fact even of the numbers who do 
complain the vast majority of these are vexatious and malicious litigants  who do not have a 
legitimate complain but complain anyway.  The upshot of their complaint as they are fully 
aware is considerable cost to their solicitor and at no cost to them.  Whilst I appreciate that 
people should not be prevented or dissuaded from lodging a complaint it would appear that 
there is no balance to this, i.e. clients have nothing to lose so complain regardless. 

While any solicitor could make a mistake and that being the case the solicitor should 
acknowledge  same ad the client should be recompensed and every effort should be made to 
put the client into the same opposition which he would have been in had there not been the 
error.  The legislation however seeks to introduce what in effect are system punitive damages 
which is the system which they have in the USA.  I am aware that many solicitors would 
welcome such a development in Scots Law as many consider the reparation law in Scotland 
particularly in relation to awards of compensation lags seriously behind other parts of the 
world.. Can the Scottish Parliament afford such a system e.g. in relation to prisoners in cells 
without proper facilities claiming against the Scottish Parliament for their negligence and 
being awarded compensation for the suffering plus punitive damages against the parliament 
who were aware of the defect but took no action. 

I have a small country practice and certainly could not afford to compensate clients and so put 
them into the [position which they would have been in anyway and then pay a £20,000 fine.  I 
view this as absurd as even the courts would not make such an award as the courts in 
Scotland work on the basis that a person should be put into the same position  as he would 
have been had the error  that gave rise to the claim not taken place..  As a result of this it is 
my view that the system as proposed should not be introduced s it will be contrary to the 
European Convention of Human Rights.  There is no provision for guaranteeing Solicitor 
representation and the requirement to pay case fees even if the solicitor is exonerated is I feel 
contrary to Human Rights Legislation and I feel that the European Courts will agree.  I 
therefore urge ministers to rethink this matter. 
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Submission from Russells Gibson McCaffrey for the Legal Profession  
and Legal Aid (Scotland) Bill 

We as a partnership are distressed to note that you will consider the submissions made to 
you in respect of the above Bill as the submission of one person only and no weighting is 
applied notwithstanding that the Law Society of Scotland represents legitimately the views of 
its ten thousand members. 

We as a partnership support and adopt in its entirety all of the representations made by the 
Law Society of Scotland to you in respect of the above Bill. 

610



LB14

Submission from Keith S Bovey Solicitors for the Legal Profession  
and Legal Aid (Scotland) Bill 

Part 1 (The Scottish Legal Complaints Commission) 

The proposal for a general levy is discriminatory and inconsistent with the status of the 
proposed commission as an independent body.  It can only be independent if funded 
independently from its sphere of activity.  There is no known precedent for a body with the 
Section 8 power of imposing large fines to be funded exclusively by persons over whom it has 
punitive jurisdiction, thereby creating a nexus between its financial requirements and its flow 
of business. 

The specific levy conflicts with natural justice and with the presumption of innocence 
guaranteed by Article 62 of the European Convention for the protection of Human Rights and 
Fundamental Freedoms. 

See HUSSAIN v: UNITED KINGDOM (Application No 8866/04) The Times Law Reports 5 
April, 2006. 
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Submission from Rosalind McInnes for the Legal Profession and 
 Legal Aid (Scotland) Bill 

I am a Scottish solicitor holding an LLB (Honours) degree and Dip LP from Glasgow 
University. I also hold a Diploma in Business Administration from the University of Bradford. I 
called in 1993. Including traineeship, I have spent more than six years in private practice 
followed by eight years in-house as a solicitor. I also teach law, to undergraduates, qualified 
lawyers internationally and journalists, as well as writing extensively on legal subjects, both 
articles and textbooks. I served six years on the Council of the Law Society of Scotland and 
continue to be involved with a number of Law Society committees and initiatives.  

The flaws in the present bill are egregious and have been amply set out in other submissions 
you are about to receive, so I will confine myself to saying that- not on the principle of external 
service regulation but on the proposed model- the scheme is neither legal nor workable. 

Leaving aside the ECHR-compliance sudden death which the Bill as drawn would meet, 
Scottish solicitors are typically well-qualified, entrepreneurial, quick to adapt and to spot traps 
set for them. Very few are likely to allow themselves to be treated as a combination of insurer 
and scapegoat for the capricious, ill-informed or ill-intentioned who inevitably form part of any 
group. It seems to me inevitable that they will instead 1) choose another field altogether; 2) 
choose a mode of legal practice that does not require them to be regulated in a way that costs 
them whether they are in the right or the wrong- which won't be difficult; or 3) choose only the 
most profitable areas of regulated legal practice. These strategies and their social 
consequences are wholly predictable. This is the perfect way to create a patchy, under-
competitive, dearly-regulated rump of a former profession, called to work with the over-
privileged.

I would align myself strongly with the thrust of the submission about to arrive from the In-
House Lawyers Group of the Law Society of Scotland and with the submissions of Alistair 
Bonnington.

These are my own views, and not those of the BBC.
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Submission from Alistair Bonnington for the Legal Profession 
and Legal Aid (Scotland) Bill 

I submit the following in my personal capacity:- 

Relevant experience:

I was admitted as a solicitor in Scotland in 1976. In addition to an LLB degree in Public Law 
(graduated 1974) from the University of Glasgow, I hold a degree in Management Studies 
from the University of Bradford. This was awarded in 1998. I have served on the Scottish 
Criminal Cases Review Commission as a Commissioner. I currently serve on the Law Society 
Education & Training Committee. 

In my daily solicitor’s practice as BBC Scotland’s Head of Legal, I deal with the public, 
Scottish and English solicitors and Counsel. I am admitted as a solicitor-advocate and appear 
in the High Court of Justiciary to represent the interests of BBC Scotland. 

I am involved in policy matters within BBC Scotland. 

I have taught part-time in the Law Schools of the Universities of Glasgow and Strathclyde for 
a period in excess of 20 years (continuously). I have taught advocacy; criminal procedure; 
professional ethics; and media law. 

The extent of this response

I will deal solely with the provisions relating to the setting up of the new Scottish Legal 
Complaints Commission as it relates to solicitors. I will not respond on Legal Aid matters as I 
have not dealt with Legal Aid cases for some considerable time and I am concerned that my 
knowledge of the operation of that system will now be out-of-date. Nor will I deal with the 
position of the Faculty of Advocates. I have not practised as an advocate, so have insufficient 
knowledge to comment on the Bill insofar as it relates to advocates. 

General principles

I support, and always have supported, the idea of an independent body to consider 
complaints against solicitors. That is to say, independent of the Law Society of Scotland. That 
is because, as a constitutional lawyer, I see a conflict between the role of the Society as 
representative of the solicitors’ profession and simultaneously as the regulator of the 
profession in the public interest.  

The Law Society of Scotland is, in effect, the prosecutor of the solicitor against whom a 
complaint has been made. In extreme cases, this will result in quasi criminal proceedings 
against the solicitor before the Scottish Solicitors Discipline Tribunal, where the Law Society 
is the prosecutor.

This dual role of the Law Society and judge and prosecutor has always been an 
uncomfortable one. Although the public will not agree with this, the reality is that most 
solicitors find the Law Society’s treatment of their cases to be harsh and brutal. The Law 
Society is perceived by the practising profession as demanding exceptionally high, sometimes 
impossibly high, standards from practising solicitors. 

Sometimes the public perception of the present complaints system (operated by the Law 
Society of Scotland), doubtless fuelled by sensational and inaccurate tabloid newspaper 
stories, has led to some lack of public confidence in the system. But, it is relevant to note that 
there is a substantial body of up-to-date independent research demonstrating that almost 
every member of the Scottish public when questioned indicates that they are very satisfied 
with the advice and services obtained from his/her own solicitor. They find the solicitor they 
deal with for their personal affairs to be honest, trustworthy and hard-working. This is a great 
tribute to the Scottish legal profession. 
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Composition of the Commission

Preliminary remarks: Hypocrisy by MSPs?

Perhaps it would be useful, when Justice 2 and MSPs on the floor of the Scottish Parliament 
are considering this matter, if they consider their own situation. As stated later in this paper, 
there is considerable public concern about dishonesty amongst MPs and MSPs, particularly 
relating to expenses. If MSPs apply the principles of “independence, openness and 
transparency” to themselves (as well as to the legal profession), then they would be judged by 
a Committee containing some MSPs, but the majority would be non-MSPs and the Chair 
would be a non-MSP. Let us say, for example, that senior members of the legal profession 
were to be in the majority on such a Standards Committee of the Scottish Parliament and 
from now on they would consider questions of conduct of MSPs. If the terms of this Bill were 
applied to this supposed Committee to them, the Committee would enjoy wide investigatory 
powers and would financially penalise MSPs in respect of any complaint made, irrespective of 
whether the complaint was proved or not ( as set out in Section 19 of the Bill). 

If MSPs would be happy with this situation for themselves, then it is perfectly reasonable for 
them to go ahead and vote in favour of this Bill. If they would not be happy about imposing 
such a regulatory regime on themselves, then they are hypocrites to vote in favour of this Bill. 

Lay members: Double standards?

I note that, in its present form, the Bill splits members of the proposed new Commission into 
“professional” and “lay” members. It is not clear to me if professional members must be 
qualified lawyers, i.e. admitted as advocates or solicitors in Scotland. In my view, it is 
essential that professional members must be legally qualified. A regulatory body requires to 
be well-informed about the matters it adjudicates upon. 

The fact that an independent body should be set up to deal with complaints against a solicitor 
does not mean that the body has to have a majority of non-lawyers. There has to be a 
balance between independence and ignorance. The more independent the composition of the 
Commission (that is to say, the more non-lawyers on the Commission), inevitably the more 
ignorant the Commission will be about the matters on which it is to adjudicate. That is 
because the work of a solicitor in many legal transactions is incredibly complex. For example, 
as a solicitor who specialises in the law of contempt, defamation, intellectual property, 
privacy, and the like, I would not be able to carry out a commercial lease transaction or a PFI 
funding transaction. However, other solicitors do that sort of work expertly on a daily basis. I 
would be not adjudge myself competent to sit on the Commission to judge lawyers in respect 
of complaints arising out of these areas of legal practice.* 

Double standards? Cf Consultation paper on Judiciary

To bring in lay people and expect them to judge complaints against legal practitioners on a 
huge range of difficult legal transactions is, on the face of it, absurd. In another current 
consultation paper (“Strengthening Judicial Independence in a Modern Scotland”), the 
Scottish Executive has emphasised the need for those who wish to be judges in Scotland to 
be rigorously tested on their abilities to fulfil that important function. At the same time, in this 
paper the Executive proposed to create a Scottish Legal Services Commission containing a 
majority of people who are totally unqualified for the task which the statute will impose on 
them. This is the Scottish Executive applying double standards.  

*An example of this arises within the Justice 2’s Call for Evidence documentation on the 
Scottish Parliament website. Under the heading “What we will do with your evidence”, there is 
a sub-heading “Defamation Material”. In this, it is stated that the Parliament will not publish 
defamatory statements or material. It further says that such statements “cannot be considered 
by the Committee.” It indicates that the Parliament will destroy such statements or material. 

This section of the website must have been inserted on the basis of advice given by the 
Scottish Parliament’s lawyers. No doubt these are able lawyers in the areas in which they 
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practise. However, I have been a defamation practitioner for 25 years, and I know that this 
advice is completely wrong. It is perfectly clear from numerous decisions of the courts in 
Scotland, and indeed of the House of Lords as our supreme civil court (eg Reynolds v Times 
Newspapers), that statements made in response to an invitation to submit evidence to the 
Scottish Parliament would easily satisfy the common law “duty and interest” test. This means 
they would not in law be defamatory. That is even if they are grossly insulting of individuals or 
groups of individuals.  

The fact that the Scottish Parliament, and the Justice 2 Committee, has been given incorrect 
legal advice on this matter illustrates the point I make rather well. If a complaint were to be 
made by MSPs against their solicitor to the new Scottish Legal Services Commission for 
“inadequate professional service”, that complaint would go to a body populated in the majority 
by lay people who would have the greatest difficulty in understanding the legal point. The fact 
that experienced Scottish Parliamentary solicitors have got this matter so hopelessly wrong is, 
in my submission, a clear indicator that it is perverse, reckless and foolish to appoint a 
Commission with a majority of lay persons to determine such cases. 

Complainants generally

In my 20 years as a solicitor in private practice (the latter 11 years as a partner), I 
experienced some complaints from clients; many complaints from members of the public in 
my acting for newspapers, particularly The Glasgow Herald and The Evening Times; and now 
in my public practice within BBC Scotland, I experience numerous complaints about 
programmes from members of the public. There is a child-like tendency nowadays to assume 
that complainants make well-founded allegations. The truth of the matter is that, on any 
objective view, a large percentage of complaints are misguided. Some are malicious – being 
made for no other reason than to obtain an advantage (usually monetary) for the complainer. 
Nor should it be forgotten that some complainants have quite serious mental health problems. 
This is not just true in the case of lawyers. No doubt MSPs know of cases themselves. 

Of course, complaints must be fully and rigorously investigated. Of course, if they are justified, 
then compensation is due to the wronged member of the public, and in certain cases the 
solicitor should suffer an appropriate and reasonable penalty. However, some of the naïve 
remarks by MSPs in the debates thus far about this matter indicate an anxiety that some sort 
of shooting war breaks out between the public and the legal profession. 

Need for trust

One of the essentials of a professional relationship with a client is trust. No professional can 
operate without trust. Trust has to be earned. It is a delicate matter and can be easily 
destroyed. MSPs are well aware of the fact that trust as between the public and politicians in 
the United Kingdom has been shattered due to the many political scandals of recent years. 
Again, this has been exacerbated by tabloid newspapers. MPs and MSPs, sadly, are now 
held in very low regard by the public. They are not trusted. 

Despite their own parlous position as regards public trust, MSPs should not be anxious to 
destroy trust where it exists elsewhere. It most certainly exists between the Scottish public 
and the legal profession. The evidence on this is clear from the results of many surveys. If 
there is an attempt by MSPs through the new Commission to “get” the legal profession, then 
that essential trust will be put at risk. This will be to the detriment of the public who require 
trusted legal advisors to represent them against others and against authority ( such as the 
Scottish Minister and the Scottish Parliament). 

Specific sections of the Bill

Section 18 – Annual General Levy

There must be considerable public concern about the Scottish Executive’s track record of 
inefficiency in setting up quangoes, which run up significant unjustified costs which the public 
have to meet. For example, for many years the Scottish legal profession operated the 
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Scottish Legal Aid system for minimal cost to the Scottish public. Now the Scottish Legal Aid 
Board probably employs at least ten times as many people to carry out Legal Aid functions as 
was the case with the Law Society. I have not seen figures, but I would be surprised if the 
Scottish Legal Aid Board did not cost about 10 times as much as what the Scottish public paid 
the Law Society under the old Scottish Legal Aid system. 

Second-class provision for the poor and needy

It has to be remembered that, if the Scottish Executive is as inefficient as usual in running this 
new quango, the costs of maintaining the quango (which have to be paid by solicitors  in 
terms of the Bill) will have to be passed on to clients. In poor areas, where the solicitors 
currently act for legally-aided clients and people of very low means, there will be no way of 
passing on the cost. There will be cash crises for such solicitors’ firms. Such solicitors’ offices 
will be forced to close. This will mean that there will be no legal services in Scotland in poor 
areas. This is a very backward step.  

The closure of legal services will be the direct and natural consequence of this levy. It is 
entirely foreseeable that this will happen. It is not credible to think that, for the first time, the 
Scottish Executive will set up a quango that works efficiently and is able to match the low cost 
service provided by the Law Society of Scotland. 

I note that the Bill proposes some sort of second rate advisors for poor people, They would be 
unqualified and trained only to a very low level. MSPs would hardly be so cavalier if there 
were dealing with the health of poorer members of the Scottish public. Taking the medical 
context further, this form of reasoning would lead to allowing butchers to perform minor 
operations. It seems odd that an Executive comprising the Labour and the Lib-Dem political 
parties should be proposing that poor citizens are given second class services on legal 
matters – but that is precisely what this Bill does 

Section 19 – Complaints Levy

I am amazed that this has been said by the Executive’s legal advisers to be “ECHR-proofed”. 
It is a clear breach of Article 6 of the Convention and doubtless the Scottish Executive will 
lose (as usual) in the court and have to pay costs to the first solicitor who has to pay this 
unjustified penalty in a case where he/she is found “not guilty”, ie the complaint is dismissed. 
This proposal is precisely the same as imposing a fine on a person who is acquitted in the 
criminal court. 

Section 25 – Commission’s duty to provide advice

It is something of a paradox that, when the Scottish Executive sets up the Commission to 
address the problem of perceived conflict of interest that it enacts a conflict of interest into the 
statute! Although in theory the advice which is to be proffered by the Commission is on 
process only, the reality is that it will stretch into the merits. Someone making a complaint to 
the Commission should have to obtain their own advice from an independent individual or 
body.

Again, it seems to me that there is a failure to understand the basic principles of constitutional 
justice. There is also a failure to impose openness and transparency in this proposal. This 
body is being given the power to adjudicate on the future of lawyers brought before them, in 
effect as accused persons. They have the power to fine up to the extent of £20,000, which is 
a figure wildly in excess of the normal fines imposed by our criminal courts in the majority of 
criminal cases involving quite serious violence or dishonesty. 

If, putting the matter into the context of the courtroom, a Judge were to intervene to give help 
to one side before the merits of the case before him/her had been explored, that would be 
seen as bias and a possible grounds for setting aside any decision he reached. The same is 
true of this proposal. 
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Conclusion

The key question for MSPs as representatives of the Scottish public should be to ask if the 
Bill will improve the standard of legal services enjoyed by the Scottish public. Plainly, it will 
not. It will destroy the provision of legal services to poorer areas and it patronisingly suggests 
that a second-rate service be provided to poor people – this to be carried out by people with 
no qualifications whatsoever. It intends to set up a two-tier system of law, with poor people 
very much on the lower rung of the ladder. A huge percentage of lawyers currently practising 
in Scotland came from relatively lowly backgrounds. To us, this is highly offensive. 

Lawyers are generally committed to the principles of equality and fairness before the law. For 
the Scottish Parliament to propose setting up a system whereby they deliberately set out to 
destroy equality and fairness is not something with which we wish to be associated. Nor I 
believe do the Scottish public. 

The Scottish Parliament has already built up a reputation as being a “knee-jerk” legislator. It 
passes laws which are not properly considered and are often in response to tabloid 
newspaper headlines. 

Doubtless, if this Bill makes its way through Committee and through Parliament, there will be 
lurid tabloid newspaper headlines based on inaccurate facts. A mature Parliament would be 
able to examine such coverage, evaluate it and take such notice of it as is democratic. It is to 
be hoped that the Scottish Parliament has reached the stage in its development where it 
might be able to apply that kind of approach to this Bill. 
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Submission from Lindsay and Kirk for the Legal Profession and  
Legal Aid (Scotland) Bill 

We are a small firm.  We have by and large chosen to do Legal Aid work.  Over a 
considerable number of years there has been no increase in Legal Aid fees whilst costs of 
operating our practice rise year on year.  Profit margins have declined, particularly in the 
provision of Civil Legal Aid, to such an extent that we are now seriously contemplating 
withdrawing from providing Civil Legal Aid.  We understand that the complaints procedure will 
be self-funding.  In addition to the annual general levy we are led to believe that on a 
complaint being made, the firm of solicitors will be requested to pay the sum of approximately 
£300 which is non-refundable.  The cutbacks in Legal Aid are already denying many people 
access to justice.  If the self-funding proposals are passed, then our firm will not take on 
clients that perhaps deserve representation, but either have the potential for making a 
complaint, or wish a piece of work done which economically it is not worth our while doing in 
case a complaint is made.  This will further reduce access to justice within the Scottish 
population which we believe is a very backward step. 

Lindsay and Kirk 

618



LB18

Submission from Andrew Haddon & Crowe WS for the Legal Profession and  
Legal Aid (Scotland) Bill 

We write in relation to the Legal Profession and Legal Aid (Scotland) Bill to express our concerns 
in relation to certain aspects of the Bill. 

As can be seen from our letterhead, this is a small two-partner practice providing a service to the 
citizens of Hawick and its environs.  We are general practitioners dealing with conveyancing, 
executries and both civil and criminal court work. 

We have to say that we are most concerned about the proposed Scottish Legal Complaints 
Commission and its related powers.  Our information is that the Commission will primarily be 
staffed by non-lawyers whose capacity to appreciate the complexities of legal practice will be 
negligible.  We already have to operate in a similar environment in our dealings with the Scottish 
Legal Aid Board when matters of any complexity have to be referred to the Board’s solicitors.  
The distinction between the Legal Aid Board and the Complaints Commission is that all 
complaints will require a knowledge and understanding of both the law and the way in which legal 
practices operate. 

The proposal that individual solicitors can be required to pay compensation of up to £20,000 to a 
client for inadequate professional service is totally disproportionate. It is accepted that in 
appropriate circumstances, clients should be compensated if the level of service which they are 
entitled to expect is not delivered.  Given the level of profitability of most mixed practices of this 
size it’s highly unlikely that many of them would be able to endure two substantial complaints 
within any one financial year. 

We think it wrong that only the legal profession should be targeted in the manner laid out in the 
Bill.  Inadequate professional service is rife in both central and local government and the amount 
being offered by these bodies for loss suffered or inconvenience or distress is minimal compared 
to the level of compensation which solicitors will be required to pay.  It is unfortunate that the 
Parliament has indulged in tunnel vision and not looked at all the areas where the electorate has 
the right to expect an appropriate payment for inadequate service. 
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Submission from Raymond S Hislop for the Legal Profession and  
Legal Aid (Scotland) Bill 

I recently received a circular letter from the President of the law Society of Scotland 
suggesting that members such as myself should write to the Justice 2 Committee setting out 
our concerns. 

While that might seem like a good idea, I am not sure that from your elevated position in 
luxury in your new Parliament building, you wish to hear any news, let alone bad news from 
the coal face. 

The President of the Law Society of Scotland recently received a letter from me on the 
subject of Draconian Legislation. 

Mine is a small firm and I have a number if “injustices” to deal with because I work on my 
own.  I am aware that the Law Society of Scotland has tried to help out but has found itself 
unable to assist. 

As a small firm I am aware that when I have a problem, most of the remainder of the 
profession usually has a large and very serious problem.  In certain respects, I view my firm 
as the “bird in the cage” down a mine.  And the coal face is neither safe nor pleasant.  While 
your legislation can make it safer, it can also make it more dangerous.  And recently the 
legislation has been designed to make it more dangerous.  That is not good.  That is not 
enlightened.

I enclose a copy of my letter to the President of the Law Society.  While the last paragraph 
may seem like an irrelevance, it is not.  The dislodgement of The Oak Beam tells me what I 
already knew. 

Annex to submission from Raymond S Hislop for the Legal Profession and Legal Aid 
(Scotland) Bill 

(Letter from Mr Hislop to the Law Society of Scotland 07/04/06) 

I have your circular letter of 4 April 2006 setting out the Society’s concerns with regard to the 
Bill.  Your letter indicates that a letter should be sent to the Justice 2 Committee.  In the 
circumstances I am copying them into this letter. 

You will note from your files that I recently wrote to you 3 march 2006 in connection with what 
I regard as “draconian” legislation.  I note also from my records that on 7 July 2005 I wrote to 
you with a copy of my letter of 7 July 2005 to Cathy Jamieson as the Justice Minister in 
connection with the proposed reforms. 

I am well aware that the genuine representations made by the Law Society of Scotland are 
being ignored by the Parliament and the alleged “consultation process”, misleading and 
inaccurate.  I said that in my letter to Cathy Jamieson on 7 July 2005. 

I am aware also that retrospective legislation has been introduced by the United Kingdom 
Parliament.  That is NOT good.  Equally the Legislative and Regulatory reform Bill, if I 
understand it correctly, is likewise, NOT good, and in my terms lacks both enlightenment and 
fairness. 

I am entirely satisfied that the so called Scottish Legal Complaints Commission, will be 
UNFAIR.  The lack of proper consultation with bodies such as yourselves, means that that is 
the inevitable result.  The £20,000 limit, may be fine to those on salaries of £90,000.00 + per 
annum, but as I am sure you would be able to tell the Justice 2 Committee if they would care 
to listen, there are a number of your members who are doing an excellent job for their clients, 
but on an income at a fraction of that sum.  Clearly the proposed reforms are intended as a 
clear out of those who according to a “Darwinian Model” are expendable and with whom the 
Legal Profession can manage without. 
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I would therefore regard yourselves as being entirely correct when you say that the number of 
solicitors will decline, although I would not agree that it would be in areas of legal aid work 
which are probably among the more remunerative if operated on a “factory basis”.  My firm 
has withdrawn from the Legal Aid, simply because the regulatory framework as such made it 
uneconomic to do so in small numbers. 

The proposed costs as lumped on the profession should not be countenanced.  I have been 
through your IPS system and it has left considerable distaste.  However it has made me 
aware of how the system can be worked a manipulated; particularly with regard to negligence 
matters.  The new system with it £20,000 initial ceiling will be a magnet for all kinds of 
spurious claims you could probably demonstrate to the Justice 2 Committee, that is if they 
wanted to hear about that. 

After I had paid under an IPS sums due, I was made aware of a Professional Negligence 
Case on the same matter.  While that was also settled it was done with the “benefit” of the 
Professional Indemnity Policy.  In my small business the professional Indemnity is a MAJOR 
COST, and I would imagine it is a major cost to larger firms.  But it is not “honest” for as the 
claims are met, we are then “loaded” so that the costs effectively are “paid back” in the 
increased premiums.  For small firms such as mine, it is increasingly a question as to whether 
it is worth the “candle”. 

The Human Rights aspect covered in your letter I regard as nonsense.  The ECHR is a recipe 
for injustice.  So, likewise political correctness is a recipe for injustice.  If the politicians fail to 
appreciate that “Fairness” is material to a justice system, you have NO justice system. 

Of course the justice system does not need to be fair.  The state, with its fully funded and 
indemnified Prosecution service can “select” and “manipulate” evidence which will “assist” to 
obtain convictions so as to “improve” the “conviction” rate.  The state can indulge in “politically 
correct trials” and the populace require, including in certain system to indulge in judicial 
murder with death sentences.  The politicians can, by passing the appropriate laws made it 
utterly Draconian. 

Perhaps there is a desire for a “Dark Age” to return, to throw out all “enlightenment”. As far as 
I am concerned it is TRUE that Gravity is “variable” and that the “big bang” theory of creation 
is not correct.  E = mc squared is merely a convenient understanding.  Darwin was only 
“partly” correct with evolution, and if you throw out fairness in a justice system, it is more than 
an oak beam that will be dislodged. 

Raymond S Hislop 

Annex to submission 

(Letter from Mr Hislop to the Law Society of Scotland 07/04/06) 

I have your circular letter of 4 April 2006 setting out the Society’s concerns with regard to the 
Bill.  Your letter indicates that a letter should be sent to the Justice 2 Committee.  In the 
circumstances I am copying them into this letter. 

You will note from your files that I recently wrote to you 3 march 2006 in connection with what 
I regard as “draconian” legislation.  I note also from my records that on 7 July 2005 I wrote to 
you with a copy of my letter of 7 July 2005 to Cathy Jamieson as the Justice Minister in 
connection with the proposed reforms. 

I am well aware that the genuine representations made by the Law Society of Scotland are 
being ignored by the Parliament and the alleged “consultation process”, misleading and 
inaccurate.  I said that in my letter to Cathy Jamieson on 7 July 2005. 
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I am aware also that retrospective legislation has been introduced by the United Kingdom 
Parliament.  That is NOT good.  Equally the Legislative and Regulatory reform Bill, if I 
understand it correctly, is likewise, NOT good, and in my terms lacks both enlightenment and 
fairness. 

I am entirely satisfied that the so called Scottish Legal Complaints Commission, will be 
UNFAIR.  The lack of proper consultation with bodies such as yourselves, means that that is 
the inevitable result.  The £20,000 limit, may be fine to those on salaries of £90,000.00 + per 
annum, but as I am sure you would be able to tell the Justice 2 Committee if they would care 
to listen, there are a number of your members who are doing an excellent job for their clients, 
but on an income at a fraction of that sum.  Clearly the proposed reforms are intended as a 
clear out of those who according to a “Darwinian Model” are expendable and with whom the 
Legal Profession can manage without. 

I would therefore regard yourselves as being entirely correct when you say that the number of 
solicitors will decline, although I would not agree that it would be in areas of legal aid work 
which are probably among the more remunerative if operated on a “factory basis”.  My firm 
has withdrawn from the Legal Aid, simply because the regulatory framework as such made it 
uneconomic to do so in small numbers. 

The proposed costs as lumped on the profession should not be countenanced.  I have been 
through your IPS system and it has left considerable distaste.  However it has made me 
aware of how the system can be worked a manipulated; particularly with regard to negligence 
matters.  The new system with it £20,000 initial ceiling will be a magnet for all kinds of 
spurious claims you could probably demonstrate to the Justice 2 Committee, that is if they 
wanted to hear about that. 

After I had paid under an IPS sums due, I was made aware of a Professional Negligence 
Case on the same matter.  While that was also settled it was done with the “benefit” of the 
Professional Indemnity Policy.  In my small business the professional Indemnity is a MAJOR 
COST, and I would imagine it is a major cost to larger firms.  But it is not “honest” for as the 
claims are met, we are then “loaded” so that the costs effectively are “paid back” in the 
increased premiums.  For small firms such as mine, it is increasingly a question as to whether 
it is worth the “candle”. 

The Human Rights aspect covered in your letter I regard as nonsense.  The ECHR is a recipe 
for injustice.  So, likewise political correctness is a recipe for injustice.  If the politicians fail to 
appreciate that “Fairness” is material to a justice system, you have NO justice system. 

Of course the justice system does not need to be fair.  The state, with its fully funded and 
indemnified Prosecution service can “select” and “manipulate” evidence which will “assist” to 
obtain convictions so as to “improve” the “conviction” rate.  The state can indulge in “politically 
correct trials” and the populace require, including in certain system to indulge in judicial 
murder with death sentences.  The politicians can, by passing the appropriate laws made it 
utterly Draconian. 

Perhaps there is a desire for a “Dark Age” to return, to throw out all “enlightenment”. As far as 
I am concerned it is TRUE that Gravity is “variable” and that the “big bang” theory of creation 
is not correct.  E = mc squared is merely a convenient understanding.  Darwin was only 
“partly” correct with evolution, and if you throw out fairness in a justice system, it is more than 
an oak beam that will be dislodged. 

Raymond S Hislop 
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Submission from Tom Davidson for the Legal Profession & Legal Aid (Scotland) Bill 

Having reviewed the above Bill I wish to express the following views on certain of the Bill’s 
stated purposes:- 

1.      Section 8

The proposals to: 

a) increase maximum compensation for inadequate professional service from the current 
upper limit of £5,000 to £20,000;

b)  to give no appeal against the Legal Services Complaints Commission to the Courts and  

c) to have said Commission funded by a general levy on legal practitioners and a levy on 
complaints (whether the complaint is upheld or not) are ill advised. 

In relation to a) having had the maximum level of compensation raised just last year from 
£1,000 to £5,000 what justification is there for increasing the limit again fourfold?   

In relation to b) the lack of ability to appeal will not comply with European Convention on 
Human Rights, which I suspect will also be the case in relation also to c)  

c) is of most concern.  

Firstly, it appears the legal profession will be writing a blank cheque to fund the new 
Commission, the current costings for which I suspect may be considerably understated. If the 
Executive are satisfied as to their costings, let a cap be put on the funding from the legal 
profession so that we pay no more than the cost of administering the current system and let 
the Executive, not the profession, pay for any additional funds that may be require. 

Secondly it must surely be more fair than that proposed that a higher case handling fee is 
charged to a solicitor against whom a complaint is upheld, rather than a flat handling fee 
applying to call cases. 

2.      Legal Aid

The Bill will also cause particular problems for Legal Aid practitioners.  The increased costs to 
be absorbed and the risk management considerations viewed against the likely return will 
undoubtedly mean that other firms, as my own firm has done, will cease doing any new Legal 
Aid cases. This will impact upon the public’s access to justice – surely not something that the 
Executive wishes to be the result of their Bill. 

In the circumstances I respectfully suggest that consideration be given to amending the Bill to 
take account of the foregoing. 

Yours faithfully 

Tom Davidson 
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Submission from British and Irish Ombudsman Association for the Legal Profession and 
Legal Aid (Scotland) Bill 

As you are may be aware, the British and Irish Ombudsman Association (BIOA) responded in 
August 2005 to the Scottish Executive consultation paper: Reforming complaints handling, 
Building consumer confidence – Regulation of the Legal Profession in Scotland. One of the 
points made in our response was the recommendation that any proposed new legal complaints 
scheme be called an ombudsman scheme. 

BIOA understands that the name in the Bill of the new legal services complaint-handling 
scheme is the ‘Scottish Legal Complaints Commission’    BIOA feels very strongly that the 
scheme should be known as an ombudsman scheme, with the word ‘ombudsman’ in the title. It 
is one of BIOA’s core objectives to encourage the use of the title of ‘ombudsman’, a term which 
continues to gain growing public recognition and respect.  A dilution or fragmenting of the 
complaint-handling landscape with a plethora of other titles such as ‘commissioner’ and 
‘adjudicator’ is not helpful and can confuse, in our view. We feel that it would be a missed 
opportunity and a shame if a new statutory scheme is given any name other than ‘ombudsman’. 
We have similarly made this point to the Department for Constitutional Affairs in relation to the 
proposals in its recent White Paper, The Future of Legal Services: Putting Consumers First, to 
create a new legal services complaint handling body for England and Wales.  BIOA will 
continue to actively encourage the use of the term ‘ombudsman’.
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Submission from Lorne Graham for the Legal Profession and Legal Aid (Scotland) Bill 

The principle that a profession establishes and funds its own complaints machinery is clearly 
exposed to the criticism that it is going to be inherently biased in favour of its own members. 
However, this principle has existed in practice because often only an appropriately qualified 
professional has the necessary expertise to assess whether or not a complaint is justified 
against a fellow professional. The Law Society of Scotland has however accepted that for 
justice to be seen to be done, this machinery must be as far removed from the profession as 
possible. 

Legal complaints are rarely so obscure as to only be fully understood by legal professionals. 
Nonetheless, a finding of professional negligence in any particular field used to require that a 
body of experts in that field agree that an action or behaviour was negligent. The Bill does not 
adhere to this fundamental principal of assignment of blame and instead gives the decision-
making power to unqualified persons and demands that the ‘defender’ in the complaint settles 
costs regardless of outcome. 

It would appear that we are asked to accept what is clearly a breach natural justice if not of 
Human Rights and that we are to personally fund the salaries of what was mainly a voluntary 
body whilst other forms of paid ombudsmen or justice bodies are funded from taxes. 
Furthermore, we are to pass control of key conduct and policy decisions of our profession to 
this body, even where a specific claim has not been made. 

My first criticism of the Bill is therefore that it goes so far in its efforts to make the complaints 
machinery independent of the profession that it is actually inherently biased against the 
profession. 

With such an inherently biased system in place, it may well be that the much publicised 
disappearance of the small High Street law practice will come to pass. The risks may be too 
high when these firms are constantly forced to reduce fees in a consumer-driven economy. 
Perhaps this is an inevitable backlash of the profession having behaved like a cartel in the 
past and consumers are now reacting to their new freedom of choice. 

However, in doing so they may be damaging their own marketplace and the true value of the 
service on offer in their local law practice. A new form of legal service: remote, clinical, 
restrictive in choice and free of personality and personal service emerges to fill the void. We 
have seen this happen to banking, grocery supply and many other High Street shops. We 
have seen how the High Streets become clones of each other, with the same shops present 
in every town offering the same goods. We have seen how these companies operate so 
successfully that they actually transcend the free-market by undercutting to remove 
competitors and ultimately delivering far less choice than was previously available. 

The transition has been shown in other industries to be barely perceptible to the consumer 
until it is too late to reverse. If it was to happen to the provision of legal services, small print 
and not an independent body would govern complaints. The purpose of the Bill would have 
been usurped and the consumers it aimed to protect would have been disenfranchised. 

My second criticism of the Bill therefore that it does little to address improving quality of 
service and instead focuses on compensation for poor service. In doing so, the Bill risks the 
severe contraction and possibly the destruction of the local profession. 

Lorne C Graham 
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Submission from Donald Reid for the Legal Profession and Legal Aid (Scotland) Bill 

I was disappointed to read that the legal profession is not be given a right of appeal from a 
new quango set up under this Bill. Why is it justifiable to apply the rule of law to everyone but 
not to lawyers? Surely that is contrary to Human Rights law? Surely someone within the 
Executive’s legal body could have foreseen this problem and dealt with it effectively or is it 
policy to refuse rights of appeal to lawyers? 

I am surprised that the Executive seems to think this Bill necessary. I was not aware of a 
huge public clamour for this legislation. I thought the Parliament worked on evidence lead 
legislation but was clearly wrong.  

The attack on the legal profession in this Bill goes to the heart of the independence of the 
profession. In an attack on democracy – bans for this that and the next thing that seem to 
obsess the Parliament (perhaps it has nothing much to do really) – start with attacks on those 
capable of defending the public from the executive arm of government and in that context this 
Bill is a step too far. 

I realise that no matter what I say will make no difference. Eventually, enough people will vote 
with their feet and leave such a restricting country as this Executive seems keen to make us.   

Donald I S Reid 
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Submission from Janette Wilson (Solicitor to the Church of Scotland) for the Legal Profession 
and Legal Aid (Scotland) Bill 

In my capacity as Solicitor of the Church of Scotland, I head up the Church’s Law Department which 
provides legal services to the Church’s congregations, Presbyteries and central Councils and 
Statutory Corporations.  As a co-opted member of the Council of the Law Society of Scotland and, in 
particular, from my membership of the Society’s Professional Conduct Committee, I have a good 
knowledge of the workings of the current complaints system. 

I regret that it appears to be the general public perception that the current system is not working well.  
Whilst I do not agree, I share the Council’s pragmatic view that complaints relating to inadequate 
professional service (“IPS”) should be dealt with by a non Society body which will be viewed as 
independent both of the Society and the profession.  Such a body should however also be free of 
influence/pressure from other outside bodies including the Scottish Executive.   I would strongly 
oppose any attempt to hive off from the Society and the Scottish Solicitors’ Discipline Tribunal 
consideration of complaints of professional misconduct and I can see no justification for the proposed 
Commission to have oversight of the Guarantee Fund and the Master Policy.  These three areas are 
hallmarks of the legal profession in Scotland.  If removed or compromised, the profession’s traditional 
role in a society founded on respect for the rule of law will, in my view, cease “to be” and the provision 
of legal services is likely to become just another business activity with its practitioners pursuing only 
“the fast buck” and not the aims and ideals which brought me into the profession.  I am also 
disappointed to note that the Bill makes no attempt to regulate those outwith the profession who offer 
legal services.  The activities of a number involved in claims handling, will writing and executry 
business is quite disgraceful and until the worst happens, members of the public are generally 
completely unaware of the limited avenues of redress open to them. 

I fear that the increase in the potential award for IPS to £20,000 may result in a severe lack of access 
to justice situation arising.  The parallel with the current situation regarding dentists is obvious.  Firms 
will switch from the risky areas and in particular concentrate on commercial work.  The fact that there 
is no effective right of appeal from decisions made by the Commission is simply untenable and the 
Bill will presumably be amended to remove this obvious incompatibility with Human Rights legislation 
at Stage 2. 

As an In House lawyer, I have practical concerns about the manner in which the Commission will be 
funded and in particular the annual levy which it would appear it is envisaged will be payable by all 
solicitors holding a practising certificate.  The practising certificate subscription for most In House 
lawyers is met by their employers and such solicitors are not entitled to provide legal services for 
members of the public – only for their employer.  I suspect that many employers will baulk at meeting 
this additional payment given that it would be unheard of for an employer to deal with any issue of 
inadequate performance by their employee other than through a disciplinary route.  The In House 
sector of the profession is its fastest growing area with the number of those employed in public sector 
and commerce being some 27% of those holding practising certificates.  From a analysis of what 
such practitioners do, it is clear that only a limited numbers of employers decide to employ solicitors 
purely for the carrying out of work for which a practising certificate is required.  They are valued 
because of the other skills and qualities which their training develops and enhances.  As an example, 
the Church currently employs 11 solicitors with practising certificates, most of whom are entirely 
engaged in work which does not require a practising certificate.  Strictly speaking, we could function 
with only one Solicitor holding a practising certificate. 

In addition, faced with the possibility – even a remote one – that a vindictive employer, as well as 
taking disciplinary procedures, might also endeavour to obtain an award of compensation for alleged 
IPS, many In House lawyers may in future positively decide not to take out a practising certificate. 

The loss of this section of the profession would clearly increase substantially the levy to fund the 
Commission payable by those in private practice.  More importantly, it will imperil the viability of the 
Law Society to carry out its remaining functions both of regulation and of representing the interests of 
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both the profession and the public – for example its much valued role of commenting on proposed law 
reform.

I would therefore urge that the Bill be amended firstly to exempt those solicitors who work in house 
from the annual levy.  Secondly, I would also urge the Committee to re-consider the manner in which 
the running of the Commission is to be funded and the possibility that part of such costs be met from 
public funds. 

Janette Wilson 
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Submission from David McIntosh for the Legal Profession and Legal Aid (Scotland) Bill 

The proposed new Commission will introduce a manifestly unfair and draconian scheme to 
compensate complaining clients. The Commission could make an order for payment of 
compensation of £20,000 in circumstances where a Court could not find there had been any 
loss caused by the solicitor's professional negligence. Clients would be aware of that and we 
face being bombarded with complaints which are far more likely to be succeed than a claim 
arising from professional negligence. In addition there is no to be no right of appeal against 
the decision of the claims handler which flies in the face of natural justice and is therefore 
unfair and unreasonable. Funding of the scheme is to be partly through a levy on firms who 
are complained against even if that complaint is entirely unjustified and rejected. The 
proposed new scheme is therefore a serious concern to the profession and can not be 
implemented standing the real prejudice detailed above. The interests and rights of solicitors 
require adequate protection and this is sadly lacking in what is being proposed. 

David McIntosh
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Submission from AJ Spencer Kennedy for The Legal Profession and 
 Legal Aid (Scotland) Bill 

I write to express my concern about this bill. Already there are areas of law and areas of the 
country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

I work in a firm of solicitors where we act largely for individuals, often in difficult 
circumstances. We fully recognise that if an error made causes loss, compensation should be 
paid. What cannot be acceptable is for the proposed new commission to have power to 
impose a penalty of up to £20,000 without proof of fault or loss. It is particularly concerning 
that there would be no appeal available against any such decision. Right-minded individuals 
would be troubled at the idea that the funding of the commission should be dependent on 
payments based on the number of complaints made against a firm, even if those complaints 
were wholly unjustified and were rejected. 

Like many other firms, we will have to consider carefully whether we can continue to do work, 
often at Legal Aid rates, for clients who already feel aggrieved about something and may well 
complain about our services if the outcome is not to their liking. That would lead to a further 
reduction in the availability of legal advice in certain important areas of the law. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. The apparent reason for the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments 

A J Spencer Kennedy 
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Submission from Thomas Queen for the Legal Profession and Legal Aid (Scotland) Bill 

As a practicing Solicitor of more than 25 years who has only been the subject of two 
complaints in my entire career, both spurious ones where I was completely exonerated, I 
have found the new proposals for the Independent Complaints Commission to be wholly 
contrary to natural justice and a breach of current Human Rights Legislation.  At the risk of 
digressing, the complaints against me were (a) a client’s mortgage rate went up and I was 
somehow responsible even though the client had arranged their own mortgage through their 
own Building Society without any involvement from me (suffice to say there had been no 
complaint when the rate had initially fallen) and (b) a client who was only second at a closing 
date at which there were seven other offers – were seven out of eight Solicitors guilty of a 
professional negligence?  

I have nothing against the establishment of an Independent Complaints Commission but my 
concern centres around the lack of external Appeal in particular and the prospect of payment 
of a case fee even where the Solicitor is exonerated in full.  Could either of these scenarios in 
(a) and (b) above result in a case fee/fine even when the claim was clearly vexatious?  If 
clients are “bought off” by the Solicitor concerned paying them a small amount to avoid the 
possibility of a case fee ultimately arising from the less reasonable and fair minded amongst 
us then more economic complainants will simply jump on the band wagon looking for a 
shilling or two to buy them off.  A form of institutionalised black mail.  Such a situation does 
not help anyone least of all those with genuine grounds for complaint who are likely to be lost 
in a sea of unjustified and frivolent claims.  By all means put members of the Law Society to 
the test but make standards reasonable, do not include an assumption of error and 
incorporate a robust external appeal system to weed out the nuisance claims and make the 
complainer at least as equal as the Solicitor complained of for the case fee where the Solicitor 
is completely exonerated.  

Thomas Queen  LLB. NP.
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Submission from Elizabeth Dunlop for the Legal Profession and Legal Aid (Scotland) Bill 

I write as a lay reporter to the Law Society for the last five years. I am extremely concerned about 
the possible effects that some of the proposed legislation will have on small legal businesses and 
those in the rural areas of Scotland. I am concerned especially about the proposal to charge 
Solicitors up to £20,000 for work that is judged to be of an Inadequate Professional Standard and 
that the proposal is that accused solicitors will pay the costs of any investigation. My concerns are 
listed below. 

1. It seems to me to be unfair and unjust for anyone to be expected to pay for proving themselves 
to be innocent and for their accuser to walk away without contributing anything to the enquiry that 
they have started.  It is not unknown for a complaint to be made by a client who is reluctant to pay 
the bill for work that has been completed and completed well.  It seems to me that it is wrong to 
expect the solicitor in a case like this to have to pay for the enquiry when they are, and are 
proved to be, innocent of the charge against them. 

2. It is not unknown for clients to expect that work will be done more quickly that it is and, 
frequently, the reason that things take longer is that another company or firm has not responded 
to requests from the Solicitor. Even when the Solicitor has explained the situation to the client, the 
client makes a complaint.  I consider that it is manifestly unfair that, in these circumstances, when 
the client has had an explanation and the situation is clearly because of a situation that is outwith 
the control of the Solicitor, the Solicitor should have to fund an enquiry. It is also a waste of the 
investigator’s time. 

3. I am concerned that rural Scotland will become devoid of Solicitors especially where Solicitors 
have decided that it is not financially worth taking on Legal Aid Clients or taking on new clients 
who they think might create a complaint against them. This will render those who might most 
need the services of a Solicitor – such a single parent, women in an abusive relationship and 
anyone without their own transport (public transport being notoriously unhelpful in some areas) – 
unable to access legal help.  The majority of legal firms left operating in Scotland will be those 
with a large caseload, and in areas where that load can be generated. Rural areas will not have 
the ability to generate this volume of business. There is a danger that there will be some 
reasonably sized towns that will not have any lawyers. This does not seem to me to be a sensible 
way forward to benefit the community. It seems to me that the losers will be the more vulnerable 
members of the community, the ones who need legal advice the most and to whom it could now 
be denied. 

4. At the moment there is a significant number of lay reporters and of lay people on committees at 
the Law Society. We are independent and our views are not influenced by consideration for or 
loyalty to lawyers. Do you have a guarantee that the people assessing future complaints will be 
similarly unbiased?  It seems to me that they could be influenced by whoever is paying their 
salary cheques. Will they know enough of the intricacies of the legal profession to be able to 
make a sound judgement? 

During my years with the Law Society three things have impressed me – 

a) That the overwhelming majority of lawyers work for the benefit of their clients and treat 
their clients with courtesy and respect. 

b) That if anything goes wrong, the Law Society steps in and makes sure that the client is 
inconvenienced as little as possible. 

c) That lawyers guard jealously the reputation of the legal profession. 

I hope that this situation will continue after the Executive have re-organised the Legal Complaints 
system to their satisfaction. 

Elizabeth Dunlop 
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Submission from Terry Peter Ginesi for the Legal Profession and Legal Aid (Scotland) 
Bill

I refer to the above Bill that will shortly be considered by the Justice 2 Committee. 

I should be grateful if you could place the enclosed submissions for consideration by the 
Committee.   The submissions relate to the principles underlying the sections of the Bill 
dealing with the proposed Scottish Legal Complaints Commission. 

I should be grateful if you would have noted that I am a Solicitor in private practice and that I 
have declared this interest in presenting my submissions. 

Further, the views express are my own and not that of any other person within this Firm. 

I understand that the closing date for submissions in Friday 21 April 2006. 

I should be grateful if you would acknowledge safe receipt hereof and confirm that the 
enclosed submissions will be placed before the Committee for consideration. 

Terry Peter Ginesi 
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Submission from David R Adie for the Legal Profession and Legal Aid (Scotland) Bill 

I have read and considered the Law Society’s response to the above on behalf of the 
Profession and personally wish to endorse the Society’s approach and to reiterate the points 
made by the Society. 

Reference is made to the Law Society’s Memorandum of April, 2006. 

In particular, I object to the following:- 

1. There is to be no appeal to the Court.  Courts can only become involved through an 
action of judicial review.  

2. A specific levy will made on Practitioners who have a chargeable complaint irrespective 
of whether that complaint is justified or not, or whether the Solicitor is exonerated or 
not.

3. The Scottish Ministers will have over-riding power to give directions as to the exercise 
of functions by the Commission.    This makes the Commission less than independent.

4. The scheme has not been properly costed.   There has been no cost-benefit analysis 
and given that the legal profession is 99% complaint free, this is an over-reaction to a 
problem which is not a significant one in the Scottish context. 

5. The Commission will not be considered independent if appointments are made to its 
board by Scottish Ministers.

6.       The whole system is unlikely to comply with the European Convention of Human Rights 
and the Scottish Parliament can only legislate within that context. 

7. These proposals will have an adverse affect on small firms and in particular, those in 
rural areas with tight margins. 

8. There are access to justice issues which will be affected.   Solicitors may determine not 
to carry out certain types of work which have traditionally given rise to complaints and 
the public will be less well served. 

David R. Adie
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Submission from Pamela H Loudon for the Legal Profession and  
Legal Aid (Scotland) Bill 

I write to express my concern about this bill. The result of the bill becoming law in its present 
form is that the supply of legal advice will diminish. 

I am a Partner in a firm of solicitors where we act mainly for individuals.  We recognise that if 
an error made causes loss, compensation should be paid. What cannot be acceptable is for 
the proposed new commission to have power to impose a penalty of up to £20,000 without 
proof of fault or loss. It is particularly concerning that there would be no appeal available 
against any such decision. 

It seems that the funding of the commission would be dependent on payments based on the 
number of complaints made against a firm, notwithstanding the fact that complaints may be 
rejected. 

Like many other firms, we will consider whether we can continue to do work, often at Legal 
Aid rates, for clients who already feel aggrieved about something and may well complain 
about our services if the outcome is not to their liking. That would lead to a further reduction in 
the availability of legal advice in certain important areas of the law. 

It is unclear how the proposed new commission would operate and be funded. It is vital that 
such detail be provided now if the commission is to command support and confidence from 
both lawyers and the public.  

I trust that the Committee will have regard to my views. 

Pamela H. Loudon 
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Submission from Jamie Watt for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make some representations with regard to the proposed Legal Profession and Legal 
Aid (Scotland) Bill. The matters which concern me in particular are as follows. 

With regard to the proposed Legal Services Complaints Commission, the lack of a direct right 
of appeal is unfair to the legal profession, and breach of the European Convention on Human 
Rights, which is part of the law in Scotland. 

Furthermore, because of the lack of a right to appeal directly to the courts, to challenge a 
decision of the proposed body would mean seeking judicial review. This is a very costly 
option, especially so as it would mean instructing separate council as most solicitors are not 
experienced in such actions. Also, the process of judicial review has its own specific 
limitations, which may mean it is not particularly useful or unduly complex to rely upon. 
Because of these two factors and the risk they bring to the process of appeal, it is likely many 
cases will not be challenged, even though their facts may warrant re-examination. This will 
mean solicitors relying on professional indemnity insurances, consequently raising premiums 
across the board for all Scottish solicitors, feeding into higher fees for the consumer. 

I have further concerns regarding the necessity and cost of instituting this new body. No major 
fault has been found in the current approach to claims handling, which begs me to question 
why change is necessary.  

Also the current approach deals with claims in a cost effective manner. Instituting a new body 
which will duplicate some functions aleady dealt with elsewhere, is not cost-effective, 
especially so when it means bringing in paid staff to perform roles currently provided on a 
voluntary basis.

The fact that solicitors are also required to cover the costs of this body is also unfair. If a claim 
is unsuccessful then the complainer should pay. Innocent victims of unwarranted complaints 
should not be penalised because of such complaints. Surprisingly, this is what is proposed, 
even though it is patently unfair. 

Ideally there should be one body to deal with all complaints. The creation of this new body will 
therefore only serve to muddy waters for the consumer, who may end up requiring the 
services of a solicitor to properly manage their complaint, due to the proliferation of available 
avenues of complaint. 

The proposed increase in the level of compensation is also flawed. In instituting an increase 
on the basis of a white paper which examined a separate jurisdiction is nonsensical. Levels 
should be appropriate to our own particular situation here in Scotland. To my knowledge, 
there is/are no significant complaints with regard to the current levels of compensation, and 
therefore they should remain unchanged. This point may also have significant impact on the 
ability of the public to access the services of a solicitor. Due to the elevated levels of risk 
involved, due to the higher potential compensation level, work which attracts low fees may 
become unattractive due to the exposure to risk it brings. Therefore the consumer may find it 
hard to find a solicitor to perform this work, and if they do, the cost may be prohibitive. 

Jamie Watt
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Submission from Susie Thornton for the Legal Profession and Legal Aid (Scotland) Bill 

I have the following concerns regarding the above Bill 

There has been no cost or cost- benefit analysis of the proposed Scottish Legal Complaints 
Commission (“SLCC”). 

The maximum award of compensation for inadequate professional service has been 
increased from £5000 to £20,000, without any justification. 

From a risk management point of view, such an increased level of compensation may 
increase consumer cost and/or reduce availability of advice.  

The SLCC is to be funded by Annual General Levy and a Complaints Levy. The Complaints 
Levy is payable, even if the complaint is dismissed as being unfounded. It is likely that the 
burden on solicitors will increase. At present the costs of the Client Relations Office of the 
Law Society of Scotland (the Society”) are mitigated by voluntary work carried out by 
committee members. 

A higher level of fee should be charged against practitioners against whom complaints are 
upheld, rather than a flat handling fee applying to all cases. This would be more akin to 
“polluter pays”. 

Whilst conduct issues remain with the Society, “handling complaints” can be made to SLCC, 
and SLCC have power to force the Society to action certain conduct issues. Losing control of 
conduct goes to the heart of what it means to be a profession. 

There is no clear justification given for the SLCC being given powers to oversee both the 
Master Policy and the Guarantee Fund. The administration of the Master Policy and claims 
under that policy are not decided by the Society. SLCC’s involvement may increase costs, in 
addition to regulatory and potential compensatory costs. 

The SLCC has powers to issue best practice notes about how professional conduct or 
professional services complaints are dealt with. These may be unduly burdensome.

The Society has received advice that the Bill may not comply with the ECHR: the Board will 
be appointed by Ministers and will not guarantee solicitor representation; case fees are 
payable even if a solicitor is exonerated; there will only be an internal right of appeal on a 
service complaint. 

The SLCC will take on the functions of the courts in negligence matters where the claim is 
less than £20k. Negligence should be a matter for the courts. 

Susie Thornton 
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Submission from Louise Duffy for the Legal Profession and Legal Aid (Scotland) Bill 

I write regarding the above and to express my concern about this bill, which I believe is flawed 
from the outset. 

I work in a firm of solicitors where we act largely for individuals, often in difficult 
circumstances. We fully recognise that if an error made causes loss, compensation should be 
paid. What cannot be acceptable is for the proposed new commission to have power to 
impose a penalty of up to £20, 000 without proof of fault or loss. It is particularly concerning 
that there would be no appeal available against any such decision. Right-minded individuals 
would be troubled at the idea that the funding of the commission should be dependent on 
payments based on the number of complaints made against a firm, even if those complaints 
were wholly unjustified and were rejected. 

Like many other firms, we will have to consider carefully whether we can continue to do other 
work, often at Legal Aid rates, for clients who already feel aggrieved about something and 
may well complain about our services if the outcome is not to their satisfaction. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. In my opinion without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments. 

Louise Duffy 

640



LB35

Submission from John Norrie for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern about this bill. Already there are areas of law and areas of the 
country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

I work in a firm of solicitors where we act largely for individuals, often in difficult 
circumstances. I fully recognise that if an error made results in loss, compensation should be 
paid. What can never be acceptable is for the proposed new commission to have power to 
impose a penalty without proof of fault or loss. It is of particular that there would be no right of 
appeal against decisions of the commission, a position that will, in my view, be incompatible 
with convention rights and give rise to the raising of numerous petitions seeking a declaration 
of incompatibility. It would appear appropriate to resolve this issue at this stage, rather than 
by the expensive litigation in the future. 

I am also deeply concerned that the funding of the commission should be dependent on 
payments based on the number of complaints made against a firm, irrespective of whether or 
not those complaints were wholly unjustified and rejected. Funding should instead be based 
on the number of upheld complaints. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. The apparent reason for the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments. 

John Norrie 
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Submission from Dawn Robertson for the Legal Profession and Legal Aid (Scotland) 
Bill
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Submission from John Leyden for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Susan Hopkin for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Donald Reid for the Legal Profession and Legal Aid (Scotland) Bill 

1. The IPS upper limit of £20,000.00 is wholly disproportionate for Scotland. This is the 
English limit reflecting the economy and fees of the South East of England (hardly a Scottish 
solution) and is a blatant attempt by the OFT and the DTI to simply impose a unified limit 
across the UK. This against the background of an Executive that has been unable to obtain 
consensus on raising the Small Claim limit from £750.00 in over a decade. 

2. The definition of IPS includes "negligence". This is not defined in the Bill.   
If the Commission (an unelected quango and not a Court with legal understanding)are 
permitted to rule on negligence then they can make an award of up to £20,000.00. This would 
probably include 80% of all negligence cases. In any event clients would be able to make 
their claim no matter what they thought the damages were; the Commission can make an 
award of up to £20,000.00 and if the client wants more then they can still sue. The Bill (as per 
the current scheme) simply provides that the court must take into account any award made 
for IPS in assessing damages. The solicitor on the other hand has no independent right of 
appeal save by Judicial Review. 
There is also a public interest here. Generally speaking a client who believes that they have a 
negligence claim of any substance will get proper legal advice on how to the craft the claim, 
gather evidence, find the right experts etc? The complainer has no right of appeal either and 
so if they lose before the Commission they may well think that is the end of their claim when if 
properly framed a court might consider it. They may just run out of steam.  Delict is an 
evolutionary species of the law and it is not in the interest of justice or the people of Scotland 
for a whole new jurisprudence to emerge from a quango of lay people. 
The Courts are the proper province for this branch of the law to continue to develop. 

3. The Levy - the trendy phrase is "polluter pays" but this means in this instance the solicitor 
pays!. The State is only prepared to exclude "frivolous" or vexatious" complaints. This is 
unfair; particularly if negligence is not excluded from the definition of IPS. The public (no 
matter what their means) are to be given a free dispute resolution system thereby 
Relieving the Courts of this burden etc. Either the complainer should pay something or the 
State must acknowledge that they are altering part of the Justice system and meet this from 
the public purse. 
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Submission from Elaine Matthews for the Legal Profession and Legal Aid (Scotland) 
Bill

I understand from The Law Society that you have indicated that their response to the earlier 
Consultation was treated as one response and not as a response on my behalf.  I wish to 
register that I fully supported The Law Society when they made their response to the 
Consultation.  I am appalled that you are not prepared to listen to The Law Society and treat 
their response with the weight that it deserves. 

I wish formerly to register my dis-satisfaction with the current Legal Profession and Legal Aid 
(Scotland) Bill.  I seriously believe that the proposals contained in it will result in consumers 
being denied access to justice.  I will be encouraging my partners in my firm to stop practicing 
certain areas that are more likely to give rise to complaints.  We will probably immediately 
restrict our conveyancing and civil litigation areas.  I will call upon the Law Society to produce 
the figures showing the areas that cause most complaints so that we can take appropriate 
action.

The proposals if enacted will undoubtedly leave some solicitors open to bankruptcy which will 
result in them being removed from practice.  Those solicitors may not necessarily have been 
bad solicitors.  The whole purpose behind having an Professional Indemnity policy is to 
protect not just the solicitor but the consumer. By increasing the compensation to £20,000 
many consumers will decide to pursue claims free of charge to them.  Not to charge the 
complainer for the process is totally unfair. Not to have a proper full hearing is contrary to 
EHCR legislation. Its is extremely unfair to force solicitors by law to have insurance to protect 
the public and to some extent the solicitor but also to provide an unfair mechanism to avoid 
the court system.  

I do not believe the Commission as is proposed complies with the European Convention on 
Human Rights.  There should be an independent and low cost right of appeal from any 
decision made by the Commission. A full hearing before the commission should be 
paramount.

I do not believe that individual employees of a firm should be found liable for any 
compensation.  It is going to make it more difficult for small firms to attract individual solicitors 
if there is a possibility that they may share in any claim for compensation. 

I fully support the objection to the Bill lodged by The Law Society. 
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Submission from Jillian Barnes for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Eric Lumsden for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission by Tom Herd for the Legal Profession and Legal Aid (Scotland) Bill 

I have read and considered the Law Society’s response to the above on behalf of the 
Profession and personally wish to endorse the Society’s approach and to reiterate the points 
made by the Society. 

Reference is made to the Law Society’s Memorandum of April, 2006. 

In particular, I object to the following:- 

1. There is to be no appeal to the Court.     Courts can only become involved through an 
action of judicial review.  

2. A specific levy will made on Practitioners who have a chargeable complaint irrespective 
of whether that complaint is justified or not, or whether the Solicitor is exonerated or 
not.

3. The Scottish Ministers will have over-riding  power to give directions as to the exercise 
of functions by the Commission.    This makes the Commission less than independent.

4. The scheme has not been properly costed.    There has been no cost-benefit analysis 
and given that the legal profession is 99% complaint free, this is an over-reaction to a 
problem which is not a significant one in the Scottish context. 

5. The Commission will not be considered independent if appointments are made to its 
board by Scottish Ministers.

6. The whole system is unlikely to comply with the European Convention of Human Rights  
and the Scottish Parliament can only legislate within that context. 

7. These proposals will have an adverse affect on small firms and in particular, those in 
rural areas with tight margins. 

8. There are access to justice issues which will be affected.    Solicitors may determine 
not to carry out certain types of work which have traditionally given rise to complaints 
and the public will be less well served. 
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Submission by Graeme Hunter for the Legal Profession and Legal Aid (Scotland) Bill 

I have read and considered the Law Society’s response to the above on behalf of the Profession and 
personally wish to endorse the Society’s approach and to reiterate the points made by the Society. 

Reference is made to the Law Society’s Memorandum of April, 2006. 

In particular, I object to the following:- 

1. There is to be no appeal to the Court.     Courts can only become involved through an action of judicial 
review.

2. A specific levy will made on Practitioners who have a chargeable complaint irrespective of whether 
that complaint is justified or not, or whether the Solicitor is exonerated or not.  

3. The Scottish Ministers will have over-riding  power to give directions as to the exercise of functions by 
the Commission.    This makes the Commission less than independent.  

4. The scheme has not been properly costed.    There has been no cost-benefit analysis and given that 
the legal profession is 99% complaint free, this is an over-reaction to a problem which is not a 
significant one in the Scottish context. 

5. The Commission will not be considered independent if appointments are made to its board by Scottish 
Ministers.  

6. The whole system is unlikely to comply with the European Convention of Human Rights  and the 
Scottish Parliament can only legislate within that context. 

7. These proposals will have an adverse affect on small firms and in particular, those in rural areas with 
tight margins. 

8. There are access to justice issues which will be affected.    Solicitors may determine not to carry out 
certain types of work which have traditionally given rise to complaints and the public will be less well 
served. 
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Submission by Campbell Read for the Legal Profession and Legal Aid (Scotland) Bill 

I have read and considered the Law Society’s response to the above on behalf of the Profession and 
personally wish to endorse the Society’s approach and to reiterate the points made by the Society. 

Reference is made to the Law Society’s Memorandum of April, 2006. 

In particular, I object to the following:- 

1. There is to be no appeal to the Court.     Courts can only become involved through an action of judicial 
review.

2. A specific levy will made on Practitioners who have a chargeable complaint irrespective of whether 
that complaint is justified or not, or whether the Solicitor is exonerated or not.  

3. The Scottish Ministers will have over-riding  power to give directions as to the exercise of functions by 
the Commission.    This makes the Commission less than independent.  

4. The scheme has not been properly costed.    There has been no cost-benefit analysis and given that 
the legal profession is 99% complaint free, this is an over-reaction to a problem which is not a 
significant one in the Scottish context. 

5. The Commission will not be considered independent if appointments are made to its board by Scottish 
Ministers.  

6. The whole system is unlikely to comply with the European Convention of Human Rights  and the 
Scottish Parliament can only legislate within that context. 

7. These proposals will have an adverse affect on small firms and in particular, those in rural areas with 
tight margins. 

8. There are access to justice issues which will be affected.    Solicitors may determine not to carry out 
certain types of work which have traditionally given rise to complaints and the public will be less well 
served. 
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Submission from Paul McKean for the Legal Profession and Legal Aid (Scotland) Bill 

I have read and considered the Law Society’s response to the above on behalf of the Profession and 
personally wish to endorse the Society’s approach and to reiterate the points made by the Society. 

Reference is made to the Law Society’s Memorandum of April, 2006. 

In particular, I object to the following:- 

1. There is to be no appeal to the Court.     Courts can only become involved through an action of judicial 
review.

2. A specific levy will made on Practitioners who have a chargeable complaint irrespective of whether 
that complaint is justified or not, or whether the Solicitor is exonerated or not.  

3. The Scottish Ministers will have over-riding  power to give directions as to the exercise of functions by 
the Commission.    This makes the Commission less than independent.  

4. The scheme has not been properly costed.    There has been no cost-benefit analysis and given that 
the legal profession is 99% complaint free, this is an over-reaction to a problem which is not a 
significant one in the Scottish context. 

5. The Commission will not be considered independent if appointments are made to its board by Scottish 
Ministers.  

6. The whole system is unlikely to comply with the European Convention of Human Rights  and the 
Scottish Parliament can only legislate within that context. 

7. These proposals will have an adverse affect on small firms and in particular, those in rural areas with 
tight margins. 

8. There are access to justice issues which will be affected.    Solicitors may determine not to carry out 
certain types of work which have traditionally given rise to complaints and the public will be less well 
served. 
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Submission from Brian Holden for the Legal Profession and Legal Aid (Scotland) Bill 

I have read and considered the Law Society’s response to the above on behalf of the Profession and 
personally wish to endorse the Society’s approach and to reiterate the points made by the Society. 

Reference is made to the Law Society’s Memorandum of April, 2006. 

In particular, I object to the following:- 

1. There is to be no appeal to the Court.     Courts can only become involved through an action of judicial 
review.

2. A specific levy will made on Practitioners who have a chargeable complaint irrespective of whether 
that complaint is justified or not, or whether the Solicitor is exonerated or not.  

3. The Scottish Ministers will have over-riding  power to give directions as to the exercise of functions by 
the Commission.    This makes the Commission less than independent.  

4. The scheme has not been properly costed.    There has been no cost-benefit analysis and given that 
the legal profession is 99% complaint free, this is an over-reaction to a problem which is not a 
significant one in the Scottish context. 

5. The Commission will not be considered independent if appointments are made to its board by Scottish 
Ministers.  

6. The whole system is unlikely to comply with the European Convention of Human Rights  and the 
Scottish Parliament can only legislate within that context. 

7. These proposals will have an adverse affect on small firms and in particular, those in rural areas with 
tight margins. 

8. There are access to justice issues which will be affected.    Solicitors may determine not to carry out 
certain types of work which have traditionally given rise to complaints and the public will be less well 
served. 
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Submission from W B F Morgan for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Isabella Quar for the Legal Profession and Legal Aid (Scotland) Bill  

Having studied the provisions of this Bill, I make the following submission in my personal and professional 
capacities. 

I was admitted as a solicitor in Scotland in June 2004. I am currently a solicitor of a country firm offering a 
wide range of services, in the fields of conveyancing and court representation among others, but 
particularly in the fields of legal aid work, elderly client advice and adults with incapacity.  We have offices 
in Bathgate, Whitburn, Falkirk, Livingston and Alloa.  We represent at any one time a large number of 
clients.  Caesar & Howie has been established for over two hundred years and is an integral part of the 
communities which the firm serves. 

I am deeply saddened that the perception – and let us be clear it is not the reality – that solicitors policing 
themselves is disadvantageous to the public will have ramifications which far outweigh the benefit in 
having a so called independent commission. 

I appreciate that the Law Society of Scotland will make its own response but I would ask you to take time 
to read my principal concerns. 

What Price Justice?

My firm provides advice to some of the poorest members of society.  We represent people who have 
mental health issues; require guardians; have difficulty in understanding legal concepts and who have 
unrealistic expectations of outcomes.  As a firm, we will require to revise radically our policy of accepting 
clients whose circumstances or the type of work involved suggest that there is likely to be a complaint. 

If I might provide an analogy.  If I were a greengrocer selling an apple at 10p knowing that if the person 
complained to the greengrocer’s commission then, regardless of the quality of that apple, I would 
automatically have to pay a penalty of £10 then I would think seriously about stopping selling apples.  If 
that applied to all of my products then I would seriously require to consider shutting up my shop. 

This issue will require to be considered by every practice in Scotland.  Firms will close and those clients 
who can least afford to go without representation will be most disadvantaged.  This is clearly not in the 
public interest.  I would ask you to ponder carefully on these ramifications.

Economic Impacts

If solicitors’ firms close this will have serious economic impacts in areas such as those in which we 
practise- Alloa for instance has Disadvantaged Area status.  We employ around 70-80 people whose jobs 
would be lost.   

The Gershon Report urges the public sector to make efficiencies and to downsize in favour of the private 
sector.  The Bill’s proposals will have the opposite effect.  Not only will 36 private sector jobs be lost in the 
Law Society and transferred into 60 public sector jobs with the Commission; solicitors will be forced out of 
private practice and in to public sector jobs.  This is in direct contravention of Government policy. 

Human Rights 

I find it absolutely astounding that the office of the Presiding Officer declared this Bill ECHR compliant and 
continues to do so in the face of the expert opinion of Lord Lester of Herne Hill, QC, that it is not.  Not only 
does it lack the basic provision of an external appeal; it is clearly not independent of the State as the Board 
will be appointed by Ministers and the majority will be “lay people”. What will that mean in practice? What 
guarantees can be given that there will even be an attempt to appoint fair minded and impartial persons 
with appropriate qualifications?  If I wish to make a complaint about a plumber I would not expect an 
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electrician to be giving his opinion on whether or not plumbing work had been adequately carried out. I see 
also that there is no guarantee of solicitor representation so I am unable to see to how reasonable 
decisions can be expected to be arrived at nor how accountable this body will be.   

Usurping the functions of the Court 

Might I remind the Committee that the last time the Government set up a body which usurped the functions 
of the Court it was called the CSA which has proved to be costly, bureaucratic and wholly ineffective in 
achieving its primary purpose.  Might I suggest that the Committee thinks carefully before sanctioning CSA 
mark 2. 

Conduct Issues 

I feel very strongly that in a democratic society there should be a clear division between the Executive, the 
legislature and the Judiciary.  As part of the structure, I consider that a strong independent legal profession 
which is able, where necessary, to “take on” the power of the State is of paramount importance.  What is 
proposed in this Bill – namely that the Commission will be able to enforce its views on the Society in 
respect of its members – means that, ultimately, the State will control the solicitor profession.  What was 
the Executive thinking of in coming up with this proposal? 

Costs of Commission 

Apart from the unfairness of the “solicitor pays” levy and “case fee” payable by solicitors regardless of the 
outcome, I am deeply concerned that there has been no proper cost/ benefit analysis carried out.  It is 
unclear to me at this stage exactly what structure the new body will adopt;  how decisions are to be made;  
how quality is to be assured and how accountable this body will be in terms of finance.  I find it especially 
galling that the cost of oversight of the Society’s complaints mechanism, which is currently borne out of the 
public purse, will be transferred to the solicitor profession and, naturally, onwards to the wider client base.  
Why should clients who are perfectly happy with the service received from their solicitors bear the cost of 
handling the gripes of the few? 

Compensation 

On 31 March 2005 the maximum compensation which could be ordered by the Law Society was £1,000.  
In a mere three years this will increase twentyfold.  Where is the mandate for this?  Where is the need for 
this?  I see that the White Paper produced in England has the same figure.  Are we to have English ideas 
adopted in Scotland? If so I suggest the Committee look long and hard at the English shambles which 
passes for a complaints body where it can take up to TWO YEARS simply to be assigned a case manager 
and reference. The Law Society of Scotland do this within ONE WORKING DAY. 

Conclusion 

Even if the perceived problems thought to arise where solicitors police themselves needed to be dealt with 
otherwise than by the massive strengthening and improvements in throughput and consistency of decision 
making which the Law Society of Scotland have put in place over the past two or three years, this Bill is not 
the answer.  It is a measure dictated by what the Executive perceive as pleasing the public and therefor 
good for votes. Such measures rarely succeed. Indeed, the Executive will have taken upon itself 
responsibility for a quango which will face exactly the same problems which are faced by the Law Society 
of Scotland namely that there will always be people who are unhappy when it is found that there is no 
validity to their complaints. When that happens instead of lambasting the Law Society for a lack of 
independence it will instead lambast MSPs for producing a body which does not give them the results they 
want with the inevitable political backlash.  I challenge the Executive to produce a body which is as fair, 
properly composed, properly structured and has sufficient powers to meet the expectations of the Scottish 
Public whilst at the same time allowing the Profession to work independently and profitably in the interests 
of all sectors of the Scottish Public as the Law Society of Scotland’s present system. This Bill comes 
nowhere near to meeting that challenge. 
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Submission from Darren Taylor for the Legal Profession and Legal Aid (Scotland) Bill 

I am a solicitor in private practice.  I write to express my concerns regarding the above Bill.  As I understand 
matters, the purpose of the proposed Bill, amongst other things, is to provide an independent and fair 
system for dealing with complaints against solicitors.  That is to be commended, but the system must 
operate so that it is both independent and fair for all parties involved. 

The proposed increase in compensation for inadequate professional service from £5,000 to £20,000 is 
excessive and no explanation for such a rise has been given.  It cannot be considered reasonable for the 
proposed new commission to have the power to impose a penalty of up to £20,000 without proof of fault or 
loss.  It is also of great concern that there would be no appeal available against any such decision.  The 
Scottish law system prides itself on allowing access to justice for all, including a right of appeal where the 
circumstances justify such a right. 

At the same time, my understanding is that the current proposal is that the funding of the new commission 
should come partly from a levy on firms who have a complaint made against them, even if that complaint is 
entirely unjustified and ultimately rejected.  The scope for abuse is obvious and it will be the solicitor firms 
who end up footing the Bill.  Again, that does not seem a reasonable system for dealing with complaints. 

In addition, further guidance requires to be given in relation to the independence of the commission and how 
the appointments to the Commission Board are to be made.  Surely an independent body should make such 
appointments, which is free from political influence.  There should also be guaranteed solicitor 
representation on that board. 

Finally, there must be a concern that the Bill in its present form would result in firms taking a decision not to 
deal with certain areas of work where they feel they may be open to unjustified complaints.  That is not going 
to benefit either the legal profession or the public at large. 

I trust that the committee will have regard to my comments. 
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Submission from Madeleine Gurney for the Legal Profession and Legal Aid (Scotland) 
Bill
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Submission from Malcolm Mackay on the Legal Profession and Legal Aid (Scotland) 
Bill

I write to express my concern about this bill. Already there are areas of law and areas of the 
country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

I work in a firm of solicitors where we act largely for individuals, often in difficult 
circumstances. We fully recognise that if an error made causes loss, compensation should be 
paid. What cannot be acceptable is for the proposed new commission to have power to 
impose a penalty of up to £20,000 without proof of fault or loss. It is particularly concerning 
that there would be no appeal available against any such decision. Right-minded individuals 
would be troubled at the idea that the funding of the commission should be dependent on 
payments based on the number of complaints made against a firm, even if those complaints 
were wholly unjustified and were rejected. 

Like many other firms, we will have to consider carefully whether we can continue to do work, 
often at Legal Aid rates, for clients who already feel aggrieved about something and may well 
complain about our services if the outcome is not to their liking. That would lead to a further 
reduction in the availability of legal advice in certain important areas of the law. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. The apparent reason for the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments 
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Submission from Mary McGowan for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Sarah McGregor for the Legal Profession and Legal Aid (Scotland) 
Bill
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Submission from Ivor Klayman, Caesar and Howie for the Legal Profession and Legal 
Aid (Scotland) Bill 
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Submission from M Hanif for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from William Heeps for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Anne Heeps for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Norma McNaught for the Legal Profession and Legal Aid (Scotland) 
Bill
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Submission from Christine MacRitchie for the Legal Profession and Legal Aid 
(Scotland) Bill 
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Submission from Margaret D Lumsden for the Legal Profession and Legal Aid 
(Scotland) Bill 
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Submission from R Lumsden for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Graeme Laird for the Legal Profession and Legal Aid (Scotland) Bill
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Submission from Simon Fraser for the Legal Profession and Legal Aid (Scotland) Bill 

As a member of the Law Society of Scotland, I am writing to you to provide my views regarding the Legal 
Profession and the Legal Aid (Scotland) Bill. 

While I appreciate that the current system whereby the conduct of lawyers in Scotland is effectively policed 
by members of the Law Society of Scotland, I am concerned at a number of the proposals set out within the 
Legal Aid (Scotland) Bill.  In particular, I would highlight the following: 

 I understand that the proposed Scottish Legal Complaints Commission will include a lay chairperson 
and four lay members as well as four members who are legally qualified.  I further understand that the 
non-legally qualified members will be appointed by the Scottish Ministers which obviously raises 
concerns as to the independence of these members. 

 Under the terms of the Legal Aid (Scotland) Bill, lawyers would not be able to appeal a finding of 
inadequate professional service to an independent appeal body or court.  I believe that this is a 
significant cause for concern. 

 Lastly, I object to the principal of a special levy on practitioners who generate a complaint on the basis 
that such a levy would be payable irrespective of whether a complaint is upheld or rejected.   

I would appreciate if you would take my comments into consideration when considering the detail of the 
proposed Bill. 
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Submission from Alison M Pearce for the Legal Profession and Legal Aid (Scotland) 
Bill
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Submission from Suzie Falconer for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Scott H Miller for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Nick Ryden for the Legal Profession and Legal Aid (Scotland) Bill 

I refer to the above.  I would first of all admit I have a clear interest in that I am a practising lawyer.  As 
a practising lawyer, I am fully in favour of the legal profession being properly policed and being 
answerable for incompetence and other misdemeanours.  I would also agree the Law Society may not 
be the correct vehicle for policing the profession.  I and my partners are more than happy to be 
regulated and controlled in such a manner as properly protects the public.   

That said, the Bill that is being proposed and the procedures that will emanate from the bill appear to 
be highly biased and do not appear to have been though t through.  In short, it constitutes populist 
legislation, which might make members of the public happy but does not give the profession adequate 
protection and comfort nor, indeed, a fair hearing. 

1. Why should the specific levy be payable irrespective of whether the complaint is upheld or 
rejected? 

2. Because of this, complainers can act in a vexatious manner.  Indeed, the process may well 
spawn yet another offensive breach of the profession, namely, claims consultants who are 
encouraging spurious claims. 

3. The draconian nature of the proposals and the fact that those who are subject to the 
proposals have no clear rights/remedies may well limit the numbers prepared to give legal 
advice, particularly in areas where there is very little choice as to advisers. 

4. What protection does a member of the profession get from spurious/vexatious claims made 
by an ex-client or some other third party with a grudge?  Presumably, the solicitor ends up 
paying the levy for each complaint. 

5. Why is the right of appeal dealt with by other members of the Complaints Commission as 
opposed to an independent body?  Whilst the answer is that the remedy of judicial review is 
available, this is an extremely costly and time-consuming process. 

In short, what is being proposed is a totally inequitable process, which will no doubt make members of 
the public happy in that it makes lawyers suffer but, in the end of the day, creates an imbalance and 
unfair situation.  For this reason and the reasons above, I would wish to register my strongest 
objections to what is proposed and urge the Committee to rethink or, at least, redraft the bill to add 
some equity and protection to both sides of any particular dispute. 

Once again, I would repeat that as a member of the legal profession I consider it has to maintain 
standards and if the Law Society will not maintain them then someone else must.  However, in 
maintaining standards there must be fairness and there is no reason why either party to a dispute 
should be penalised, particularly where found innocent. 
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Submission from James Merson for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to make the following comments in relation to the Committee’s consideration of 
the above Bill.

1. I have a concern over the cost of operation of the Legal Services Complaints 
Commission.  I note that it is to be funded by the Legal Profession by way of levies.   
My concern is that over the years any body such as this tends to build up its own 
momentum and seeks to increase its powers and workload.  If it is not funded by the 
government then there will be little political will to control its expenditure.  There will 
be constant pressure from the Commission to increase its budget to which there will 
be little resistance from the government and over the years there will be an 
inexorable rise in the funding paid for by the Profession. 

2. I have a concern over the levy to be paid by firms who are the subject of a complaint.  
If the complaint is found to be groundless is it fair that the firm should have to pay 
this?  A tendency will develop for firms to pay clients with an unjustified complaint a 
sum of money equal to the levy as it will be easier to pay that sum than to go through 
the complaint process and have the complaint dismissed.  Over time it will become 
known that in order to get a discount from a solicitor all that is required is to put in any 
sort of complaint to the Commission and the solicitor will automatically offer you say 
£300.00.  In a relatively straightforward matter involving a fee of £600.00 clients will 
soon  appreciate that you can in effect get a 50% reduction in your fee simply by 
making any sort of prima facie complaint to the Commission.   

3. I am concerned that the Commission will be able to make awards for payment of 
£20,000.00 to solicitors without any proper appeal process.  An internal appear or 
review by other members of the Commission is not a satisfactory method of appeal 
where sums as large as £20,000.00 are involved.  Under the present system where 
the upper limit of an award for inadequate professional service is £5,000.00 there 
could be an argument that a judicial appeal procedure is unnecessary and expensive.  
However if the award limit is to be increased to £20,000.00 then clearly an amount of 
that type could have a very significant effect on particularly a small practice or sole 
practitioner.  There must be a proper appeal on fact and law from the Commission 
which is an arm of the state administration to an independent judicial body.  Ideally 
this should be the Court of Session but taking in to account questions of expense 
then there is an argument for a right of appeal on questions of fact and law to the 
Sheriff and on points of law only thereafter to the Court of Session.  

693



LB72

Submission from Margaret M Neilson for the Legal Profession and Legal Aid (Scotland) 
Bill
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Submission from Angela Wipat for the Legal Profession and Legal Aid (Scotland) Bill 

I feel it important to express my concern about this bill. Already there are areas of law and areas 
of the country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

I work in a firm of solicitors where we act largely for individuals. We fully recognise that if an error 
made causes loss, compensation should be paid. What cannot be acceptable is for the proposed 
new commission to have power to impose a penalty of up to £20,000 without proof of fault or loss. 
It is particularly concerning that there would be no appeal available against any such decision. 
Right-minded individuals would be troubled at the idea that the funding of the commission should 
be dependent on payments based on the number of complaints made against a firm, even if 
those complaints were wholly unjustified and were rejected. 

Reluctantly we may have to consider the route that other firms have had to follow and cease 
dealing with certain areas of law.  It will be simply impossible to take the risk that a client, already 
finding themselves in troubled circumstances, will not complain about the outcome of their case if 
it does not meet with their approval.  Our job is not always to achieve an outcome that is to a 
client’s liking but to either provide bad news in any event or at best make for a damage limitation 
of their predicament.  Whilst most clients can appreciate that this is the best they can hope for 
and acknowledge that you will do your best for them, sadly, not all do and they will complain. 

There is also a lack of detail about just how the proposed new commission would operate and be 
funded.   How is it possible for the commission to command support from all interested parties, 
the public and the legal profession alike, if this is not made clear?  Such a system cannot be 
imposed upon us without proper consultation on it appropriateness or otherwise. 

Of wider concern also and of personal concern is the threat to the supply of solicitors providing 
pro bono legal services. Many solicitors, myself included, give of our time on a voluntary basis to 
assist charities and other organisations. This is a valuable service to either these organisations 
directly or the members of the public who use their services. I am concerned that there is the 
possibility that any advice that I give which may not be to a person’s liking may be a possible 
subject of a complaint, without foundation and without right of appeal. I may have to take a very 
difficult personal decision and end my voluntary work or be expected to do so. Solicitors 
undertake such pro bono work to give something back to the Community. The wider public will 
not be served well by the imposition of this bill. 

I trust that the Committee will have regard to my comments 
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Submission from Elaine Motion for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern about this bill. Already there are areas of law and areas of the country 
where individual citizens cannot obtain proper legal representation. The inevitable result of the bill 
becoming law in its present form is that the supply of legal advice will sharply diminish and that is very 
much against the public interest. 

I work in a firm of solicitors where we act largely for individuals, often in difficult circumstances. We 
fully recognise that if an error made causes loss, compensation should be paid. What cannot be 
acceptable is for the proposed new commission to have power to impose a penalty of up to £20,000 
without proof of fault or loss.

It is particularly concerning that there would be no appeal available against any such decision. This, 
on the face of it, is a breach of Human Rights and I am concerned that such an omission has 
occurred.

Right-minded individuals would be troubled at the idea that the funding of the commission should be 
dependent on payments based on the number of complaints made against a firm, even if those 
complaints were wholly unjustified and were rejected. 

Like many other firms, we will have to consider carefully whether we can continue to do work, often at 
Legal Aid rates, for clients who already feel aggrieved about something and may well complain about 
our services if the outcome is not to their liking. That would lead to a further reduction in the 
availability of legal advice in certain important areas of the law. 

There is also a lack of detail about just how the proposed new commission would operate and be 
funded. It is vital that such detail be provided now, so that the commission can command support and 
confidence from both lawyers and the public. The apparent reason for the new commission is to give 
a perception of independence from the legal profession. Without full transparency, the public 
perception of the new commission would be fatally flawed from the outset. 

These are just a few of the concerns I have in relation to this Bill. The lack of access to justice to 
individuals is of considerable concern without this Bill-if it goes through as it is the lack of access may 
well become a significant crisis with far reaching consequences. 

I trust that the Committee will have regard to my comments 
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Submission from Brenda Rennie for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern about this Bill. Already there are areas of law and areas of the 
country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

I am a partner in a firm of solicitors where we act largely for individuals, often in difficult 
circumstances. We fully recognise that if an error made causes loss, compensation should be 
paid. What cannot be acceptable is for the proposed new commission to have power to 
impose a penalty of up to £20,000 without proof of fault or loss.    I understand that the 
proposal at present is that no appeal is available against any such decision.    This is a 
breach of natural justice.    If such a penalty were to be imposed in circumstances where the 
decision was erroneous it could lead to serious difficulties both personal and professional for 
the individual solicitor involved. 

I understand that the funding of the Commission is dependent on payments made by the 
profession in respect of each individual complaint, notwithstanding that these complaints may 
subsequently be regarded as wholly unjustified or rejected.    This must also be a breach of 
natural justice. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. The apparent reason for the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments 
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Submission from David R McDowall for the Legal Profession and Legal Aid (Scotland) 
Bill
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Submission by Turnbull and Ward for the Legal Profession and Legal Aid (Scotland) Bill  

This letter submits evidence for consideration by the Justice 2 Committee in relation to the above Bill. 

I have seen the various concerns expressed by the Law Society of Scotland and others, and agree 
with them.  This letter concentrates on one particular area which I believe ought to be of serious 
concern to the Committee, and that is the almost inevitable adverse impact which legislation along the 
lines proposed will have upon the public generally, and in particular upon many people in most acute 
need of legal services.   

My experience is typical of the vast majority of lawyers in the vast majority of the work which they do.  
In 40 years in practice, neither I nor my firm has (yet) had to deal with a professional negligence 
claim, or a misconduct or inadequate services case against us.  Inevitably, we have from time to time 
had to deal with a client who is in one way or another dissatisfied.  Against that background, it could 
be said that any typical firm such as ours which strives to give a good service to a high professional 
standard, and to maintain good relationships with its clients, should have no cause to be greatly 
concerned about the proposed provisions regarding a Scottish Legal Complaints Commission. 

However, we do have to be very concerned about the proposals, which will inevitably have an impact 
on the way we conduct our practice in future, and in particular on the work and clients which we 
accept in future.  What is proposed is a huge and expensive bureaucracy with draconian powers 
which, it seems, will be dedicated to extracting money from lawyers in order to pay for itself, with no 
guarantees that it will operate fairly or even in accordance with basic human rights requirements.  
Crucially, it appears that this bureaucracy will seek to fund itself (a) by levying charges against 
practices such as this which have no record of findings of inadequate services against them, and (b) 
by imposing a financial penalty on a solicitor simply because a complaint is made, regardless of 
whether the complaint is subsequently upheld.  The second of these is even more pernicious than the 
first.  Word will soon go round that if one wishes to try to blackmail a solicitor into taking something off 
his account, all that one needs to do is to threaten to dream up a complaint, the very lodging of which 
will cause the solicitor to be penalised to a greater extent.  The practical consequence is that solicitors 
will be forced to be extremely careful about taking on as clients anyone unknown or who appears in 
any way to be potentially “difficult”.

The problem about that approach is that it is often the people most in need of legal services who are 
most upset about the whole situation in which they find themselves, and out of their depth with little 
understanding (until matters are carefully explained to them) of what they can realistically expect the 
legal system to deliver for them.  Because I handle a significant volume of work relating to incapacity, 
disability and special needs, I have considerable experience of dealing with such clients.  From time 
to time, some of them do feel a need to “lash out” at the nearest target, which may be their lawyer.  
Fortunately, the solicitor-client relationship is usually strong enough to survive this, and to work 
through to a more realistic understanding of what is possible, but that is not always so; and will not 
always be so with less experienced solicitors, particularly in an environment of a massive complaints 
bureaucracy generating a culture of complaining in order to fund itself.  The proposed new structure, 
particularly if it seeks to fund itself from solicitors with a good record and from complaints which have 
not been established and may well be shown to be ill-founded, will force my firm, and many other 
firms, to be much more restrictive regarding the new clients and new matters which we accept, and 
these restrictions will inevitably hit people in the situations described above.   

Moreover, the proposed charging structure and proposed level of penalties are likely to mean that 
younger solicitors will no longer go into general legal practice in smaller communities (such as the 
local community which we serve).  Traditionally, such practices have been there to meet a broad 
range of needs for the local population, subject only to limitations of conflict of interest.  While a well 
established practice may be able to restrict severely the new clients which it accepts, particularly 
those who might prove to be “difficult”, younger lawyers in the early stages of their careers will not be 
able to do that.  They risks posed by the new proposals will effectively limit them to too small a client 
base to be viable.  They will go instead to work for the large departmentalised city firms.  That is a 
trend which already exists, and which already causes concern.  It requires to be managed and 
counteracted, not exacerbated and accelerated.   
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Fundamentally, the issue which the Parliament requires to confront is whether it wishes to follow the 
English trend of de-professionalising the professions.  In the case of the legal professions, it is already 
noticeable, for example, that there is much less trust between solicitors in England than in Scotland, 
which impacts on the quality and speed of service which can be given to clients.  The present 
proposals are simply incompatible with the maintenance of a profession based on its own high 
standards, with control of those standards in the hands of those who practise that profession and thus 
have most to lose if its standards are eroded.   
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Submission by Ross and Connel for the Legal Profession and Legal Aid (Scotland) Bill 

We wish this response to be considered by the Justice 2 Committee being evidence in respect of 
the Legal Profession and Legal Aid (Scotland) Bill. 

By way of background we are a six partner firm in Dunfermline carrying out a typical range of 
commercial, domestic conveyancing, litigation and executry work.  The majority of our work is 
instructed by individuals rather than companies or other corporate entities.  We are one of the 
three or four firms in Dunfermline who carry out any volume of civil Legal Aid work. 

The firm has been in existence for well over one hundred years and in that time has prided itself 
in dealing with a broad spectrum of case work. In particular we have always felt able to assist 
people with matters that may seem comparatively trivial but are important to those individuals.   
Regrettably, if the new Legal Complaints Commission is brought in as proposed in the Bill we will 
have to look again at the way in which we conduct business and possibly carry out a radical 
change to our current work structure. This would be to the detriment of those clients who would 
normally receive civil Legal Aid or whose legal issues may be comparatively low value.    

We are aware that there is a public perception that service complaints should be handled by a 
body rather than the Law Society of Scotland.   It appears from the current Bill, however, that 
much more than service complaints will be considered by the new Commission.   In relation to 
service complaints, the new compensation limit of £20,000 appears to be entirely unjustified and 
is disproportionate.   Did it, in fact, come from the figure proposed in England?   The definitions 
of “service” and “interest to complain” appear to be too far reaching. If a house sale does not 
conclude and as a consequence the client’s daughter cannot go on holiday, would she have an 
“interest”?

We are staggered that the whole cost of the new Commission will fall on the profession.   Should 
not the public purse meet some, if not all, of the cost given that it is public perception that is 
being pandered to?   What control will there be over the Commission?   The Commission 
appears to have an obligation to consult with various bodies about its annual budget but beyond 
that there appears to be no control whatsoever.   As it presently stands the profession will be 
signing a blank cheque.   The proposal that part of the Commission’s work should be funded by 
a case fee is unacceptable.  A solicitor should only have to pay for using the Commission if they 
were in fact at fault and a complaint is 0upheld. Under the present proposals the Commission is 
a charter for complainers.

As mentioned above regrettably if the Commission is to be funded in the way presently proposed 
then firms such as ours will have to look at whether we can continue to offer civil Legal Aid at all.    
The ridiculously low rate of pay in civil Legal Aid will make this work uneconomic if the cost of 
regulation increases.     Any pro bono work that we do just now would have to stop immediately.  
Why would any solicitor carry out work for a minimal fee, or indeed free of charge, if that work 
will open the solicitor up to paying a handling fee in the event that a complaint is made, even if 
that complaint is ultimately justified?  Some clients complain about service received and with the 
best will in the world it is sometimes not possible to resolve all such complaints particularly 
where the solicitor has in fact carried out a good service for the client but the client perhaps does 
not perceive that to be the case.   Should such firms pay for the privilege of having a complaint 
handled?  We would submit not.   

On a wider issue we are surprised that the new Commission would have the power to direct the 
Law Society to take certain steps in conduct complaints.  Whilst we are aware that the 
Ombudsman would have wanted a power to require the Society to pay compensation etc, the 
independence of the legal profession will be eroded if a Commission has the power to “second 
guess” what constitutes unsatisfactory conduct or professional misconduct.   We are further 
surprised that a Commission which will comprise a majority of non-solicitors should be able to 
determine negligence matters.   These are matters for a Court.   We do not think that the 
Commission should be given power to oversee the operation of the Master Policy when this is 
nothing more or less than an insurance policy in respect of which the Society has no control 
when it comes to the stage of making claims against solicitors.  The oversight of the Guarantee 
Fund does not appear to be necessary.   The Guarantee Fund is a fund of last resort for a client 
and indeed the solicitors’ profession has unlimited liability in respect of the Guarantee Fund.   
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May we say that the whole Bill appears to be ill thought out and leaves an almost infinite amount 
of scope for the law of unintended consequences?   In its present form the Bill will lead to an 
erosion of access to justice for the public and will also compromise the independence of the 
legal profession.    

We hope these comments are of assistance to the Justice 2 Committee in its deliberations. 

Yours faithfully,
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Submission from J Smith for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Hugh Cumming for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from John Murray for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Derek Edmunds for the Legal Profession and Legal Aid (Scotland) 
Bill
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Submission from Alisdair Matheson for the Legal Profession and Legal Aid (Scotland) 
Bill

I must first of all declare an interest in that I am a practising solicitor and, accordingly, have 
followed the debate as to whether disciplinary matters are to be dealt with in-house as, for 
example, doctors or be placed with an independent body. 

By now many submissions will no doubt have been made regarding the incompatibility of the 
Scottish Legal Complaints Commission as proposed with the European Convention on 
Human Rights and therefore the inability of the Scottish Parliament to pass the bill without 
radical amendment. In particualr you will no doubt have received the opinion obtained by the 
Law Society. I shall therefore focus on a number of areas which concern me in particular. 

These are, broadly, threefold: the complaint levy, the lack of accountability of the quango to 
be created and the confusion of disciplinary functions with compensation. 

Complaints Levy
While it is not unusual to have a general levy as proposed, it does seem grossly unfair to 
make a second levy on the party who is the subject of a complaint whether or not they are 
successful in defending the allegation. While allegations which are "frivolous or vexatious" will 
be dismissed out of hand, the term still represents an easy hurdle to clear as many cases are 
almost certain to fail yet have a 5 or 10% chance of success. 

Clearly for sophisticated clients or serial complainants this will be a useful tool to extract a 
settlement from practitioners conscious of the cost of defending a claim. It would appear that 
seldom will the matter be settled at mediation if the levy is to be imposed whether or not a 
commercial view is taken by the practitioner. 

The General Levy
Solicitors are in general content to pay a levy to the Law Society in respect of their disciplinary 
functions at present (and this is likely repeated in the other bodies affected) as they have a 
measure of control over the level of expenditure. Clearly as the Commission will be funded by 
those it oversees but will be appointed by others as another quango, there appears to be a 
lack of accountability for those costs and therefore a risk that the costs will escalate. 
Ultimately, they will require to be passed on to clients in higher fees. 

Disciplinary function
It also appears that there is a blurring of the distinction between professional disciplinary 
procedures and compensatory awards. Clearly society has always expected high standards 
from its legal profession. Indeed, this is verified by the very fact that the Scottish Parliament 
considers it necessary to create a new quango to administer certain complaints independent 
of the legal profession unlike others, for example doctors or accountants. 

However, that is an entirely different purpose from that of compensating clients, a function 
which is still best performed by the courts, or in respect of solicitors the Scottish Solicitors 
Complaints Tribunal, who have the advantage of listening to all the evidence and argument 
presented to the best of the parties' abilities in a fair and ECHR compliant way. This is 
especially important given the sizeable leap in the limit for compensatory awards and the 
effect this will have on complainants who will seldom raise actions for negligence. Instead, 
they will gain an unfair advantage by complaining of inadequate professional service thus 
subverting normal rules on the funding of cases and requiring one party to fund both the 
defence and the prosecution.

Further, it is essential that no penal element of "damages" is introduced into the 
compensation award of the Commission as that would subvert the whole essence of 
monetary awards which is to put the complainer in the position they would have been had the 
act or omission compained of not occured. 

I trust that you will take my views into account when considering what is admittedly a complex 
and testing area. 
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Submission from David Preston for the Legal Profession and Legal Aid (Scotland) Bill 

1. My name is David Preston. I am a solicitor, now practising part time in Oban. I was a 
principal in the firm of Hosack & Sutherland from 1975 to 2005, when I passed my 
practice to MacPhee & Partners, Fort William, for whom I am now a consultant on a part 
time basis. I am employed part time by Registers of Scotland in connection with the 
introduction of the Automated Title to Land project and I am a Convenor of a Mental 
Health Tribunal. I have been a member of the Council of the Law Society of Scotland 
(LSS) since 1990 and served as its President for the year 2002/03. I have therefore 
developed a keen sense of the responsibilities of LSS in terms of the governing 
legislation.  

2. LSS was established by the Solicitors (Scotland) Act 1949, which has been amended by 
legislation over the years, with the amendments being consolidated by the Solicitors 
(Scotland) Act 1980 in terms of which the object of LSS includes the promotion of (a) the 
interests of the solicitors’ profession in Scotland and (b) the interests of the public in 
relation to that profession (section 1). The current legislation empowers and obliges the 
Council of LSS (the Council) to regulate the profession in the context of section 1. In 
addition, the legislation requires LSS to maintain a Guarantee Fund for the purpose of 
compensating clients for loss arising through the dishonesty of a solicitor, and a 
Professional Indemnity scheme (the Master Policy) for the purpose of providing 
compensation for loss as a result of negligence on the part of their solicitor. The Council 
has fulfilled these functions since 1949 in relation to matters of professional conduct and, 
since the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990, also in relation to 
Inadequate Professional Services (IPS). The Guarantee Fund has been administered and 
the Master Policy has been maintained by LSS. Apart from procuring the necessary level 
of cover under the Master Policy, through its brokers, and ensuring that each relevant 
practice unit maintains the necessary cover, LSS has no influence the policy in particular 
in relation to the handling of individual claims. 

3. It is regrettable that the Executive has found legislative time to promote the Bill in its 
present terms, whilst ignoring the representations made by LSS over a period of years for 
amendment to the existing legislation in a number of constructive ways. For example, the 
power to suspend membership of the Society in certain circumstances, such as in the 
case of Julian Danskin, where LSS was subject to criticism for failing to act in 
circumstances where action was not possible under the governing legislation until he had 
been convicted and sentenced and where the sentence was for imprisonment for a period 
of less than 2 years, which even then prevented automatic referral to the Scottish 
Solicitors Discipline Tribunal.   
I am aware of a number of similar situations for which amendments have been proposed 
by LSS in recent years, the legislative opportunity for which has not been available until 
the present Bill, and the opportunity for which has not been taken. 

4. In terms of the Bill as drafted, there are a number of concerns, which relate to potential 
interference with the independence of the legal profession as well as the public interest. It 
is accepted that there is a groundswell of opinion which considers that “self-regulation” is 
no longer appropriate, particularly in relation to service issues. As a consequence, LSS 
has confirmed its willingness to co-operate with the transfer of IPS handling to a truly 
independent and impartial body, provided it is properly constituted, represents a true 
improvement in the system of handling service complaints and recognises the ECHR 
considerations. The proposals in the Bill fall short of that in a number of respects. 

5. The issue has to be taken in context. When one considers the number of transactions or 
bits of legal business and advice given in any year, the number of complaints arising is 
comparatively very small. It is considered that complaints arise in less than 1% of the 
business transacted and advice given by solicitors. That is not to diminish the importance 
of the subject of any complaint to the individual complainer, which has to be respected 
throughout the process. However, to introduce a system which may well have the 
consequence of making it uneconomic for efficient and diligent solicitors to remain in 
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practice or which causes solicitors to restrict their areas of practice should be a matter of 
grave concern.

6. In particular, I have the following specific points to raise in relation to the terms of the Bill: 

 I am aware of the representations by LSS in relation to the composition of the 
Commission and the procedures as outlined in Schedule I in relation to 
compliance with ECHR and I adopt and endorse those representations in full. 

 The preliminary steps proposed by section 2 will introduce additional steps in the 
process, which will result in delays to the process of determining complaints. LSS 
has spent considerable time, effort and energy over the past three years to 
reduce the average time taken to determine complaints to less than a year. The 
proposed measure will immediately result in a diminution of the benefits of that 
effort and energy, which cannot be in the interests of the public. Such delays are 
inevitable as a result of the introduction of the concept of the ‘single gateway’. 
What time will be required for the Commission to fulfil its initial function? 

 The definition of “any person having an interest” is too vague and unspecific. It 
appears to be left to the total discretion of the Commission, without affording an 
opportunity for representations by the solicitor. Such representations are 
necessary in view of the nature of legal work and the ‘wide range’ of 
circumstances which might give rise to a complaint about conduct. 

 Further delays will arise as a result of the requirement under section 4 to 
determine the nature of the complaint and re-direct it, or elements of it to the 
professional bodies. 

 Section 7 refers to “an” opportunity for representations to be made before 
determination of the complaint. Taken literally, this could seriously fetter the 
ability of the Commission to properly determine a complaint in terms of ECHR. 
The nature of legal services is such that the complexity could require a detailed 
consideration of the circumstances that would not be possible if the ability to 
make representations were to be limited in this way. 

 The consequences of the provisions in section 8 relating to the level of 
compensation could be far reaching and could greatly diminish the effectiveness 
of attempts to resolve issues at source or by mediation. If complainers are given 
an expectation of compensation at the level proposed, and standing the fact that 
the process will not involve them in cost, complainers will have nothing to lose by 
pursuing the complaint to a determination by the Commission in the hope and 
expectation of receiving compensation at, or towards the upper level.
The level of compensation for IPS was introduced in 1990 at a level of £1000, 
and increased in 2004 to a level of £5000. It is noteworthy that the only basis for 
the proposed level is the equivalent proposal for England & Wales. There is no 
evidence that such a figure is relevant to Scotland, and in fact the evidence 
suggests that this figure is grossly excessive as outlined below. The 
compensation for IPS was designed to be for the inconvenience and upset 
caused by the need for the complaint to be made. Any recovery of loss arising 
from negligence was properly to be dealt with through the Master Policy and 
therefore through the normal court process as with any such claim. As part of 
such a claim arising from negligence, the element of ‘solatium’ that might have 
previously been determined in relation to IPS was to be taken into account by the 
court. Therefore the issue of claims arising from negligence were kept separate 
from issues of IPS, as the two are distinct from each other, although, as is 
recognised in the legislation, there is an element of overlap. However the method 
of determination requires to be handled in different ways. The Bill proposes a 
procedure for claims for recovery of loss of up to £20,000 arising partly or wholly 
from negligence as well as from the provision of IPS. This is inappropriate and is 
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considered to be contrary to a solicitor’s right to have claims arising from his or 
her negligence to be determined by the Court. 
As mentioned above, the proposed level of compensation is grossly excessive 
based on the available evidence. The current average settlement of professional 
negligence claims against the Master policy is under £10,000. The vast majority 
of settlements are reached by agreement with the claimant ie in 96 – 98% of 
cases, with only 2 – 4% of claims being litigated in any year. There is accordingly 
no basis for the proposed increase in the level or nature of compensation for IPS. 
The Master Policy is in place to cover claims against solicitors arising from 
negligence and does not cover awards of compensation for IPS. Therefore in 
view of the proposed level and nature of compensation, cover will not be 
available to the solicitor, resulting in the solicitor personally bearing the award in 
its entirety. This will have a number of potential consequences all of which are 
contrary to the public interest: 

 Solicitors will consider the areas of practice which are most likely 
to result in such claims and will cease to practice in those areas. 
It is suggested that such areas tend to be in the most socially 
sensitive areas of practice which will result in a denial of access 
to justice to many of the most deserving. Such areas will include 
legally aided family and matrimonial matters. 

 Where this effect occurs in rural areas, many citizens will be 
denied any access to justice locally, resulting in additional 
hardship through the need to travel potentially great distances for 
assistance. 

 If solicitors are required to meet the potential additional outlays 
on such awards of compensation, they will need to pass the 
burden on to their clients by way of increased fees. This will deny 
access to justice to many who miss the legal aid thresholds and 
require to self finance, but who may be unable to afford the 
increased costs. 

 In extreme cases, solicitors may conclude that the potential risk 
of such a level of award is too great and close altogether with 
similar consequences as outlined above. 

 The imposition of a Complaints Levy as set out in sections 18 – 19 of the Bill will 
further discourage complainers from settling complaints at an early stage in the 
process. The complainer will have nothing to lose in pursuing the complaint to 
determination by the Commission. It is suggested that this effect would be 
reduced if a complainer were to be required to contribute to the expenses where 
they had rejected an offer of settlement at a level which is the same as or more 
than a determination by the Commission, or to have rejected the offer of a 
mediation. This would be similar to the effect of a ‘judicial tender’ in the court 
context.

 There has been no evidence of any concern regarding the Guarantee Fund and it 
is therefore considered unreasonable and unnecessary for the Commission to 
interfere with its operation. So far as the Master Policy is concerned, LSS merely 
facilitates the existence of the policy and the level of premium through the 
brokers. A tendering process is operated relative to the appointment of the 
brokers. LSS has no involvement in the handling of claims. It is considered 
inappropriate to seek to interfere with the operation of commercial insurance 
arrangements, which is a matter for the relevant insurers. Any such interference 
may result in terms of the insurance being imposed by the insurers that will 
adversely affect the cover, whether by way of increased premium for that reason 
or otherwise. This would be a matter for the insurers. Such interference by the 
Commission which is so closely linked with the Executive in view of the proposed 
arrangements for appointment of members is a matter of extreme concern. 

7. As outlined above, the general effect of the Bill as drafted will lead to serious implications 
for access to justice, particularly in rural areas. The potential additional costs to solicitors 
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of funding the Commission and the complaints process, coupled with the potential level of 
compensation for IPS, are likely to cause solicitors, particularly in small firms to carefully 
consider the economics of remaining in private practice, or at least providing services in 
specific areas of high risk. This is likely to impact further on the provision of Legal Aid 
services. It will be uneconomic for a firm to carry out routine work under legal aid, 
attracting a fee of less than £200, where that work could give rise to a complaint of IPS 
the cost of which will be payable by the solicitor, to a considerably higher level than the 
fee, and also potentially leading to a level of compensation of up to £20,000. in addition, 
many clients involve ed in matrimonial and family matters can require particular skill and 
attention on the part of the solicitor in view of what is often a limited ability to appreciate 
the consequences of actions or the nature of advice. Such risks for the solicitor are likely 
to result in withdrawal from that sector of practice. 
The loss of high street law firms, particularly in rural areas of Scotland will have a serious 
impact on the social landscape of such communities. Not only will clients require 
travelling great distances and incurring considerable expense in so doing, but the pro
bono services provided by solicitors to the community will be lost. Solicitors very 
frequently provide services to local churches, charities, sports, community and social 
clubs, associations and organisations in the voluntary sector. If high street practices are 
diminished or lost, the social consequences in this regard will be serious. 
Further, the loss of such offices and the attendant employment will be significant. It is 
estimated that solicitors firms in Scotland employ around 20,000 people and a sizeable 
proportion of these jobs will be in rural areas, many of which are economically fragile as 
things presently stand.
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Submission from Mr W G Peareth on behalf of Sandra Savin for the Legal Profession 
and Legal Aid (Scotland) Bill 

 The above mentioned persons fully support the establishment of a new SLCC.  It is 
considered of the utmost importance to remove every vestige of Law Society 
involvement in complaints subsequent to failure by solicitors to settle disputes with 
dissatisfied clients at source.  Greater encouragement, by way of robust penalties, 
should be highlighted to solicitors within reformed regulations.  

 It is now manifestly desirable for an SLCC to take over responsibilities for handling 
complaints of IPS, Negligence and Misconduct by which each category is not made 
an issue of dispute due to hair-splitting definitions. 

 The role of the SLSO in its present form is obstructive to complainants.  Its limitations 
of power are universally decried.  Unless it could have been reinforced substantially, 
up to the envisaged authority of SLCC, then SLSO is obsolete. 

 The level of compensation maximum is significantly desirable if set at £20,000.  That 
level would continue to fall short of FSO limits but is, nonetheless, a welcome 
enhancement.  Negligence issues beyond the proposed figure would then need to be 
considered in a different light but with the proviso that clients damaged by solicitor 
negligence are not subjected to the excruciating prospect of hiring a new solicitor to 
sue a ‘colleague’. 

 It is not desirable for issues of professional discipline to remain exclusively with the 
legal professional bodies and tribunals unless SLCC wields sufficient independence 
and power to override, in totality, earlier (and weaker) adjudication. 

 The formation and independent function of an SLCC must at all times demonstrate 
transparency and safety from Law Society influence. 

 The description of the current procedures for handling complaints, as set out in the 
consultation phase of RCH – BCC, is faulty.  By practical experience the role of 
reporters utilised by Client Relations Office of the Scottish Law Society is not 
described within that publication.  The element of anonymity is deeply suspicious.  
The reporter role may result in a favourable decision from a complainant’s perception 
but a derisory level of compensation proposed by the reporter is bound to risk 
rejection on that point alone.  The CRC is then free to overturn the findings of the 
reporter in totality.  Furthermore the constitution of a CRC is specifically defined as 
50/50 in the discussion phase of proposed reform but the Law Society of Scotland 
does not follow this ‘ruling’ nor will it explain why it acts in that way.  The Legal 
Services Policy Team at SE Justice Department are not able to explain this omission 
from RCH – BCC. 
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Submission from Hugh McLean for the Legal Profession and Legal Aid (Scotland) Bill 

I am Hugh McLean CChem, FRSC, and having lived for over 30 years in rural areas I am well 
aware of how fragile rural communities are.  Changes that may have one level of impact in 
urban areas can have a different and significantly detrimental impact in rural areas.   

In reading about this Bill I can understand the concerns of the Executive in relation to the 
general question of self regulation of professions, but am more concerned about the 
implications of this Bill, were it to be enacted as drafted. 

I believe that the effect of increasing the level of compensation and the increased cost on 
members of the legal profession in funding the proposed Commission is likely to lead to a 
reduction in the number of solicitors practising in rural Scotland. I can see that the type of 
work carried on by such solicitors at present is often in areas where there is a high risk of 
complaints being made. I can understand that solicitors will therefore need to carefully 
consider the type of work they do and whether it would be worthwhile remaining in practice in 
such areas.  For a rural economy to be strong requires the maximisation of the number of 
“high quality” professional level jobs so that the total number of jobs can then be maximised.  
Without the high quality jobs the rural economy becomes stagnated and dependent on low 
cost work and the whole economy of rural communities suffers.  Thus measures that are likely 
to result in a reduction of professionals prepared to come set up and work in rural areas has 
to be avoided.

Additionally as a professional living and working in a rural area I am aware of the amount of 
work undertaken by solicitors in charitable and voluntary organisations, many of which are the 
mainstay of the community, which would be lost if there were to be a reduction in the number 
of solicitors practising in rural communities. 

In finalising this Bill I hope due consideration of all aspects will be taken into account. 
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Submission from R A Clement Associates for the Legal Profession and Legal Aid 
(Scotland) Bill 

We act for a number of legal practices in the West Highlands who have drawn the terms of 
the Legal Profession and Legal Aid (Scotland) Bill to my attention.   We can understand the 
concerns of the Executive in relation to the general question of self-regulation of professions.   
Indeed, in our own profession similar concerns have been expressed.   However, we do have 
concerns regarding the implications of this Bill if it were to be enacted as drafted.  

We understand that the level of compensation awarded by the Complaints Committee could 
be up to £20,000 and that the complainant would not incur any costs in making a complaint.   
We also understand that it is unlikely that the Solicitors’ Professional Indemnity would cover 
this cost if a complaint was upheld.   

In these circumstances, we feel that this could lead to a substantial reduction in the number of 
Solicitors practising in rural Scotland.   We feel that the type of work being carried out by 
Solicitors at present is often in areas where there is a high risk of complaints being made.  
Consequently, the Solicitors would need to be very careful in considering the type of work 
they do and whether it was worthwhile remaining in practice in such areas.   The conclusion 
of these considerations could quite easily be no Solicitors practising in a number of small 
towns in rural Scotland.    

As professionals living and working in a rural area, we are aware of the contribution that 
Solicitors make to the local economy and, indeed, also the contribution made in charitable 
and voluntary organisations.  This would be lost if there were a reduction in the number of 
Solicitors practising in rural communities.

We are also very aware that, even at present, Solicitors find it very hard to attract new staff to 
rural communities and would be very concerned that the present Draft Bill could add to these 
difficulties and, in search of protection of the public, actually reduce the choice available.    
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Submission from APIL for the Legal Profession and Legal Aid (Scotland) Bill 

The Association of Personal Injury Lawyers (APIL) was formed by pursuers’  lawyers with a 
view to representing the interests of personal injury victims.  APIL currently has around 130 
members in Scotland, whose interest in personal injury work is predominantly on behalf of 
injured pursuers.  

The aims of the Association of Personal Injury Lawyers (APIL) are: 

 To promote full and just compensation for all types of personal injury 

 To promote and develop expertise in the practice of personal injury law 

 To promote wider redress for personal injury in the legal system 

 To campaign for improvements in personal injury law 

 To promote safety and alert the public to hazards wherever they arise 

 To provide a communication network for members 

The association responded to the Scottish Executive’s consultation - ‘Advice for All: Publicly 
funded legal assistance in Scotland – The Way Forward’  in September last year. The
response was confined to comments relating to civil legal aid, to reflect the area of expertise 
of our members.

The association has serious concerns about the general principles outlined in section 45 of 
the bill ‘register of advisers: advice and assistance’, and we wish to reiterate the comments 
made in our response to the Advice for All consultation.

APIL believes that the funding of non-legally qualified advice providers should be undertaken 
where there is an unmet legal need, such as in relation to housing, debt and/or benefits 
issues, for example. There is, however, no such unmet need in the field of personal injury law, 
where there is considerable specialist legal advice available to injured people.  

In addition, advisers who are not legally qualified do not have the level of specialist 
knowledge required to assist pursuers in personal injury cases, as the process of gathering 
and presenting evidence to prove the pursuer’s case can be extremely complex.  It is fair to 
say that defenders in these circumstances are invariably better resourced than pursuers, with 
all the benefits of specialised advice.  It would be highly unjust, therefore, to expect an injured 
person to pursue a case against the individual or organisation who had caused his injuries 
without the specialist support of an independent legal adviser. 

We note, of course, that this is an enabling bill which allows regulations to be made to specify 
the categories of circumstances in which a registered adviser may provide advice and 
assistance.  It may be that personal injury cases will not be one of those categories, and we 
would welcome clarification on this. 

We also note that section 6 of the 1986 Act will be amended to say that assistance by way of 
representation ‘includes advice and assistance provided by a registered adviser but only to 
the extent to which it is competent for the registered adviser to perform such steps referred to 
in that definition’. As outlined above, we believe that non-specialist legal advisers are not 
qualified to deal with personal injury claims. We are extremely concerned about how 
‘competent’ in this context is to be defined, and would welcome clarification on this point. 
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Submission from Marie Morrison for the Legal Profession and Legal Aid (Scotland) Bill 

I write in response to the proposed Bill.

I must admit  that I have always had serious doubts concerning the Scottish Parliament from 
the outset. I resent its flagrant disregard of  taxpayer's money- which has been thrown about
one disaster  to the next by the Scottish Parliamant. We have seen sums vastly in exces of 
£400 million spent on an eyesore of  abuilding with a dodgy roof ; fraud ; lies; back-handers 
and corruption beyond our wildest dreams.

To learn of the above Bill is no surprise. The proposals in this Bill demonstrate a complete 
failure to comprehend the demands of the Legal Profession and the needs/interests of the 
public. 

Were it be known, I would rather be governed  by a group of baboons. They would certainly 
be a more attractive alternative to what we have presently.
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Submission from Paul Faris for the Legal Profession and Legal Aid (Scotland) Bill 

It is my view that one of the strengths of the current system that is in  
danger of being lost is the input of a large number of Reporters. There are  
both solicitor reporters and non-solicitor reporters. This ensures that  
legal points and common sense are kept in balance as well as enabling the  
legal profession to gain valuable input from best practice in other areas of  
customer service (gained from non-solicitor reporters). Reporters have a
wide range of experience both in the legal profession and more widely in  
community and in business.  As many reporters work on the Client Relations  
Committee they have the opportunity to both input to the pool of knowledge  
and learn from it as well as preparing reports on specific cases. The  
committees are made up of both lawyers and non-lawyers and each learns from
the other. 

If everything is dealt with by a Commission there is likely to be a much  
smaller team of full time case handlers which may well deprive the legal  
profession of a currently available valuable input. 

I also feel that the whole exercise is likely to result in many small High  
St solicitors who provide a valuable service to people in their small(ish)  
towns deciding to give up on "general practice".  This will mean that people  
in places like the Borders will end up having to go to Edinburgh for legal  
advice instead of being able to obtain it locally where the solicitor will  
be more aware of local circumstances. 
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Submission from Paul Trodden for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to outline my concerns about the above Bill. I consider that the Bill is flawed in 
several respects and that it will not improve on the complaints system currently operated by 
the Law Society of Scotland. 

They key issues that arise from the Bill are as follows:- 

1. Cost

No detailed cost or cost-benefit analysis has been undertaken in respect of the new Scottish 
Legal Complaints Commission. However, it will undoubtedly cost more than the Law Society’s 
existing Client Relations Office, particularly as the work currently carried out on a voluntary 
basis by committee members and reporters will in the future be conducted by paid 
employees. These costs are proposed to be met by a general levy on the legal profession in 
addition to fees charged to solicitors for every case considered, whether upheld or not. 

If the government feels that a completely independent complaints system is required by the 
public, then the public should fund it. As usual, the real costs of the scheme will only reveal 
themselves once it has been up and running for some time. This will almost invariably be 
greater than any cost estimates produced at a time when the details of the scheme have not 
been finalised. In effect, the proposal to pass the burden of the expenses of the scheme on to 
solicitors will amount to a tax on practicing law in Scotland. 

There is no point in having change for the sake of it. Detailed and reliable costings must be 
obtained in relation to the new Commission. Unless such costings clearly demonstrate the 
new Commission will be equally or more cost effective than the current Law Society scheme, 
Part 1 of the bill should not proceed. 

2. Levels of Compensation 

The proposed increase in the level of compensation for Inadequate Professional Service 
(“IPS”) from £5000 to £20 000 has no justification and is unacceptable. It is shocking that 
such sums should be contemplated in circumstances where the service has been poor rather 
than negligent.  

What other trade or profession has to endure such a system? In any other service sector, if a 
business provides a shoddy service, the customers will simply take their business to a 
competitor in the future. The market corrects problems with shoddy service. 

It seems that the figure of £20 000 has been introduced for no other reason than that is the 
proposed level in England and Wales. So much for Scottish solutions for Scottish problems! If 
there is no ground swell of public opinion and evidence of consumers actually needing such a 
remedy, why is being introduced at all? 

Surely there would be more voter demand to introduce IPS claims for e.g. garages, builders, 
electricians etc. It is in these unregulated sectors that consumers would benefit from such 
increased rights.  

Also, no other regulated professions are being saddled with such a system (as well as the 
privilege of paying the costs of running it!). Why are doctors, dentists, surveyors and 
accountants not being subjected to such a burden on their ability to provide professional 
services?  

Solicitors have paid for their “monopoly” on legal services with the guarantee fund and the 
master policy. Any additional burdens are not justified. 

3. No Fault Liability 
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It is not reasonable to require the solicitor to pay a case handling fee irrespective of whether 
the complaint is upheld. Such a rule will provide scope for abuse as, from a purely economic 
perspective, it will be in solicitors’ interest to pay a sum just less than the case fee to clients 
with unfounded complaints.  

The solicitor should not be obliged to contribute where the complaint is not upheld. In 
addition, there should at the very least be the ability to charge the complainer where it is 
decided that the complaint was without foundation, or made in bad faith. 

4. Conduct Issues 

The new commission should not have any power to compel the Law Society to take specific 
action in any conduct issues. The ability to determine whether a person’s conduct falls short 
of the required standard is one of the core principles of being a profession. 

5. Guarantee Fund/Master Policy 

The Bill gives the new Commission the power to oversee the running of both the master 
policy and the Guarantee Fund. No justification for these powers has been offered and there 
was no mandate for their introduction in the Scottish Executive’s consultation. 

6. Access to Justice 

There are certain types of work such as conveyancing and civil litigation, particularly 
matrimonial matters, which involve advising highly demanding clients who are undertaking a 
stressful experience. These are more likely to give rise to complaints than other types of work.  

If the current scheme were enacted, there is no doubt that high street firms around Scotland 
will have to increase fees significantly and/or withdraw from some types of work altogether. 
Defensive advice will require to be the norm. Either way it is the public who will eventually 
lose out. Particularly as regards smaller firms in rural areas and as regards legal aid (where 
there is no prospect of passing costs on to clients) it will become difficult for clients to obtain 
advice about certain types of matters. This cannot be in the public interest. 

In addition to the damaging effect on access to justice, any downturn in the solicitors’ 
profession could have serious economic impacts, particularly in rural areas. 

7. Human Rights 

In terms of the Scotland Act, any legislation which is incompatible with EC Law or the ECHR 
is ultra vires. 

Appointments to the new Commission are made by the Scottish Ministers and there is no 
guarantee of solicitor representation. In addition, there is no right of appeal allowed. This is 
contrary to Article 6 of the ECHR. 

It is one of the fundamental principles of EC law that EU citizens have the freedom to pursue 
their chosen trade or profession without disproportionate or intolerable interference from the 
state.

The right to pursue your chosen profession is a “property” right in terms of Article 1 of 
Protocol 1 of the ECHR. 

Article 14 of the ECHR provides that convention rights are to be enjoyed without 
discrimination. I understand that membership of a particular profession has been recognised 
as a distinct group which can be discriminated against.   

There is no evidence that an increased IPS award is needed. To introduce such a rule simply 
because it applies south of the border is not a sufficient justification. Likewise, what is the 
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justification for making solicitors bear the cost of the scheme? These measures are therefore 
unjustified and are not proportionate. 

The IPS procedure applies only to solicitors. No other regulated professions are compelled to 
operate such a scheme. To force solicitors alone to accept such a scheme is discriminatory. 

 It would therefore appear that the Bill violates Article 6, Article 1 of Protocol 1 and article 14 
of the ECHR. 

Conclusion 

As currently drafted, the Bill is flawed and many of its provisions place an unfair burden on 
solicitors. It will also have an adverse effect of the public interest generally. I would hope that 
the foregoing points will be considered carefully by the Parliament and substantial 
adjustments made as appropriate. In any event, I do not see that the Presiding Officer could 
safely sign the declaration of convention compliance for the bill for the reasons which I have 
outlined.

I look forward to hearing from you. 
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Submission from Peter Brash for the Legal Profession and Legal Aid (Scotland) Bill 

I understand from The Law Society that you have indicated that their response to the earlier 
Consultation was treated as one response and not as a response on my behalf.  I wish to 
register that I fully supported The Law Society when they made their response to the 
Consultation.  I am surprised and disappointed that you are not prepared to listen to The Law 
Society and treat their response with the weight that it deserves. 

I wish formerly to register my dissatisfaction with the current Legal Profession and Legal Aid 
(Scotland) Bill.  I believe that the proposals contained in it will result in consumers being 
denied access to justice.  I will be encouraging my partners in my firm to stop practising in 
certain areas that are more likely to give rise to complaints.  We will probably immediately 
restrict our conveyancing and civil litigation areas.  I will call upon the Law Society to produce 
the figures showing the areas that cause most complaints so that we can take appropriate 
action.

The proposals if enacted will undoubtedly leave some solicitors open to bankruptcy which will 
result in them being removed from practice.  Those solicitors may not necessarily have been 
bad solicitors.  The whole purpose behind having a Professional Indemnity policy is to protect 
not just the solicitor but the consumer. By increasing the compensation to £20,000 many 
consumers will decide to pursue claims free of charge to them.  Not to charge the complainer 
for the process is totally unfair. Not to have a proper full hearing is contrary to EHCR 
legislation. It is insupportable to force solicitors by law to have insurance to protect the public 
and to some extent the solicitor and then provide an unfair mechanism to avoid the court 
system.

I do not believe the Commission as is proposed complies with the European Convention on 
Human Rights.  There should be an independent and low cost right of appeal from any 
decision made by the Commission. A full hearing before the commission should be 
paramount.

I do not believe that individual employees of a firm should be found liable for any 
compensation.  It is going to make it more difficult for small firms to attract individual solicitors 
if there is a possibility that they may share in any claim for compensation. 
I fully support the objection to the Bill lodged by The Law Society. 

I look forward to hearing from you. 
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Submission from Walter Semple for the Legal Profession and Legal Aid (Scotland) Bill 

Please receive the following submission regarding the effect of this Bill. The following matters 
need to be addressed if the interests of the public are not to be seriously damaged. The 
public interest which must be respected is entirely distinct from the consumer interest. 

1. Suppose a client believes that his solicitor has acted in a way that has 
disappointed his or her expectations, and that his solicitor has not attended to 
matters as should have been done or that advice given was wrong. The Client 
wants to take action. What will the client do? 

2. Will the client raise proceedings for negligence in court or make a complaint to 
the Scottish Legal Complaints Commission (SLCC)? If the amount of the claim is 
likely to be less than £20K the client will complain to SLCC. Why? Because the 
client can have the claim investigated and presented to SLCC entirely free of cost 
or risk. 

3. What is the position of the solicitor complained against? The solicitor will be 
required by law to pay his share of all the costs of the SLCC, and also a special 
charge for the complaint whether or not the complaint succeeds or fails. 

4. What is the public interest in compensation claims? 
There is a strong public interest in the fairness of the administration of justice. These 
proposals fail to meet that interest because, contrary to the present proposals in the Bill: 

 All the costs must be borne by one side whether or not the claim succeeds 
 There is no indication that cases will be decided according to the law 
 There is no indication that basic principles of fair procedure will be applied 
 There is no appeal on the facts and law to a legally qualified body 
 Those who decide compensation claims must be appointed independently of 

politicians.

5. Public Interest in Professional Discipline. 
The purpose of professional discipline is to ensure that members of the profession maintain 
high standards of conduct. It is not to provide compensation for clients. The Bill as it stands 
wrongly confuses professional discipline with compensation claims. Other mechanisms exist 
for that. The Law Society should not have power to award compensation, nor to impose fines. 
Imposition of fines should be left to the independent Scottish Solicitors Discipline Tribunal. 

6. Public Interest in Financing SLCC 
What is proposed is to set up a body financed by solicitors, controlled by others, and 
accountable only to politicians, but not to solicitors. This system can have only one result - 
runaway costs. These are likely to escalate far beyond present levels. This will act as a strong 
disincentive to solicitors to operate in areas of work where the returns are low. In 
consequence the Bill in its present form will impede access to justice. 

I have been in practice as a solicitor in Scotland for over 40 years. I am a member of the 
Council of the Law Society of Scotland and a former Dean of the Royal Faculty of Procurators 
in Glasgow. 
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Submission from A Tyler for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from J B McGeechan for the Legal Profession and Legal Aid (Scotland) Bill
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Submission from Hugh Mackay for the Legal Profession and Legal Aid (Scotland) Bill
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Submission from Alison Kelly for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to express some of the concerns which I have regarding the Legal Profession and 
Legal Aid (Scotland) Bill. 

I am a partner in a three partner firm in Kilmarnock which is considered generally to be a 
small practice in a rural area.  We have to compete on a daily basis with the bigger firms in 
the cities who have greater resources than we do. 

My concerns are as follows:- 

1. While I have no issue whatsoever with an independent complaints handling body 
being constituted I am concerned about the costs, and the powers which it appears the body 
is to be given.  I am also concerned regarding the composition of the board membership.  
Much of the work currently carried on at the Law Society when dealing with complaints is 
carried on by volunteers.  The new complaints commission will be staffed by paid employees 
and the levy therefore is likely to be much higher on each individual Solicitor to fund the body 
than current Law Society subscriptions.  There does not appear to be any ceiling on the levy 
which is to be charged and adding significant business costs to a small firm like ours could 
result in a necessary diminution in staff, contributing to unemployment in the local area.  
There is also the possibility that members of the Fiscal Service and solicitors employed by 
local Councils, who I understand do not require practising certificates, may not renew their 
certificates and therefore the levy to be imposed will be spread over a smaller number of 
people, again increasing operating costs. 

2. I am also concerned about the level of compensation which the new body is to be 
able to award.  The compensation which could be awarded for Inadequate Professional 
Services was raised several years ago from £1000 to £5000.  The Executive at that stage 
considered the increase to be sufficient and no explanation seems to have been given for the 
sudden fourfold rise in the figure.  I understand that the English white paper on complaints 
introduced a £20,000 figure in England and the quick change in attitude brought in by this Bill 
does not appear to comply with the promise of Scottish solutions for Scottish issues. 

3. I am concerned also that a complaint can be made by “any person with an interest”.  
The nature of much of the work which we carry out is adversarial.  We are expected by our 
clients to fight their corner without any concern about the opposing party i.e. “without fear or 
favour”.  If non clients are to be allowed to make complaints about us  and possibly be 
awarded compensation then it may hamper the way in which the system works.  In other 
situations we may face complaints from non clients about perceived wrongs on our part, when 
we have only are only followed normal procedure and the disgruntled party does not fully 
understand. 

4. The previous point regarding complaints by non clients is only amplified by the 
charging mechanism proposed for the Commission dealing with each complaint.  Apparently 
this method is based on the principle of “polluter pays”.  This completely prejudges the issue 
as the fee is to be paid by the Solicitor regardless of who is found to be at fault. Even if the 
solicitor is cleared of all blame the complaint will still have cost him or her the complaint 
handling fee together with the stress and anguish of dealing with the complaint and the loss of 
income from the time taken to deal with the complaint.  It would be manifestly unjust to have 
to pay a fee to the Commission when the complainer was not even a client of the firm. This 
must be contrary to the principles of natural justice. 

5. I am concerned that the passing of this Bill in its current form will lead to a reduction 
in access to justice for many ordinary people.  Fees will require to be increased as it would be 
inequitable to carry out a piece of work for less than the fee to be charged by the Complaints 
Commission to deal with each individual case.  Our own firm would certainly consider giving 
up Civil Legal Aid work which would lead to reduction in choice for members of the public who 
perhaps most require our services. It can already be quite difficult in our area to find a solicitor 
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willing to take on a legally aided case.  Further, small firms in rural areas may decline to the 
extent that staff would require to be made redundant.  

6. We hear much from the Executive about the current “brain drain”, the falling 
population and the lack of skilled people in Scotland.  Many people are becoming 
disillusioned with working in the profession and young people qualifying may well succumb to 
careers outside Scotland rather than entering the legal profession in Scotland.  

7. Finally, it seems totally inequitable that there is to be no right of appeal from the 
Complaints Commission to an independent court or tribunal.  This cannot be in compliance 
with ECHR.  This is unfair to both the complainer and the Solicitor and contrary to the 
principles of natural justice. I am sure that MSPs would not countenance being subject to 
such rules themselves. 
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Submission from Angus Buchanan for the Legal Profession and Legal Aid (Scotland) 
Bill

It appears from examination of the Bill that contrary to the expectations of the Law Society of 
Scotland and the Profession, the terms of the Bill go much further than was envisaged in 
discussions between the Law Society and the Executive.  Whilst the Law Society agreed that 
the question of complaints might be dealt with by an independent handling body, the Bill 
seems to be promoting an organisation which would go far beyond that envisaged, with 
potential adverse implications for the legal profession, those they employ, and, ultimately, the 
public, specific comments are as follows:- 

1. The cost implications are horrendous for the Profession.  In terms of the Bill the 
Profession is to fund the running of the Complaints Handling Body; if large 
commercial firms de-register as Solicitors and if those Solicitors in the public sector 
resign their Law Society membership as may happen then the burden of the 
proposed annual levy on the remainder of the profession could have the effect of 
leading to either a substantial rise in fees or Solicitors deciding that it is not 
worthwhile continuing in practice because it would not be economical to do so. It is 
hard to envisage that faced with such a system and at the present rates of 
remuneration, Solicitors would consider there to be merit in undertaking legally aided 
work, to the disadvantage of the least well off in our society. In addition it is proposed 
that the Profession pay the administration costs of any complaints and it would 
appear that there will be no cost implication for a complaining member of the public 
whether or not the complaint is justified or vexatious.  This could lead to a huge 
number of complaints by members of the public on the basis that they are in a no risk 
situation and indeed, may well lead to members of the public making complaints in 
the hope that the Solicitor will make a token payment to settle the matter before the 
Complaints Handling Body becomes involved. 

2. The Bill as drafted does not contain a proper Appeals procedure to an independent 
body such as the Sheriff Court or the Court of Session and in our view this is contrary 
to the European Convention on Human Rights. Additionally, there would appear to be 
a Human Rights argument against such proposals affecting the legal profession only, 
and not other professions or industries. 

3. We, like other members of the Profession, are concerned that the Complaints 
Handling Body will not be politically independent and open to abuse by those who 
have an anti-legal profession agenda. 

4. The Bill as drafted could lead to the end of the legal profession in Scotland as we 
know it.  There is a possibility that the large city Firms dealing entirely with 
commercial work will de-register as Solicitors and carry out their work purely as 
commercial consultants and the Banks and other Financial Institutions could take on 
conveyancing and executry work.  This will lead to an erosion of the traditional High 
Street Firm, particularly in the towns outwith the major cities and in rural areas.  It will 
also lead to the likelihood that legal firms will not take on contentious work or dispute 
work such as family law, civil court work, neighbour disputes etc. as these are very 
often the types of cases where client disappointed in an outcome will complain 
without merit as to service. This, in our view, could lead to members of the public 
being unable to access legal remedies and MSP’s and MP’S having queues at their 
Surgeries with members of the public complaining that (a) they cannot get a Solicitor 
to take on their case and (b) requesting that the MSP take on their case (no doubt at 
no cost to the member of the public). 

5. The levels of compensation promoted in the Bill appear to be excessive and there 
must be some form of mechanism to ensure that the level of compensation is related 
to the value of the work carried out and the fee element. 

6. It would also appear that the Bill causes confusion between complaints matters such 
as inadequate professional service and the question of negligence.  Professional 
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negligence is not a matter for this Forum as it is dealt with by independent insurers 
and it appears to us to be entirely inequitable that the Complaints Handling Body or 
the Scottish Executive should have any powers in relation to the Profession’s Master 
Policy for Professional Indemnity and also the Guarantee Fund which is a unique 
protection for the public. 
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Submission from G Moran for the Legal Profession and Legal Aid (Scotland) Bill 

I have noted with deep concern the terms of the above Bill which seem to me to be contrary 
to logic and equity and also contrary to the best interests of the legal profession in Scotland 
and the Scottish public in general.  I have noted with regret the readiness of the Scottish 
Executive to impose burdens on others while at the same time declining to accept relevant 
burdens for themselves.  A prime example is the behaviour of the Justice Minister and the 
Lord Advocate over the Shirley McKee affair.  There would seem to be no good reason for the 
Scottish Tax Payer to meet the amount of compensation paid to Shirley McKee and the 
expenses of the litigation which she was forced to initiate.  Given the logic of the above Bill 
the Justice Minister as well as the Lord Advocate should be individually surcharged with the 
sums of money involved having regard to the grossly inadequate professional services which 
appear to have been provided in relation to that particular matter. 

The thrust of the Bill is both unnecessary and unjustified given that there are already 
adequate systems in place within the Law Society and the Law Courts to deal with inadequate 
professional services, professional misconduct and negligence.  The Bill appears to proceed 
on the basis “consumers good, lawyers bad” and consumers are regularly encouraged by TV 
adverts and otherwise to pursue claims against lawyers, a system which can only increase in 
light of the provisions of the above Bill. 

My partner and I as partners until eleven years ago in another firm were in the recent past 
referred to the Law Society, in two cases, the first on the basis of inadequate professional 
services of that firm and the second on the basis of mis-selling of an endownment policy by 
that firm.  The matters were fully investigated by the Law Society (the first mentioned 
complaint being also referred to a Reporter) and it was established that there was absolutely 
no basis in fact or in law for the complaints which had been made against my partner and me 
and that the endownment policy had been sold to the client by the client’s Building Society, a 
fact which must have been known to the client.  Under the proposed system we would have 
been at risk of an inappropriate finding by the new Complaints Commission and without a 
right of appeal, but would also have been charged a flat fee towards the expense of financing 
the new Commission. 

The Bill will seriously damage the independence of the legal profession, which independence 
is vital for the security and protection of the individual and the stability of society. The effect of 
such legislation will be to increase significantly the cost of legal services to the general public. 
It appears to my partner and me that the aim of the Scottish Executive and the UK 
government is to destroy democracy in this country and clearly see destroying the legal 
profession as the best means of achieving that end. “Come the revolution, first kill the 
lawyers” is alive and kicking in Scotland today. It is also extremely alarming how much 
legislation is coming from the current Executive which criminalises the general public e.g. the 
single survey and Landlord registration requirements.  

I would doubt that MSPs would accept the justice of a Quango set up to investigate the 
adequacy of the work done by and expenses claimed by MSPs with no right of appeal from 
the decision of such Quango and with MSPs having to meet out of their own pockets the cost 
of such Quango,  the compensation awarded and the cost of each complaint made against 
them no matter how frivolous or vexatious. 

I and my partner have a number of specific concerns regarding the provisions of the Bill:- 

1.     The Bill does not comply with the requirements of the European Convention on Human 
Rights in inter-alia the following respects:- 

(a)  the Members of the Commission are appointed by the Scottish Ministers; 
(b)  There is no automatic right of appeal from a decision of the Commission. 

2.     A blanket charge on the Legal Profession is clearly inequitable since not only is the 
profession being required to meet a flat fee as a contribution towards the cost of running the 
new Commission but also a handling fee is imposed on each individual firm in respect of 
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whom a complaint has been made regardless of whether the complaint is justified and upheld 
or not. 

3.     There is no corresponding provision for an award of expenses against the maker of a 
frivolous or vexatious complaint and this is clearly inequitable and one sided.  Without such 
an ability to award expenses against such a complainer the Legal Profession is being unfairly 
targeted and this can only lead to an increase in complaints against the Legal Profession 
which in turn will have the effect of reducing the types of work which the Profession will be 
prepared to undertake and perhaps in the long run will lead to the inability of the Legal 
Profession to support the rights of the citizen against the Executive.  It is of course possible 
that this is the long term aim of the Scottish Executive and the Scottish Ministers. 

4.     The Bill is clearly a political exercise with no clear thought as to the consequences of the 
proposed enactment. 

5.     The figures for compensation (recently increased from £1,000 to £5,000 and now 
proposed to be increased to £20,000) appear to be an import from England in much the same 
way as the Single Survey Scheme has been imported form England, both Schemes irrelevant 
to the Scottish Legal Scene.  There appears to be no evidence adduced by the Executive to 
justify the figure of £20,000 in respect of compensation nor is there any consideration of 
whether or not a firm against whom an award of compensation may be made is financially in a 
position to make payment of the compensation. 

6.     The Law Society of Scotland have lodged with you their comments on and objections to 
the terms of the above Bill.  I can do no better than incorporate the terms of those comments 
and objections into this e-mail and these are repeated brevitatis causa.  I also understand that 
the Law Society have lodged with you the Opinion of eminent Senior Counsel advising that 
the terms of the above Bill are not compliant with the requirements of the European 
Convention on Human Rights. 
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Submission from Haddington CAB for the Legal Profession and Legal Aid (Scotland) 
Bill

This response is from the perspective of Non Solicitor Reporter;  Client Relations Committee 
Member;  Client Care Committee Member for the Law Society of Scotland and Manager of 
Haddington Citizens Advice Bureau 

I have grave concerns about the Bill as it stands as follows: 

LEGAL PROFESSION 

The Bill
 has the potential to reduce access to justice for the consumer through the likely 

reduction in solicitors, particularly for vulnerable consumers, through the proposed 
costs and penalties 

 creates an imbalance in equity between practitioner and consumer 
 will create additional bureaucratic hurdles, delay and confusion for the consumer  
 removes one layer of dispute resolution to the detriment of the consumer 
 inappropriately seeks to harmonise with the system in England & Wales 
 takes no account of the outcomes of the Justice One recommendations  
 will cost more than the current systems and not add value 

The Bill has the potential to reduce access to justice for the consumer through the likely 
reduction in solicitors, particularly for vulnerable consumers, through the proposed costs and 
penalties

In East Lothian, we have already seen the negative effects caused by the previous changes 
in Legal Aid leading to a continuing reduction in numbers of solicitors firms offering this 
service to the detriment of the most vulnerable members of our community.  I believe that the 
proposed costs and penalties will encourage more solicitors, particularly in rural areas, to 
withdraw from this type of work further disadvantaging the communities they service and 
society as a whole.  The public perception that £5,000 is “loose change” to a solicitor may be 
relevant for the big multi partnered firms but I doubt this would be the case for the rural 
practitioner, small firm in a deprived area or Law Centre, particularly those firms whose main 
source of income is legal aid. 

The Bill creates an imbalance in equity between practitioner and consumer 

The Scales of Justice certainly seem to be weighted against the practitioner with the 
expectation that the solicitor will pay for everything.   
If the “polluter pays” argument is to be used, it should be used equally ie if the solicitor is 
found to be without fault, should the complainer then be liable?  There will always be 
someone who doesn’t like the advice they have been given and who receives different advice 
by another practitioner but it doesn’t necessarily mean either advice is wrong otherwise there 
would be no point to the Courts!   
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The Bill will create additional bureaucratic hurdles, delay and confusion for the consumer  

36% of those responding to the consultation saw no benefits resulting from a split in functions 
of the regulatory body1 with service complaints being dealt with by the “independent” 
commission and conduct complaints being dealt with by the Law Society.  The Scottish Legal 
Services Ombudsman was reported as saying that 30% of complaints to her office included 
both service and conduct issues therefore the consumer is more likely to be confused having 
their complaint dealt with by two bodies.   

The logical alternative to the current system would be for the “independent” commission to 
deal with all complaints as “public opinion/perception” is that the Law Society does not give 
“fair” consideration “because they are all lawyers”.  However the view of “conduct” may be 
seen differently by peers.    For the commission to deal with all complaints would remove the 
expertise of the volunteer solicitors who, in my experience, can be more critical of their peers 
than non solicitors.  Recent evidence of this was seen when a solicitor member of a Client 
Relations Committee identifying that the complainer was [1] entitled to compensation for not 1 
but 2 transactions thereby awarding enhanced compensation and [2] also identified 
misconduct and negligence, recommending a claim against the solicitor firm/other partners.   
This would be unlikely to happen under the proposed system.  

The Bill removes one layer of dispute resolution to the detriment of the consumer 

The introduction of a new “independent” commission to replace both the Law Society of 
Scotland Client Relations function and the Scottish Legal Services Ombudsman will not be as 
effective or as cost effective as the current system.

The option to complain to the Regulator [Law Society] followed by an option to complain to an 
Ombudsman is fair to both consumer and practitioner.  The option of one body dealing with 
complaints with no appeal option to an independent body is totally unfair and against the 
principles of justice. 

The Bill inappropriately seeks to harmonise with the system in England & Wales 

It was disappointing that nowhere in the media coverage or anywhere else was the fact that 
the complaints procedure in England and Wales was totally different from Scotland 
highlighted or properly considered.  All complaints were handled by the Law Society of 
England and Wales without any non solicitor involvement in the complaints handling process 
therefore the decision to apply a “like for like” solution is seriously flawed.  The recent 
increase in the amount of compensation from £1,000 to £5,000 was welcomed by all 
committees and as, in serious cases of IPS, the maximum amount can be awarded per 
transaction, a complainer could, under April 2005 changes, receive more than £5,000.   

The Bill takes no account of the outcomes of the Justice One recommendations  

The former Justice One Committee recommended greater involvement of lay people in the 
complaint handling process.   The Society has, I believe, successfully implemented the 
recommendations of the Justice One Committee and is now seeing the benefits of this 
through better and more transparent decision making, enhanced by lay involvement 
throughout.

The recommendations in the Bill will cost more than the current systems and not add value 

The inclusion of non solicitors provides added value to both the investigation and decision 
making process and, together with the involvement of solicitor volunteers, is extremely cost 
effective ensuring that the interests of the public are met.   

1 Analysis of written consultation responses 
http://scotland.gov.uk/Publications/2005/10/24101803/18085 
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There are, I believe, just under 100 non solicitor Reporters [volunteers] involved with the 
complaints process within the Law Society, complemented by volunteer Solicitor Reporters.
For a token payment of £50, volunteer committee members put in a considerable amount of 
time, on average 12 hours per committee member per committee.  Taking a minimum number 
of members, say 2 solicitors/2 non solicitors, this would equate to more than 1 FTE paid 
member of staff [16.5 FTE over 12 committees per month and 132 FTE per annum!].  This 
does not include the cost of time per Reporter for preparation of a report! 

The proposed system will inevitably incur costs and Parliament must  

“determine that these individual decisions that parliament has taken has added to the 
congestion within government in Scotland …. The finance committee has to look at whether 
all of this activity is generating value for money for the taxpayer”2.

CONCLUSION 

The Consultation provided 490 responses equating to 0.01 of the population of Scotland3

over the age of 16. 

The majority of the responses from members of the public were from those who had made 
complaints however there is no indication in the analysis of written consultation responses 
whether these complaints were endowment related. 

It is unfortunate that more attention is not drawn to the fact that the problem with resolving 
endowment complaints is due to an omission in the legislation and not the fault of the Law 
Society of Scotland. 

The Minister in her introduction to the Consultation Paper said 

“Lawyers - like politicians - often get a bad press. The reality is that most 
people receive an excellent professional service from their lawyer. But 
when things go wrong, the road to a satisfactory resolution of a complaint 
can sometimes be a long and difficult one. Consumers have become much 
more aware of their rights in recent years, and clients with a justified 
complaint expect it to be well handled and speedily resolved.” 

The Law Society of Scotland has made every effort to address the issues identified by the 
Justice One Committee to ensure that complaints are well handled and speedily resolved with 
a significant involvement of lay people.  Reality is that not all complaints can be resolved to 
both parties satisfaction however at least the process is now transparent, fair to all and cost 
effective.

The Legal profession must retain its independence from political involvement and 
interference.

Part 4 LEGAL AID 

The intention to fund non lawyers in the provision of advice and assistance is welcomed with 
reservations.  It is disappointing that the voluntary sector, specifically Citizens Advice 
Bureaux, has not been mentioned, particularly in relation to “evidence to assess the net cost 
of such advice provision4” as these figures are available from Citizens Advice Scotland in 
respect of Bureaux income.  

2 John Swinney MSP, SNP Deputy Convenor of Finance Committee on work of Regulatory Bodies 
accountable to Parliament 
3 2001 Census 
4 Explanatory Notes p30 Sec 145 Current funding of civil legal advice 
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The experience of Citizens Advice Bureaux in England & Wales as part of the Community 
Legal Service has reportedly been mixed with many concerns raised about two tier services, 
members of the public being disadvantaged as they could not “qualify” for assistance from the 
registered adviser and pressures on the Bureaux due to over bureaucratic procedures and 
measures.

It is disappointing that the basis for funding the registered advisers is planned to be on a case 
by case basis and not on a grant funding/contract on a match or joint funding basis with the 
local authority.  A case by case basis would not be financially viable to employ staff to 
become registered advisers.  Where will the registered advisers be found?  Will it be the 
same “advice desert” as seen with the lack of Approved Advisers for the purposes of the Debt 
Arrangement Scheme?  If there is no grant or contract funding to cover the costs of paid staff 
it is more than likely that there will be few registered advisers in Scotland in the voluntary 
sector.   

The assertion that there will be no cost implications for the local authority is not convincing.  If 
a specific fund is established on the principles of match or joint funding which is conditional on 
continued investment by the local authority, it is assumed that the Executive will insist on 
adequate base funding and full cost recovery. There will therefore be a significant cost 
implication for local authorities.

CONCLUSION 

Extending legal aid to non solicitors is a forward step but it must be clearly understood that 
while the voluntary sector does have the capability to provide the advice, in many cases it 
does not have the capacity due to lack of funding.  There is however an expectation from all 
sides that the service will be free and available to all at the point of need, unfortunately there 
is little or no recognition that there is a cost to the delivery of the service which may not be 
resourced to meet these expectations.   The implications of the potential lack of advice 
available from solicitors due to the proposed changes to the regulation for complaints 
handling and from the changes to legal aid together with the lack of registered advisers are 
against the principles of access to justice, particularly for those the legislation is intended to 
assist.  Should the proposals as they stand be implemented, the main outcome will be the 
“advice desert” with an undoubted impact on MSPs with a significant increase in the number 
of people seeking help at their surgeries across Scotland. 
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Submission from Barry Love for the Legal Profession and Legal Aid (Scotland) Bill 

I understand that, in relation to the above Bill, the Executive intends regarding the response of 
the Law Society of Scotland not as representing the legal profession as a whole, or even a 
substantial proportion of that profession, but simply as a single solitary respondent to your 
consultation.

This is patently ridiculous.  

I therefore align myself with the concerns contained in the Society's Briefing pack at 
http://www.lawsocietyofscotland.org.uk/ 
media_centre/Briefing_packs/regulation_fact_sheet.aspx. 
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Submission from Carly Stewart for the Legal Profession and Legal Aid (Scotland) Bill 

Issues Affecting Solicitors  

Cost 
There is no proper cost or cost-benefit analysis of the proposed new Scottish Legal 
Complaints Commission. However, it is likely to cost more than the Society’s existing Client 
Relations Office, particularly as the work currently carried out largely on a voluntary basis by 
committee members and Reporters will be conducted by paid employees. This will be met by 
a general levy on the legal profession as well as fees charged to solicitors for every case 
considered, whether upheld or not.

Compensation 
The increase in compensation for Inadequate Professional Service from £5,000 (a level which 
was raised from £1,000 just last year) to £20,000 is excessive and no explanation for such a 
large rise is given. The English white paper on complaints handling introduced the £20,000 
figure – it appears that an English solution is being imported to resolve a perceived Scottish 
problem, despite the promise of Scottish solutions for Scottish issues. 

No-fault liability  
The charging mechanism for the Commission is based on the principle of “polluter pays”. Yet 
the system would be more accurately described as one based on the principle of “solicitor 
pays” as the practitioner will be expected to pay case fees whether or not a complaint is 
upheld. In addition, the solicitor will pay the full costs of mediation through the Commission. I 
would rather that where a complaint is upheld the solicitor pays a higher case handling fee 
rather than a flat handling fee applying to all cases.  

Conduct issues  
The Commission will have the power to force the Society to action certain conduct issues. 
Losing control of conduct goes right to the heart of what it means to be a profession.  

Guarantee Fund/Master Policy 
The Bill gives the Commission the power to oversee the running of both the Master Policy and 
the Guarantee Fund. The justification for such powers is not clear and there was no mandate 
for their introduction in the Scottish Executive’s consultation. The administration of the Master 
Policy and claims made under that policy are not decided by the Society. These are unique 
and robust public protections. However, they also represent a further expense to solicitors – 
in addition to regulatory costs and potential compensation pay-outs – which will have to be 
taken into account when carrying out risk management audits.  

Issues Affecting Solicitors and their Clients  

“Access to Justice”  
The Bill may cause particular problems for legal aid practitioners. Firstly, practices with 
marginal profit levels would not be able to absorb the increased costs. Secondly, risk 
management considerations may lead practitioners to conclude that certain types of work 
present too much of a risk for too little return. In other words, a routine piece of civil legal aid 
work bringing in £150 may not be worth taking on when it could attract a complaint fee of 
several hundred pounds and, potentially, a compensation claim of up to £20,000. Also, the 
bread and butter of High Street firms around Scotland – conveyancing, matrimonial and family 
matters – often involve demanding clients and are more likely to lead to complaints than other 
types of work. There is the prospect that a combination of the above factors – general costs, 
excessive compensation levels, the high-risk/low pay of Legal Aid Work and the general 
unfairness of the proposed new system – could lead to a number of firms either ceasing to 
trade or deciding not to do particular types of work which traditionally have brought 
complaints. This could mean, particularly in rural areas with small firms, that the number of 
solicitors decline and that in some areas it might be difficult for clients to get advice about 
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particular types of business. Law Centres could be hit harder than most as their workload is 
based on this type of work and 
often involves the most difficult clients. In other words, “advice deserts” would be created. 
This would clearly not be in the public interest.  

Issues Affecting Solicitors, Clients and the Wider Public

Economic Impacts 
In addition to the damaging effect on access to justice, a downturn in the solicitors’ profession 
could have potentially serious economic impacts, particularly in rural areas. The turnover of 
the profession approaches £1 billion per annum and solicitors’ businesses employ around 
20,000 people. Yet the profession is more than 99% complaint-free.  

Independence 
The Commission will not be considered independent if, as proposed, appointments to its 
board are made by Scottish Ministers.

Human Rights 
It is unlikely the new system will comply with the European Convention on Human Rights 
because: the board will be appointed by Ministers and will not guarantee solicitor 
representation; case fees will be paid even if a solicitor is exonerated; there will only be an 
internal right of appeal for the public or the profession about a decision by the Commission on 
a service complaint.  

Negligence 
The Commission will take on the functions of the courts in negligence matters where the claim 
is less than £20,000, even though there is no consultation mandate to do so. Again, this is 
likely to raise issues in relation to ECHR compliance. I believe negligence should remain a 
matter for the courts 
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Submission from Joanna Clark for the Legal Profession and Legal Aid (Scotland) Bill 

I am a solicitor practising in Edinburgh and I am writing to you to express serious reservations 
about the terms of the above Bill.  I have 3 main concerns:- 

1. The Bill indicates that the members of the complaints Commission are to be selected by 
the Scottish Ministers and this raises concerns about the independence of those members. 

2. The Bill provides that any appeal against a decision of the Commission will lie to another 
committee of the Commission.  This is clearly not compliant with ECHR which was 
incorporated into Scots law in 1998.  An appeal should lie to the court or to an independent 
tribunal.

3. The Bill provides that in addition to the annual general levy which all lawyers will require to 
pay to fund the Commission, an additional levy will require to be paid by anyone against 
whom a complaint is made, regardless of whether or not the complaint is upheld.  This seems 
to me to be quite wrong as it will effectively penalise solicitors who have done nothing wrong.  
Sometimes difficult clients will make complaints which are entirely without merit and to 
financially penalise the  solicitor who is the subject of the complaint in those circumstances is 
unfair.  It will also discourage solicitors from acting for difficult individuals who often find it 
hard to get representation anyway and this will therefore have an impact on access to justice. 

I hope that you will reconsider these points. 
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Submission from Colin Harley for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make certain comments on the Legal Profession and Legal Aid 
(Scotland) Bill for which I understand the deadline for submissions is 21 
April.

I am happy to disclose for purposes of transparency that I am a Scottish 
qualified solicitor currently working in London.  Therefore although much 
of the Bill's remit will not affect me directly, I do not feel that is any 
less reason to comment on what seems a flawed piece of proposed 
legislation. 

Whilst I do not share all of the Law Society of Scotland's well publicised 
concerns over the Bill, my concerns can be broken down into four areas : 

1.Independence of the Complaints Commission 
2.Liability for costs of complaints 
3.Negligence 
4.Rights of appeal 

Independence - it is unacceptable that the Scottish Legal Complaints 
Commission should not be entirely independent from both the executive and 
the Law Society of Scotland.  The proposal for an executive appointed body 
with no legally qualified members is actually worse than the existing 
position.  The existing position of the Law Society acting as complaints 
body and "trade union" is clearly untenable but so is a situation where 
the complains handling body is politically appointed and therefore open to 
an attitude of having to be seen to respond to (often ill-informed) media 
pressure to be hard on solicitors' errors.  If the analogy of an 
employment tribunal is taken, there is always a balance between the 
interests of workers and interests of employers with a chairman to act as 
the honest broker having no vested interest.  Why can the same principle 
not be applied in these circumstances? 

Additionally, I do not belive the serverance of the Law Society's role in 
acting as a complaints body is sufficiently final.  The Society should not 
retain any remit whatsoever in the complaints process including review of 
professional conduct.  This would better achieve public confidence that 
the complainst process is not loaded against the claimant.  The overseer 
role of the Commission in conduct cases is not enough to ensure full 
independence.

Liability for costs - a solicitor should not be liable for costs in a 
situation where the complaint is not upheld.  This would rarely be the 
case in litigation and it ought to act as a deterant from frivolous or 
vexatious claims that the claimant may end up paying both sides' costs.  
Solicitors will already be funding the complaints process to a great 
extent through their annual fees and should not be asked to suffer a 
double jeopardy simply because they are the subject of a complaint.  
Clearly if the complaint is upheld, the situation is reversed as is only 
fair and proper. 

Negligence - all professional negligence claims (regardless of value) 
should remain strictly within the jurisdiction of the courts.  With 
respect to the eventual members of the Commission, a complaints commission 
with no legally qualified members (if that must be the case) is not 
qualified to preside over the issues involved in negligence cases.  There 
does not seem to be any good reason why the legal profession in Scotland 
should be treated any differently in this respect from the other 
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professions. 

Rights of appeal - the removal of a direct right of appeal to the courts 
from a decision of the Complaints Commission is an illiberal measure.  To 
require a solicitor to seek a judicial review is a costly method of 
ensuring proper review of the Commission's actions.  Will the non-legally 
qualified Commission get it right in all cases, particularly when the body 
is in its infancy?  The obvious answer (as can be seen from successfully 
appealed decisions of lower courts) is no.  To remove the right to appeal 
may in fact create an extremely high handed attitude in the Commission as 
the members will know that a review of their decisions is unlikely given 
the costs of a judicial review.  It cannot be said that lower court judges 
can afford (or have) the same attitude when the possibility of being made 
to look foolish by a successful appeal is just round the corner. 
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Submission from Donna Skelly for the Legal Profession and Legal Aid (Scotland) Bill 

I wish formerly to register my dis-satisfaction with the current Legal Profession and Legal Aid 
(Scotland) Bill.  I seriously believe that the proposals contained in it will result in consumers 
being denied access to justice.  

 We will probably immediately restrict our conveyancing and civil litigation areas.  I will call 
upon the Law Society to produce the figures showing the areas that cause most complaints 
so that we can take appropriate action.

The proposals if enacted will undoubtedly leave some solicitors open to bankruptcy which will 
result in them being removed from practice.  Those solicitors may not necessarily have been 
bad solicitors.  The whole purpose behind having an Professional Indemnity policy is to 
protect not just the solicitor but the consumer. By increasing the compensation to £20,000 
many consumers will decide to pursue claims free of charge to them.  Not to charge the 
complainer for the process is totally unfair. Not to have a proper full hearing is contrary to 
EHCR legislation. Its is extremely unfair to force solicitors by law to have insurance to protect 
the public and to some extent the solicitor but also to provide an unfair mechanism to avoid 
the court system.  

I do not believe the Commission as is proposed complies with the European Convention on 
Human Rights.  There should be an independent and low cost right of appeal from any 
decision made by the Commission. A full hearing before the commission should be 
paramount.

I do not believe that individual employees of a firm should be found liable for any 
compensation.  It is going to make it more difficult for small firms to attract individual solicitors 
if there is a possibility that they may share in any claim for compensation. 

I fully support the objection to the Bill lodged by The Law Society.
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Submission from Farah Adams for the Legal Profession and Legal Aid (Scotland) Bill 

I have the following concerns regarding the proposed bill: 

1. The level of compensation proposed at £20,000 will be crippling for small rural 
firms.  Only one instance of such a levy could have the potential of forcing the 
firm to close putting the local people who work for the firm out of work.  That 
would not bode well in small rural areas where there are not as many other 
opportunities for employment for these same people.  There will only be two 
options for small firms – 1. stop the type of work which is more likely to attract 
complaints, eg. Conveyancing, matrimonial law, executry, litigation and eventually 
lose income.  2. carry on this type of work and face the risk of being forced to 
close through crippling compensation levels.  Either way, the public in rural areas 
will lose out as they will not have ready access to justice in large areas of their 
lives.

2. The proposal that each and every complaint no matter how unjustified, vexatious 
or pure vindictiveness by the complainer, will attract a sort of case fee payable by 
the solicitor is against natural justice, obvious even to the lay person.  It will 
simply attract more daft, unjustifiable complaints which will clog up the complaints 
system and serve no good use to anyone, the profession or the public.  The real 
justified complaints will get lost in the quagmire whilst the new commission tries 
to grapple with the volume of frivolous complainers.  It will be an agency in 
meltdown before it even has an opportunity to get warmed up.  Anyone with a 
serious complaint which they believe is truly justified would be prepared surely to 
pay a small proportion/share of the cost of the investigation which would be 
refunded to them if their claim is upheld – this will ensure that only those with a 
credible grievance will go to this stage.  It is against basic human rights to expect 
one party to pay all the costs just because another party has decided to have a 
moan about them.  The new system was to be an improvement on the existing 
one.  The whole reason for this overhaul was to improve public perception and 
confidence in the complaints handling system but the way the Bill is constructed 
indicates that it may well backfire due to being a victim of its own “success” with 
hundreds and thousands of frivolous, vexatious, unjustified complaints.  This will 
be because the public will see the new Commission as being on their “side” which 
will probably find against all solicitors no matter what the complaint.  The cost of 
this is going to be enormous – will you be able to attract people of the right 
calibre and with the right level of knowledge and expertise to go through all 
complaints and to sift out those which do not merit investigation?  If so, it is highly 
unlikely they will do this for little or no remuneration which is how the current 
system under the Law Society of Scotland works.  How can the public and the 
profession have confidence that their case has been looked at by someone who 
knows what they are doing? 

3. Another point which is just simply against basic human rights is the lack of 
external appeal for either party in the proposed complaints process.  This just 
cannot be so – we are a civilised society?, surely we should be constantly striving 
to enhance our legal system, to fine tune it, to ensure that equal justice is 
available to all, not taking backward, retrograde steps into a draconian world 
where fairness and commonsense just cease to exist.  A judicial review is not 
sufficient, there has to be a proper appeal process to the courts or a proper 
tribunal to build the desperately needed confidence for all parties. 

4. Staying with the topic of basic human rights, the mediation process should again 
be funded by all parties involved in a complaint and not just by the 
solicitor/solicitor’s firm.  The usual court rules regarding expenses should apply 
when the final decision is made with the loser paying own and other party’s 
expenses and outlays. 

5. On the topic of mediation – and on a positive note, that system could be 
expanded upon in the Bill.  At the moment there is a very small mention of it – it 
should take centre stage in the Bill to attempt to resolve disputes rather than set 
parties against each other in a litigious way with only one aim – to make the 
profession pay any which way possible. 
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6. The annual levy for a practicing certificate is another concern.  There are large 
areas of the profession which currently pay for annual practicing certificates for 
each solicitor but which if faced with the proposed £1500 annual fee will probably 
re-consider whether a practicing certificate is absolutely necessary for each 
solicitor, ie is the individual carrying out any type of work which needs the 
certificate and the answer in many cases, particularly for in-house lawyers, large 
firms or even some smaller firms will be “no”.  Therefore you could find a 
reduction in the number of practicing certificates from say 10,000 to only about 
2,000.  That would not bode well for the Commission’s budgeting if they are to 
rely on income from that source. 

7. Looking ahead to the future – there will be many more women in the profession 
who will be more likely to work in the core risk areas of legal practice such as 
conveyancing, matrimonial etc.  This is because they will be more than likely 
working flexible hours, job sharing, taking long term maternity/family breaks and 
working part time.  That means they will not be earning nearly as much as full 
time professionals.  If they are hit with the proposed compensation levy of 
£20,000 per complaint plus case fees plus increased practicing certificate fee, 
then they are an extremely vulnerable group who will be prejudiced and who 
could be driven out of the profession - just when we thought life was improving for 
women in the profession. 

8. Staying with the future – law students will be put off entering the profession with 
such a draconian governing system for complaints, bearing in mind they will 
come out of university laden with student debts which will take them years to pay 
off.  There is a risk of a future brain drain in the profession to other professions. 

9. Another concern is that the Bill appears to give the new proposed commission a 
blank chequebook regarding increasing levies in future.  Surely the commission 
should be required to revert to and seek authorisation through full and proper 
consultation with the relevant stakeholders before increasing any costs to the 
profession and which will ultimately have to be passed onto the public?  Another 
erosion of individual’s rights? 

10. One can’t help thinking when reading through the Bill that it is designed to sweep 
away the smaller and vulnerable groups of individuals and firms in the profession 
who are crucial to the legal needs of the smaller and vulnerable groups of the 
public and to pave the way for “Tesco” law – encouraging mass production for the 
masses without any concern for the fundamental principles of the rule of law, 
fundamental human rights and the fundamental right to access to justice for all. 

This Bill need not necessarily be a threat, it can be a great opportunity to make sure that the 
new complaints system is an improvement on that which is currently managed by the Law 
Society of Scotland, not just in terms of speed and efficiency but in terms of real cost to the 
taxpayer and to the profession.  Please let the lessons from agencies such as the CSA be 
learnt before their same mistakes are made.  At an extreme, we certainly do not want to be 
hearing news bulletins about suicides as a result of this Bill! 

One further concern regarding the Bill: 

The proposed Commission will not be independent if it is proposed that the members be 
appointed by the Scottish Ministers.  This will remove the independence of the legal system 
and profession and will erode one of the fundamental principles of the rule of law.  
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Submission from Fiona Mundy for the Legal Profession and Legal Aid (Scotland) Bill 

As a practising solicitor Advocate in Scotland with 23 years experience, I share the concerns 
expressed by the Law Society of Scotland in relation to this Bill. 

As far as the handling of complaints against solicitors is concerned, I have personal 
experience of 2 complaints having been made against me and 2 further complaints against 
other solicitors in my firm, none of which were upheld, for the good reason that I had acted 
professionally and properly for the clients throughout as had my colleagues. One complaint 
was also made against me by a dissatisfied opponent of my client, who not only went on to 
complain about his own solicitor, but also the Law Society and then the Ombudsman. My 
experience of this gentleman was that he had formed a view about his case which was wrong 
in law but that he was not going to accept this from anyone. 

As I understand the proposals in the act, there is nothing to stop someone like this who is a 
serial complainer from making multiple complaints which cause the recipient of each 
complaint to be charged for it’s handling despite the fact that it is entirely without foundation.
I have come across a number of similar people in my professional career and it concerns me 
greatly that there is no provision in the bill to deal with frivolous complaints. I have to say that 
my experience of the Law Society’s handling of these complaints by this gentleman was good 
in that they were not obliged to consider a complaint by a dissatisfied opponent. It appears 
that the Bill allows such complaints to be made and again this will count against the solicitor 
whether upheld or not. I am a civil litigation practitioner. As such there is always a loser in my 
cases which end up in court. Sometimes it is my client despite my best endeavours. 
Sometimes it is my opponent’s client. If I have represented my own client well I do not see 
why I should have to face a complaint by my opponent’s client and more to the point to face 
being charged for the privilege of being complained about unjustifiably. 

I am not infallible and have made mistakes over the years as has every other solicitor. 
However I have in every case explained what has gone wrong to my client and tried to put 
things right immediately. I believe most solicitors act similarly. I would urge you not to assume 
that just because a complaint is made, there must have been fault on the part of the solicitor. 
It is vitally important to have a screening mechanism in the Act which will allow the 
Commission to filter out vexatious or obviously frivolous complaints. The makers of such 
complaints should be charged for making these rather than the person complained about. 
On a personal level I found handling the complaints against me time consuming and very 
upsetting. I have always tried to do my best for clients and have on several occasions been 
let down badly by clients one of whom subsequently complained against me. I was trying to 
obtain damages for this gentleman for breach of contract. He failed to produce any evidence 
to substantiate his loss. I had asked him to provide accounts on a number of occasions, he 
said he would. The week before his case was due to go to court in desperation I phoned his 
accountant. The accountant told me that he had not worked for my client for 3 years and not 
only would not give evidence on his behalf but said he would not believe a word my client 
said. I felt I had no option but to withdraw from acting if my client was to have any chance of 
succeeding with his claim which seemed justified to me. I could not appear and explain to the 
court that my client needed more time because he had lied to me about having accounts. I 
could not continue to act because I knew that the client had lied to me. The client 
subsequently complained about me, making further false statements to the Law Society who 
took some 3 years to deal with the complaint because they kept seeking further 
representations from the client. People who are aggrieved about something – in this case 
eventually losing his case -will often distort things sometimes unknowingly and cannot accept 
that they are to blame for their loss in any way. They assume someone else must be to 
blame. A solicitor should not have to bear the financial burden of an unjustified complaint.
I hope this is of some assistance. As a profession we are not perfect, but many of us try very 
hard for our clients and I do not feel that this is recognized by the Bill. There seems to be an 
assumption that just because a complaint is made, something must have been done wrong. 
Not so in my experience.
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Submission from SSC Society for the Legal Profession and Legal Aid (Scotland) Bill 

The SSC Society, incorporated by Royal Charter in 1784, represents a large body of solicitors 
practising before the Supreme Courts (including the High Court of Justiciary) and the Sheriff 
Court in Edinburgh. The Society seeks to promote the highest standards of scholarship and 
professional ethics amongst its members. The advent of Solicitor-Advocates has increased 
demand for membership as we provide Library and other practical facilities within Parliament 
House itself. The President has prepared this response after consultation with and 
contribution by members. 

We welcome the opportunity to submit evidence to the members of the Justice 2 Committee. 
The Society participated fully in the consultation process leading to the promulgation of the 
Bill and remains committed to the establishment of an independent consumer redress system 
which inspires public confidence but at the same time strengthens and supports a functional, 
free and independent legal profession. The need for independence within the Justice system 
has been recognised by the Scottish Executive in their major consultation in February 2006 “ 
Strengthening Judicial Independence in a Modern Scotland”

The Society has specific areas of concern which relate to :  

1. Human Rights issues in the independence of the proposed Commission; 
2. Human Rights issues in the lack of an independent appeal structure; 
3. The definition of Inadequate Professional Services to include “negligence”; 
4.  The initial upper level of compensation of £20,000.00; 
5. Oversight of the Guarantee Fund and Solicitors Indemnity Insurance arrangements. 
6. Cost of Regulation  

1. The Independence of the Commission.

The provisions envisaged by the Bill will create a “Quango”.  Modern open and transparent 
administration demands that a body of this importance be seen to be free from undue political 
influence. The appointment of Commissioners should be wholly independent ( perhaps by the 
Judicial Appointments Board) of the Executive. The same protections must be applied to 
removal of Commissioners. Security of tenure has been recognised as a cornerstone of 
independence as in the challenge to temporary Sheriffs successfully made in Starrs v Ruxton.
Scottish Ministers also control the purse strings and can amend powers, financial limits on 
compensation and the like. These are fundamental Human Rights issues. Moreover in 
Schedule I ( para 17) the Scottish Ministers are empowered to give general directions to the 
Commission on the exercise of its functions. This must raise very clear issues of 
independence. The policy briefing document refers to the Executive as merely “nominal” 
appointers but this is not borne out by the terms of the Bill.  

2. The Appeal Structure.

The lack of an independent appeal (as exists now) to a body such as the Scottish Solicitors 
Discipline Tribunal is not only likely to fail to comply with Article 6 of the European Convention 
of Human Rights (ECHR) but is also disportionate in its effect on the balance between the 
interests of clients and solicitors and other regulated professionals. Judicial review was not ( 
and it is submitted that there are sound policy reasons why it should not) intended to be an 
appeal or re- hearing of the merits of a case. We urge the Committee to accept that the 
determination that a solicitor has provided an inadequate professional service or yet worse 
that he been negligent, is a serious matter of his or her civil rights. A client can “appeal” a 
decision against them ( where negligence is alleged) by suing the solicitor in the local sheriff 
court. Where is the equality of arms if regulated professionals must go to the Court of 
Session? This aspect is expanded upon in para. 3 of this submission.  The Society has also 
had the benefit of studying the Opinion of the Rt.Hon. Lord Lester of Hernehill QC dated 30th

March 2006 which has been copied to Scottish Ministers. This concludes that the present Bill 
is not ECHR compliant owing to the lack of an independent appeal. The Society respectfully 
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concurs with Lord Lester’s Opinion and we adopt his detailed arguments by reference for the 
sake of brevity.  

3. The definition of IPS

“inadequate professional services”- 

(a) means, as respects a practitioner who is a solicitor, professional services which are in any 
respect not of the quality which could reasonably be expected of a competent solicitor; 

(b) includes any element of negligence in respect of or in connection with the 
services,” 

The Society is firmly of the view that the current definition of “Inadequate Professional 
Services” (IPS) is not fair or proportionate in that it includes reference to negligence. A 
proposed upper limit of £20,000.00 on compensation awards under this head could lead to 
the wholesale decline of many small practices and, at the least, a severe restriction on the 
type of cases court practitioners are willing undertake. The impact will be most severely felt in 
rural and depressed urban communities. This is contrary to the interests of the justice system 
and the people of Scotland.  

The Courts remain in our view the proper forum to determine important legal rights and to 
define the standards which the law of negligence responds to from time to time. The decisions 
of courts are public and subject to rigorous appeal: thus people are able to know what 
obligations and liabilities attach to their activities. This enables them to gauge how they 
undertake those activities or obtain adequate insurance etc. It must be borne in mind that 
issues of “professional negligence” will have read over into many other non regulated 
activities and if a new jurisprudence based on Commission decisions is to be developed this 
will affect other advice giving agencies such as Womens Aid and Shelter who must indemnify 
their staff against claims. We are also concerned at possible prejudice to the client making 
such claims without access to proper advice and other issues such as “process fatigue” which 
we address more fully in paragraph 4.  

There is no definition of “negligence” in the Bill and therefore it must be intended that the 
Commission will apply the whole jurisprudence of the law of delict. This is a vast and highly 
important area of the law with some very difficult concepts: title to sue, liability, contributory 
negligence, remoteness of damage and remedies. There will be difficult issues where non-
solicitors and solicitors share liability. The bill is silent on the extent to which the court-based 
remedies are excluded, or how they will apply in complex cases involving non-solicitor 
defenders. The consultation proceeded on a false premise, the responses to the consultation 
were not conclusive. The reference to “negligence” in section 34 should be deleted.   

In the event that negligence is not excluded then this emphasises the need for an 
independent appeal structure. The client can effectively “appeal” a refusal by the commission 
to award compensation for alleged negligence (or a decision that their award should be 
reduced by reason of contributory negligence) by simply raising an action for reparation in the 
courts and having a second bite at the cherry. This can be done in the local Sheriff Court. The 
solicitor can only raise an action of Judicial Review in the Court of Session. Aside from the 
cost implications and basic equality of arms the Society does not accept that Judicial Review 
is an appeal fully determinative of the merits of the dispute and is not, therefore, Article 6 
compliant. It is difficult to conceive of a judge in judicial review becoming embroiled in factual 
issues such as contributory negligence. This was not the purpose of Judicial Review.  

4. The Upper Limit of Compensation

The Society can see no justification in the Scottish economy for this limit at this time. It is 
grossly disproportionate and appears to be an attempt to
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“harmonise”  the position between Scotland and England ?   This must be seen against the 
fact that the Scottish Small Claim limit is £750.00 : the English counter- part is £5000.00.  The 
Scottish Executive has steadfastly refused to increase the Small Claim limit citing various 
reasons all rooted in the unique interconnection of issues in Scotland.  The legislation places 
the main burden of cost on the solicitor to provide this “dispute resolution” process. On what 
basis can it be seen to be fair to the people of Scotland to put upon them ( either through 
professional fees or direct taxation) a free system to bring negligence actions against 
solicitors ( or any other regulated person) for any client ( irrespective of their means) up to the 
value of £20,000.00 when the general public cannot pursue an accountant, optician, a 
business, or a local authority for their neglect for more than £750.00 without means tested 
legal aid or other funding. The Society also believes that clients will be ill served by pursuing 
negligence claims ( and it is difficult to conceive of a “non negligence” claim having values in 
excess of say £5000.00 as at present) of any magnitude without professional input. The 
crafting of such claims requires knowledge and experience: the ordinary client cannot know 
how to do this. This borne out daily when solicitors advise clients on “offers” made directly 
from insurers which are said to be fair but on examination are woefully inadequate. Where 
does the client obtain funding for such advice? It cannot come from the Commission or they 
would be guilty of bias. It will not be covered by Legal Aid and “no win no fee” negligence 
claims depend on recovery of interest and costs: this cannot apply to the present scheme. 
The unprepared client is, therefore, asked to disclose his or her case to the  opponent ( or 
more likely the indemnity insurers) in the complaints procedure which may well provide 
months of advance notice to prepare an eventual defence in court. There is also the issue of  
“procedure fatigue”. Will clients just run out of steam having battled through the Commission 
procedure before they go to court. An apparently free system may encourage clients to follow 
this path but in the ground breaking research of Professors Genn and Paterson Paths to 
Justice 1 it is clear that some claimants find the whole dispute process so stressful that 
sustaining impetus through different elements of procedure becomes increasingly difficult to 
achieve.  

5. Oversight of the Guarantee Fund and Solicitors Indemnity Insurance     arrangements

The Society cannot see any public interest in the Commissions oversight of either the 
Guarantee Fund or Indemnity Insurance. These are long standing protections for the public 
but do not relate to consumer concerns. The OFT in 2005 concluded that there was no case 
for investigation in relation the Master Policy which operated in the public’s interest. These 
are private contractual relationships by firms and any “oversight” could lead to issues of 
confidentiality. The collapse of the Master Policy would increase costs to the public and put 
the provision of services in rural and depressed urban areas at risk.  

6. Costs

The concept of “polluter pays” should not be a one way street. Regulated professionals will 
have no control over the costs of the Commission. There is no reason why complainers 
should not pay costs (even the Small Claim Courts are not free of charge) or the Executive 
should part fund the scheme if it is desirable that complainers contribute via general taxation.  

1 Paths to Justice – What People Do and Think About Going to Law”, Hart  Publishing, 1999
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Submission from George Way for the Legal Profession and Legal Aid (Scotland) Bill 

I am a Solicitor Advocate and was first admitted as a solicitor in 1980. I have always practised 
in a family run firm in the Port of Leith. Our practice is like the local GP serving "all comers". I 
have real concern that the Bill has several flaws and false assumptions that unless amended 
the service I provide to the general public will suffer. My main concern is the introduction of a 
negligence jurisdiction for the Commission; the lack of proper appeal procedures to ensure 
ECHR compliance; the level of compensation and the costs.  

1. The Independence of the Commission. 
The appointment of Commissioners should be wholly independent of the Executive. Scottish 
Ministers control the funding and can amend powers, financial limits on compensation and the 
like. These are fundamental Human Rights issues. The Scottish Ministers are empowered to 
give general directions to the Commission on the exercise of its functions. This must raise 
very clear issues of independence.

2. The Appeal Structure.
The proposed structure is not compliant with the European Convention of Human Rights. It is, 
however, also unfairly loaded between the interests of clients and solicitors and other 
regulated professionals. The client who does not like the Commissions determination can 
simply raise an action for breach of contract or negligence in the local sheriff court. How can it 
be fair to force regulated professionals to go to the Court of Session under the cripplingly 
expensive process of Judicial Review. We are a small firm with marginal profits and a large 
civil legal aid practice. We will be forced to turn away work upon which we earn little profit if 
there is a risk that we will be pursued by disgruntled clients for alleged neglect up to 
£20,000.00? This would particularly apply to difficult areas of the law such as mental health.  

3. Negligence Claims
There is no definition of "negligence" in the Bill and therefore it must be intended that the 
Commission will apply the whole jurisprudence of the law of delict. This is a vast and highly 
important area of the law. It is also evolutionary: landmark cases like Donoghoe v Stevenson ( 
the snail in the ginger-beer bottle) are landmarks which lead to new protections for the public. 
The Courts remain in my view the only proper forum to determine the tests which the law of 
negligence responds to from time to time. I also wonder who will advise clients on how to best 
present their claim. My firm could do so without funding ? Will Legal Aid be extended to cover 
advice on making claims via the Commission ? This seems unlikely. The reference to 
"negligence" in section 34 should be deleted.  

4. Oversight of the Guarantee Fund and Solicitors Indemnity Insurance arrangements 
This firm could not survive without the Master Policy. Any threat to its continuance would 
increase costs to the public and put the provision of services severely at risk.  
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Submission from Graham Fordyce for the Legal Profession and Legal Aid (Scotland) 
Bill

Please register my objection to a system which provides Rights to the consumer without 
Responsibility. As I understand the provisions of the Bill, if a client presents a claim to the 
SLCC, then whether there is any merit, justification or ultimate success, the solicitor against 
whom the complaint is made, bears half the cost of the SLCC’s investigation.  

If government is concerned about the protection of the rights of its citizens, then this Bill, 
presently framed, will detract from that objective.
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Submission from Sally McCartney for the Legal Profession and Legal Aid (Scotland) 
Bill

Legal Profession and Legal Aid (Scotland) Bill

I refer to the above.  As a practising solicitor I am extremely concerned with some of the 
provisions of the Legal Profession and Legal Aid (Scotland) Bill, particularly with regard to the 
handling complaints against solicitors.   

Independent Complaints Handling Body

The Law Society of Scotland previously backed an independent complaints handling body.  
However, the Bill goes significantly further in a number of areas where the Society made it 
clear in its response to the consultation that it did not believe action was required.  The 
Society made it clear when it backed an independent complaints handling body that it must be 
demonstrably better than the current system, particularly so given the cost and disruption 
involved. There are a number of areas where the Society, and I, as a member of the Society, 
believe that the new Scottish Legal Complaints Commission will not fulfil this aim: 

Independence –  The new Commission has to be independent from Government. The 
proposals in the Bill suggest that the appointments to the Commission Board should be made 
by Scottish Ministers.  This not appropriate – they should be made by an independent body 
which is free from political influence. Also, there is no guarantee of solicitor representation on 
the nine-member Board, despite the fact they comprise around 95% of the legal profession in 
Scotland.

ECHR Compliance – This is related to the issue of independence (see above). The Bill at 
present does not allow for the right of appeal for the public or the profession about a decision 
by the Commission on a service complaint. The current system has safeguards – a Reporter 
makes a recommendation and a Committee, made up of solicitors and non-solicitors, reaches 
the decision. If solicitors believe that the Society has reached the wrong decision, in a service 
complaint, they have a right of appeal to the Scottish Solicitors Discipline Tribunal. The 
complainer is entitled to take the Society’s handling of the matter to the Scottish Legal 
Services Ombudsman.  I understand that the Society has obtained an Opinion from Lord 
Lester of Herne Hill, Q.C. and he is of the view that the Bill, as it stands is not ECHR 
compliant.

Cost – There is no proper cost or cost-benefit analysis of the proposed Commission.  The 
cost of running the Society’s existing Client Relations Office is met by the profession from 
their Practising Certificate subscriptions but it is clear that the new Commission will require 
considerably more funding, particularly as the work currently carried out by volunteer 
committee members and Reporters would be conducted by paid employees. The Bill 
proposes that this will be met by a general levy on the legal profession as well as fees 
charged to solicitors for every chargeable complaint, i.e. all complaints which have not been 
resolved at source and which the Commission determines as eligible for consideration. 

No- Fault Liability –The charging mechanism for the Commission is said to be based on the 
principle of “polluter pays”.  However it would more accurately be described as one based on 
the system of “Solicitor Pays”.  That raises questions of natural justice in that it is proposed to 
charge solicitors for the cost an investigation whether or not a case is upheld. In addition, the 
solicitor would be expected to pay the full costs of mediation through the Commission but the 
complainer would not be charged any fee. That means the system is cost free and risk free to 
the complainant and positively induces fraudulent or vexatious complaints which may or may 
not be weeded out by the Commission.  Once the level of the specific levy applicable to a 
chargeable complaint is known, at present thought to be £300 or £400 there is a risk that, 
taking an economic view of matters, it may become routine practice for firms to offer 
settlement of a complaint at a level just under the levy, whether or not the complaint is 
justified.  I understand that the Society would rather that where a complaint is upheld the 
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solicitor would pay a higher case handling fee rather than a flat handling fee applying to all 
cases and that is a position which I support. 

Compensation – This relates to the issue of cost (see above). The increase in compensation 
for Inadequate Professional Service from £5,000 (a level which was raised from £1,000 just 
last year) to £20,000 is excessive and no explanation for such a large rise is given. The 
English white paper on complaints handling introduced the £20,000 figure – it appears that an 
English solution is being imported to resolve a perceived Scottish problem, despite the 
promise of Scottish solutions for Scottish issues.  

Firms Ceasing to Trade - There is the prospect that a combination of the cost of the on-
going new system and the possibility of paying compensation of up to £20,000 could lead a 
number of firms either ceasing to trade or deciding not to do particular types of work which 
traditionally have brought complaints.  This could mean, particularly in rural areas, the number 
of solicitors decline, meaning an increased level of unemployment for solicitors and support 
staff.  Turnover of the profession approaches £1billion per annum and solicitors’ businesses 
employ around 20,000 people.  Yet the profession is more than 99% complaint-free. 

Advice Deserts - in some areas it might be difficult for clients to get advice about particular 
types of business, either because firms have ceased to trade or because firms are reluctant to 
accept instructions with regard to certain types of work.  The recent Legal Aid reforms have 
already seen a significant number of firms in this area opting out of Legal Aid work and that is 
likely to be compounded by the present proposals.  That is clearly not in the public interest. 

Negligence – It appears the Commission would take on the functions of the courts in 
negligence matters where the claim is less than £20,000, even though there is no consultation 
mandate to do so. Again, this raises issues in relation to ECHR compliance. Negligence 
should remain a matter for the courts.  Every solicitor pays a premium additional to his or her 
Practising Certificate subscriptions to be covered under the Master Policy for Professional 
Indemnity Insurance.  That already covers claims up to £1.5m for clients if there has been 
negligence by the solicitor. Many solicitors are prepared to advise and take on cases from the 
members of the public where there is a concern that a solicitor has been negligent. 

Guarantee Fund and Master Policy – The Bill calls for the Commission to have the power to 
oversee the running of both the Master Policy and the Guarantee Fund. The justification for 
such powers is not clear. The administration of the Master Policy and claims made under that 
policy are not decided by the Society. These are unique and robust public protections. 

Conduct Issues – The Commission will have the power to force the Society to action certain 
conduct issues.  Losing control of conduct goes right to the heart of what it means to be a 
profession.   

There are other general issues which give cause for concern.  A number of the proposals in 
the Bill follow on directly from questions asked in the consultation, others do not. For instance, 
whilst there was a clear number of people in favour of an independent body to handle 
complaints, many of the other questions were not answered by significant numbers in the 
consultation and a number of the proposals, now in the Bill, for example, oversight of the 
Guarantee Fund and Master Policy (see above) seem to be predicated on anecdotal rather 
than fact based evidence. A number of other issues remain unclear from the Bill. 

It appears that the Executive accepts that the Society should continue to deal with conduct 
complaints. On that basis there needs to be a robust and fair system for deciding how 
complaints involving both service and conduct are to be dealt with. Again, the Bill does not 
address this issue. If a complaint comprises both service and conduct there will be an inbuilt 
delay in the early stages of the complaint whilst a consultation takes place about who should 
deal with which part and in which order. 

The Executive envisages the Commission taking over the function of the Scottish Legal 
Services Ombudsman when it comes to a complainer having a right to make a handling 
complaint about the way in which a professional body has handled a conduct complaint. The 
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Society believes that the cost of the Ombudsman’s office, currently around £400,000, should 
be diverted to the Commission to meet some of its running costs.  The Commission will be 
able to recommend compensation of up to £5K for poor handling. The current figure is £1200. 
There will be no procedure for a complaint against the Commission. 

It is understood that the legislative and start-up process is expected to take at least two years. 
It is worth bearing in mind that a lengthy transition period would mean it was unlikely the high 
standards set by the Client Relations Office would be maintained during the handover period, 
with staff retention and morale likely to suffer.  However, the Society has advised that it, in 
general, and the CRO in particular, will continue to work to ensure the public and the legal 
profession are provided with the best possible system for handling complaints against 
solicitors.  Any new system must be an improvement on the one that exists at present. 
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Submission from Hugo Allan for the Legal Profession and Legal Aid (Scotland) Bill 

In relation to the above bill I would like to submit the following; 

The Bill proceeds on 2 essential misunderstandings being firstly the 
degree of competition with in the Legal service market place and second 
the access to redress for incompetence. 

In relation to the first area the Scottish Legal market place is 
contrary to Government belief not a cosy cartel but a vigorous market 
where market forces have certainly in the conveyancing area being 
driving down fees and improved efficiency since I have been working. It 
also follows that if one doesn't perform adequate services there are 
plenty of other providers to choose from to the extent that to retain 
clients one has to provide a good service. 

The second area is that the Law of Scotland has a clear doctrine of 
delict for negligence of all types and where mistakes have been made or 
wrong advise given there is already a forum for dealing with this in 
every town in Scotland (the Sherriff Court) 

It follows from the above that the Bill essentially misses the point in 
that the market combined with existing law of delict already address 
underperformance. The area which generates the most concern is 
professional misconduct by Lawyers either criminal or acts in breach of 
the Solicitors Act. These are the areas which people in the profession 
and the public are most concerned about. Where ones lawyer is not acting 
fast enough etc one has the ability to change lawyer. However where the 
lawyer has stolen money etc then matters are different. However the Bill 
doesn't address this area but instead concentrates on an area of 
inadequate service which the market already covers. 

The danger  in tampering with the market is that large commercial firms 
to a large extent are already disserting private client work and should 
the bill come law I suspect this will be exacerbated. This is because on 
a risk analysis basis it will be individuals not organisations who use 
the new service. Therefore in a competitive market place it is quite 
likely the commercial firms will simply on policy stop acting for 
individuals or in areas where the legal matter may be contentious and 
there is risk of a claim. To that end rather enhancing access to justice 
and best advice this bill is likely to turn the legal market place into 
the same fiasco that dental services are in; i.e. the rich are well 
supplied but the poor are not. 

I would suggest

1 An independent body to deal with Professional Misconduct is not a bad 
idea. However it should not have jurisdiction over the area of 
inadequate service as the market already covers that. 

2 The parliament should concentrate on making litigation cheaper i.e. 
improving access rights speeding up the judicial process. Making the 
courts more friendly to the Public that would achieve most the results 
craved by the Bill.

3 Make judges fit around the witness/pursuer/defenders time frame rather 
than the absurd situation at present where 30+ people can have their day 
disrupted for the timetable of one individual (the Judge). There are 
plenty of other similar absurd practices which could be sorted out 
I will live in hope you will take account of the above. 
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Submission from J L Gordon for the Legal Profession and Legal Aid (Scotland) Bill 

I would be obliged by you placing some comments on the above Bill before the Committee as 
part of its consideration. The comments are confined to the regulatory and complaints 
handling sections of the proposed legislation. 

I make these comments as a non-solicitor reporter and a member of a complaints committee 
for the last seven years. I feel strongly that there are issues that Ministers need to consider 
every carefully before enacting any legislation, particularly in its present form, as it would be 
detrimental not only to the profession but also to the users of legal services across the 
country. 

The first point I should make is that no legislation should be enacted as an over hasty reaction 
to adverse press comment. Since Justice 1 looked at regulation of the profession, complaints 
handling has undergone a radical overhaul resulting in significant improvements to the 
system. This has not been adequately canvassed. Whatever the public perception, Ministers 
need to be aware that the present system is functioning well. There is equal solicitor/non 
solicitor membership of committees, but it is my experience that this of itself has not impacted 
on the decision making process. It is not my view that when decisions are made the 
committee splits along professional/non professional lines. There is therefore no need in my 
view to consider a greater non solicitor input, and I say this as a non solicitor. There are 
always going to be complaints that cannot be sustained no matter what the constitution of the 
body handling them. Perception again seems to be that unless a complaint is upheld, then 
justice has not been done. A complaint must stand or fall on its merits. 

Certain of the proposals in relation to sanctions for inadequate professional service are out of 
proportion to the “gravity “ of any shortcoming.  

The matter of abatement of fees has always been an option but there is a suggestion that 
“before abatement the fees may be submitted for taxation”. When the fee itself is not the 
subject of complaint-and of course the Law Society at present has no powers to investigate a 
complaint about fees-what purpose is to be served? I would suggest that the Auditor of Court 
has quite enough of a workload without adding to it with what to this observer seems a 
pointless exercise. 

Ministers will have the means of setting an upper limit of compensation at £20,000. I was 
directly involved in looking at the situation when the level was raised in 2005, from £1,000 to 
£5,000 and in setting the intermediate bandings. Accepting for the present that some increase 
was necessary, the amount of cases attracting the maximum compensation are a very small 
minority. It is too early to gauge the effect of the new level of £5,000 (with intermediate bands) 
as cases are only now beginning to come through, but if experience is translated across then 
there will be very few. The object of compensation is to offer some redress for vouched costs 
and for “stress, hassle, and inconvenience”, that is after abatement of fees for the inadequacy 
of the service and ordering any rectification that is appropriate. It is important to distinguish 
this from negligence which is properly a matter for the courts to decide. It is my opinion that 
any payment of £5,000 suggests an inadequate professional service bordering on negligence. 
It is hard to conceive of any service which could be so deficient as to attract anything 
approaching £20,000 without there being a possible action for negligence. The proposals 
must not be seen as a cost free route to obtain reparation. I would re-emphasise that it is 
important to draw a distinct line between inadequate service and negligence. To contemplate 
setting  a maximum figure of compensation at £20,000 is, I feel, blurring that line. Negligence 
is not properly a function for the proposed Complaints Commission but for the courts. 

Allied to this is an economic issue. Many small practices across Scotland generate their 
income in the areas of Trust and Executry and Conveyancing, areas which tend to generate 
the majority of complaints. Faced with the compensation proposals and the complaints levy, 
many of these firms will face a choice of whether to continue to carry out work in those areas. 
This leaves the general public exposed to the possibility of not being able to access services. 
The other alternative is for the practice to purchase additional indemnity cover and pass this 
cost on to the consumer who will be the ultimate loser. This is not an issue that will affect 
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large specialist firms or firms where the client base is mainly corporate business. In the latter 
case the client does not tend to want to become embroiled in a complaints process, rather he 
moves his business elsewhere. The individual client who may only require assistance in 
house purchase does not have that option. The proposals therefore, possibly not intentionally, 
are detrimental to the smaller firms and indirectly to the consumer who may be denied access 
to legal services. 

It is appropriate also to set out some thoughts on conduct issues, where at present 
misconduct is primarily the province of the Scottish Solicitors Discipline Tribunal, and 
unsatisfactory conduct that of the Society. The new proposals would seem to undermine the 
position of the Tribunal. 

It appears to the writer perverse that the Complaints Commission can order the Society to 
action certain conduct issues. Not only that but the Society must impose a censure with 
provision for a fine of up to £2,000 and also provision for an award of compensation of up to 
£5,000, subject to appeal to the Tribunal. The Tribunal is also to be able to award 
compensation of up to £5,000 for distress, inconvenience and loss. 

Again it is important not to confuse issues, in this case conduct and service. In a great 
number of cases the matter that is the subject of a conduct complaint will have service 
consequences or the matter will be classed as both “service and conduct” with identical 
wording for both complaints. There needs to be a safeguard against ‘double jeopardy’ so that 
the solicitor is not required to pay compensation under both headings. 

If I may conclude with an observation on the complaints levy which I understand will be 
imposed on solicitors who are the subject of complaint. Obviously some firms have more 
complaints than others, some have none at all, in which case presumably they will escape the 
additional levy, but there are those who have complaints made against them that are 
subsequently judged to be without foundation. It would seem to be manifestly unfair if they 
were to suffer a penalty for what may have been a frivolous or vexatious complaint. I trust that 
Ministers will look at this particular point. 

I have confined my comments to areas in which I have direct experience, and I trust they will 
be of interest to the Committee. 
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Submission from Forbes McNiven Watson for the Legal Profession and Legal Aid 
(Scotland) Bill 

I wish to put forward my views on the legal profession Legal Aid (Scotland) bill. 

My comments are as follows: 

I have no objection to an overhaul of the complaints system against solicitors. I am however 
concerned that the majority on the commission are non lawyers.  I have been involved in 
complaints against solicitors for some years preparing reports on complaints after considering 
the solicitors files and full details of the complaint.  In most instances the matters raised are 
extremely technical and it is difficult enough for a solicitor to understand the legal matters 
referred to in the complaint let alone a person with no legal training.  Such a commission to 
make a decision comprising non lawyers where their understanding of the law must be poor 
and could breach Article 6 of Human Rights Act 1998.  

I am extremely concerned that there is no right of appeal against any decision and this again 
is clearly a breach of human rights and would in my view be open to a challenge. 

I cannot understand why the maximum amount of compensation is so high.  This could 
effectively put small Firms out of business.  I cannot understand where the sum of £20,000 
has come from.  This seem to have been plucked from mid air. Where is the justification of 
such a level? It is my view that the present maximum of £5000 is fair and equitable to both the 
complainer and the solicitor. 

I cannot understand why solicitors are being severely dealt with regarding “inadequate 
professional service”.  The present statutory definition is “professional services which are in 
any respect not of the quality which would be reasonably expected of a competent solicitor”.  
Some examples would be: a delay in dealing with the client’s business.  Failure to deal with 
correspondence and generally sloppy service.  If the client suffers a loss or upset then an 
award of compensation would be made to satisfy.

Negligent acts by a solicitor can be challenged in court and there is insurance cover for any 
loss.  Misconduct eg misappropriation of funds etc are matters dealt with by the Law Society 
and there are severe monetary penalties and a striking off as a solicitor. 

Inadequate professional service is actings far less than this. 

As a member of the public I am particularly concerned that I see every day inadequate
service in other areas of commerce and business and there is no remedy. 

I shall give a few examples: 

(a)     I recently received a letter from my GP asking me to take part in a survey as I 
suffer from cancer.  Fortunately I do not suffer from cancer and when I wrote back I 
received a letter of apology.  There is no provision for compensation to be paid in 
such a situation and the remedy is an apology. 

(b)     I received terrible service from a leading bank where funds were taken out of 
accounts where it should not have been.  I asked for the account to be closed and it 
was not closed.  The bank charged me interest unnecessarily.  This went on for 
several months.  I complained to the Financial Ombudsman and to every Board 
Director of the Bank.  The matter was resolved in that any money I had lost was 
written off by the Bank.  However the Financial Ombudsman had no power to award 
compensation against the Bank for the most terrible service. 
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(c)     I purchased a car in October 2005 and I am still waiting for a sun roof to befitted 
which was to be done at the time.  I have asked for this on many occasions and 
nothing has happened.  I consider this terrible service and have no recourse other 
than to have the roof fitted at my own expense and sue the garage. 

(d)     In November 2005 I was in an extremely expensive restaurant for a special 
occasion.  The meal was not up to standard and I wrote to the proprietor of the 
establishment to complain regarding matters.  I received no reply.  This is another 
example of a terrible service and all I could do is not go back to the establishment. 

These are all examples in my mind of terrible service and there is no monetary compensation 
to be awarded against any of the parties.  In particular both the doctor and the Bank.  I 
therefore wonder why the level of compensation is imposed at such a high rate and there 
does seem to me to be an extreme degree of unfairness compared to other professions and 
providers. 

The vast majority of solicitors work hard and do an honest job for their client.  Obviously there 
are a few “bad apples” and mistakes can be made and I have no objection to persons who 
have been prejudiced to be compensated so long as the same is reasonable. 

I would therefore be obliged if the Committee could note my views. 
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Submission from John Hardie for the Legal Profession and Legal Aid (Scotland) Bill 

As a solicitor enrolled in Scotland I wish to make the following representations on the above 
proposed Bill. 

-  A "fine" of up to £20,000 without any right of appeal to an independent judicial tribunal 
would appear to be contrary to human rights and could have the effect of wiping out small 
local rural practices where their annual income could not support such a penalty.  

- where there is in any event a right of recourse to the courts under Legal Aid after suitable 
review by SLAB that should not be supplanted by a complaints procedure which will 
encourage vexatious complaint at no cost to the complainer with prospects of increased 
"nuisance payment" in settlement. The nature of a lawyers work is adversarial to an extent 
and that in turn attracts adversarial clients who will see the Bill as a charter to pursue any 
perceived complaints at no cost to themselves. 

- there is no need to impose yet another tax on practitioners to pay for the procedure where 
aid is already provided for professional negligence actions in court. 

- it is unfair to penalise practitioners who have no complaints raised against them. There is 
already a Fund to cover claims through the Law Society. If financial guarantee is required 
then insurance cover could be required [as for example in the architectural profession] where 
lack of claims will be reflected in amounts payable or prospects of success could be 
independently assessed at a preliminary stage in complaints procedure. 

- the new system appears to simply increase costs without analysis of any real benefits to the 
public. The massive amounts spent by the government on the Health Service without proper 
analysis of results is a case in point. 

- compensation levels and breach of duties in negligence should be assessed in court 

In summary the Bill should be reconsidered to provide for quicker and more transparent 
procedure for addressing complaints, as in statutory Employment Tribunals, without unfairly 
penalising the whole profession. 

- all professions should be treated equally - eg Teachers, Accountants, Doctors, Architects 
and indeed MSPs. Otherwise that is illegal discrimination under the Human Rights legislation. 
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Submission from John MacRitchie for the Legal Profession and Legal Aid (Scotland) 
Bill

I am a member of the legal profession. I write to express my concern as to (one) the fact that 
there is no independent right of appeal in this bill and (two) that the level of compensation at 
£20,000 is wholly disproportionate to the fee income of small Scottish firms such as my own. 
With what is effectively free dispute resolution one could have a situation where one could 
spend all one’s time successfully defending a claim and have no fee income as a result and 
effectively could be bankrupted by a malicious claim. This is a truly appalling situation, as to 
defend a potential £20,000 claim could involve massive time and resources. At least under 
the present system, where the client, if eligible could get legal aid, one would be entitled to 
recover costs if SUCCESSFUL. It is difficult to see any justification for no expenses being 
paid to a solicitor who successfully defends a massive £20,000 claim and where the 
complainer is considered to be in a position to make payment of the expenses incurred in 
such a wrongous claim. This Bill is yet another ill thought out knee jerk attack on small legal 
firms and is most objectionable for the reasons I have stated. 
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Submission from Julie Greig for the Legal Profession and Legal Aid (Scotland) Bill 

I refer to the above and write to express my concern about this bill. My concerns are as 
follows:-

1. Cost
There is no proper cost or cost-benefit analysis of the proposed new Scottish Legal 
Complaints Commission. However, it is likely to cost more than the Law Society’s existing 
Client Relations Office. This will be met by a general levy on the legal profession as well as 
fees charged to solicitors for every case considered, whether upheld or not.

2. Compensation
The increase in compensation for Inadequate Professional Service from £5,000 (a level which 
was raised from £1,000 just last year) to £20,000 is excessive and no explanation for such a 
large rise is given. The English white paper on complaints handling introduced the £20,000 
figure – it appears that an English solution is being imported to resolve a perceived Scottish 
problem, despite the promise of Scottish solutions for Scottish issues. 

3. No-fault liability 
The charging mechanism for the Commission is based on the principle of “polluter pays”. Yet 
the system would be more accurately described as one based on the principle of “solicitor 
pays” as the practitioner will be expected to pay case fees whether or not a complaint is 
upheld. In addition, the solicitor will pay the full costs of mediation through the Commission 

4. “Access to Justice” 
The Bill may cause particular problems for legal aid practitioners. Firstly, practices with 
marginal profit levels would not be able to absorb the increased costs. Secondly, risk 
management considerations may lead practitioners to conclude that certain types of work 
present too much of a risk for too little return. In other words, a routine piece of civil legal aid 
work bringing in £150 may not be worth taking on when it could attract a complaint fee of 
several hundred pounds and, potentially, a compensation claim of up to £20,000. Also, the 
bread and butter of High Street firms around Scotland – conveyancing, matrimonial and family 
matters – often involve demanding clients and are more likely to lead to complaints than other 
types of work. There is the prospect that a combination of the above factors – general costs, 
excessive compensation levels, the high-risk/low pay of Legal Aid Work and the general 
unfairness of the proposed new system – could lead to a number of firms either ceasing to 
trade or deciding not to do particular types of work which traditionally have brought 
complaints. This could mean, particularly in rural areas with small firms, that the number of 
solicitors decline and that in some areas it might be difficult for clients to get advice about 
particular types of business. Law Centres could be hit harder than most as their workload is 
based on this type of work and often involves the most difficult clients. In other words, “advice 
deserts” would be created. This would clearly not be in the public interest.  

5. Economic Impacts
In addition to the damaging effect on access to justice, a downturn in the solicitors’ profession 
could have potentially serious economic impacts, particularly in rural areas. The turnover of 
the profession approaches £1 billion per annum and solicitors’ businesses employ around 
20,000 people. Yet the profession is more than 99% complaint-free.  

6. Independence
The Commission will not be considered independent if, as proposed, appointments to its 
board are made by Scottish Ministers.

7. Human Rights
It is unlikely the new system will comply with the European Convention on Human Rights 
because: the board will be appointed by Ministers and will not guarantee solicitor 
representation; case fees will be paid even if a solicitor is exonerated; there will only be an 
internal right of appeal for the public or the profession about a decision by the Commission on 
a service complaint.  
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8. Negligence
The Commission will take on the functions of the courts in negligence matters where the claim 
is less than £20,000, even though there is no consultation mandate to do so. Again, this is 
likely to raise issues in relation to ECHR compliance. Negligence should remain a matter for 
the courts.

I trust that the Committee will have regard to my comments. 
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Submission from Leiza Vaughan for the Legal Profession and Legal Aid (Scotland) Bill 

I refer to the above.  As a practising solicitor I am extremely concerned with some of the 
provisions of the Legal Profession and Legal Aid (Scotland) Bill, particularly with regard to the 
handling complaints against solicitors.   

Independent Complaints Handling Body
The Law Society of Scotland previously backed an independent complaints handling body.  
However, the Bill goes significantly further in a number of areas where the Society made it 
clear in its response to the consultation that it did not believe action was required.  The 
Society made it clear when it backed an independent complaints handling body that it must be 
demonstrably better than the current system, particularly so given the cost and disruption 
involved. There are a number of areas where the Society, and I, as a member of the Society, 
believe that the new Scottish Legal Complaints Commission will not fulfil this aim: 

Independence –  The new Commission has to be independent from Government. 
The proposals in the Bill suggest that the appointments to the Commission Board 
should be made by Scottish Ministers.  This not appropriate – they should be made 
by an independent body which is free from political influence. Also, there is no 
guarantee of solicitor representation on the nine-member Board, despite the fact they 
comprise around 95% of the legal profession in Scotland. 
ECHR Compliance – This is related to the issue of independence (see above). The 
Bill at present does not allow for the right of appeal for the public or the profession 
about a decision by the Commission on a service complaint. The current system has 
safeguards – a Reporter makes a recommendation and a Committee, made up of 
solicitors and non-solicitors, reaches the decision. If solicitors believe that the Society 
has reached the wrong decision, in a service complaint, they have a right of appeal to 
the Scottish Solicitors Discipline Tribunal. The complainer is entitled to take the 
Society’s handling of the matter to the Scottish Legal Services Ombudsman.  I 
understand that the Society has obtained an Opinion from Lord Lester of Herne Hill, 
Q.C. and he is of the view that the Bill, as it stands is not ECHR compliant. 
Cost – There is no proper cost or cost-benefit analysis of the proposed Commission.  
The cost of running the Society’s existing Client Relations Office is met by the 
profession from their Practising Certificate subscriptions but it is clear that the new 
Commission will require considerably more funding, particularly as the work currently 
carried out by volunteer committee members and Reporters would be conducted by 
paid employees. The Bill proposes that this will be met by a general levy on the legal 
profession as well as fees charged to solicitors for every chargeable complaint, i.e. all 
complaints which have not been resolved at source and which the Commission 
determines as eligible for consideration. 
No- Fault Liability –The charging mechanism for the Commission is said to be based 
on the principle of “polluter pays”.  However it would more accurately be described as 
one based on the system of “Solicitor Pays”.  That raises questions of natural justice 
in that it is proposed to charge solicitors for the cost an investigation whether or not a 
case is upheld. In addition, the solicitor would be expected to pay the full costs of 
mediation through the Commission but the complainer would not be charged any fee. 
That means the system is cost free and risk free to the complainant and positively 
induces fraudulent or vexatious complaints which may or may not be weeded out by 
the Commission.  Once the level of the specific levy applicable to a chargeable 
complaint is known, at present thought to be £300 or £400 there is a risk that, taking 
an economic view of matters, it may become routine practice for firms to offer 
settlement of a complaint at a level just under the levy, whether or not the complaint is 
justified.  I understand that the Society would rather that where a complaint is upheld 
the solicitor would pay a higher case handling fee rather than a flat handling fee 
applying to all cases and that is a position which I support. 
Compensation – This relates to the issue of cost (see above). The increase in 
compensation for Inadequate Professional Service from £5,000 (a level which was 
raised from £1,000 just last year) to £20,000 is excessive and no explanation for such 
a large rise is given. The English white paper on complaints handling introduced the 
£20,000 figure – it appears that an English solution is being imported to resolve a 
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perceived Scottish problem, despite the promise of Scottish solutions for Scottish 
issues.
Firms Ceasing to Trade - There is the prospect that a combination of the cost of the 
on-going new system and the possibility of paying compensation of up to £20,000 
could lead a number of firms either ceasing to trade or deciding not to do particular 
types of work which traditionally have brought complaints.  This could mean, 
particularly in rural areas, the number of solicitors decline, meaning an increased 
level of unemployment for solicitors and support staff.  Turnover of the profession 
approaches £1billion per annum and solicitors’ businesses employ around 20,000 
people.  Yet the profession is more than 99% complaint-free. 
Advice Deserts - in some areas it might be difficult for clients to get advice about 
particular types of business, either because firms have ceased to trade or because 
firms are reluctant to accept instructions with regard to certain types of work.  The 
recent Legal Aid reforms have already seen a significant number of firms in this area 
opting out of Legal Aid work and that is likely to be compounded by the present 
proposals.  That is clearly not in the public interest. 
Negligence – It appears the Commission would take on the functions of the courts in 
negligence matters where the claim is less than £20,000, even though there is no 
consultation mandate to do so. Again, this raises issues in relation to ECHR 
compliance. Negligence should remain a matter for the courts.  Every solicitor pays a 
premium additional to his or her Practising Certificate subscriptions to be covered 
under the Master Policy for Professional Indemnity Insurance.  That already covers 
claims up to £1.5m for clients if there has been negligence by the solicitor. Many 
solicitors are prepared to advise and take on cases from the members of the public 
where there is a concern that a solicitor has been negligent. 
Guarantee Fund and Master Policy – The Bill calls for the Commission to have the 
power to oversee the running of both the Master Policy and the Guarantee Fund. The 
justification for such powers is not clear. The administration of the Master Policy and 
claims made under that policy are not decided by the Society. These are unique and 
robust public protections. 
Conduct Issues – The Commission will have the power to force the Society to action 
certain conduct issues.  Losing control of conduct goes right to the heart of what it 
means to be a profession.   

There are other general issues which give cause for concern.  A number of the proposals in 
the Bill follow on directly from questions asked in the consultation, others do not. For instance, 
whilst there was a clear number of people in favour of an independent body to handle 
complaints, many of the other questions were not answered by significant numbers in the 
consultation and a number of the proposals, now in the Bill, for example, oversight of the 
Guarantee Fund and Master Policy (see above) seem to be predicated on anecdotal rather 
than fact based evidence. A number of other issues remain unclear from the Bill. 

It appears that the Executive accepts that the Society should continue to deal with conduct 
complaints. On that basis there needs to be a robust and fair system for deciding how 
complaints involving both service and conduct are to be dealt with. Again, the Bill does not 
address this issue. If a complaint comprises both service and conduct there will be an inbuilt 
delay in the early stages of the complaint whilst a consultation takes place about who should 
deal with which part and in which order. 

The Executive envisages the Commission taking over the function of the Scottish Legal 
Services Ombudsman when it comes to a complainer having a right to make a handling 
complaint about the way in which a professional body has handled a conduct complaint. The 
Society believes that the cost of the Ombudsman’s office, currently around £400,000, should 
be diverted to the Commission to meet some of its running costs.  The Commission will be 
able to recommend compensation of up to £5K for poor handling. The current figure is £1200. 
There will be no procedure for a complaint against the Commission. 

It is understood that the legislative and start-up process is expected to take at least two years. 
It is worth bearing in mind that a lengthy transition period would mean it was unlikely the high 
standards set by the Client Relations Office would be maintained during the handover period, 
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with staff retention and morale likely to suffer.  However, the Society has advised that it, in 
general, and the CRO in particular, will continue to work to ensure the public and the legal 
profession are provided with the best possible system for handling complaints against 
solicitors.  Any new system must be an improvement on the one that exists at present. 
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Submission from Neil Ross for the Legal Profession and Legal Aid (Scotland) Bill 

I am a partner in a seven partner practice situated just off the High Street in Elgin the largest 
town (population 27,000) of a rural area.  In addition to the partners there are six qualified 
solicitors, one consultant and eight paralegals with various qualifications including one 
registered qualified conveyancer and executry practitioner. 

I have also been a Reporter for the Law Society of Scotland Client Relations Department for a 
number of years. 

I have serious concerns about a number of implications contained in the Bill.   

My experience as a Reporter leads me to believe that complaints will frequently have both 
service and a conduct element to them albeit perhaps only the service or conduct matter 
might be upheld.  To split the handling of the complaints cannot possibly be an improvement 
on the present procedure where one case is considered by one Reporter. Invariably there are 
two sometimes even three or four files.   It simply does not make sense to have two separate 
organisations looking at different aspects of one case.   If complaints are split into service and 
conduct complaints with one aspect being considered before the other then delays will 
undoubtedly occur.  This cannot be for the benefit of the consumer who is complaining. 

I also have serious concerns about the possible affect of Section 8 which provides for 
compensation up to an amount not exceeding £20,000.  My concern is that the complainers 
will find it easier to make a complaint free of charge to the Commission rather than risk taking 
a Court action against the solicitor if the complainer thinks there has been some form of 
negligence or inadequate service.  It is not to difficult to imagine a scenario where a client 
may have lost a considerable amount of money perhaps say £100,000 but not be able to 
prove negligence in a court of law but on the other hand might well be able to show that one 
part of the service has been inadequate.  The adequacy of that service may not have directly 
resulted in the loss experienced by the complainer but the solicitor will run the risk that the 
Commission will consider £20,000 is only a small proportion of the loss suffered by the 
complainer and make an award.   It is only fair that if awards as high as £20,000 can be made 
that a full right to be heard by the Commission is granted to the solicitor complained against 
(and to the complainer).  Failure to allow a hearing is probably non EHCR complaint and is 
going to usurp the Courts position which at present deals with actions relating to negligence. 

Whereas at present, solicitors PI cover has (in our case) a self insured amount of £20,000 
which itself can be insured and just now we have a limited number of “self assured amounts” 
that we have to bear in one year, if this Bill is enacted, there will be no restriction on the 
number of claims that a firm could receive in one year which might arise from service 
provided in earlier years.  There would also be no possibility of insuring that risk. 

The scenario could also emerge that a complainer could make a complaint to the 
Commission, receive £20,000 of compensation then proceed with a Court action against the 
solicitor which would be covered by the solicitors insurance but given the self insured 
amounts the solicitor would again have another possibly £20,000 self insured amount to pay 
before the insurance company would step in.  This is quite clearly a case of double jeopardy 
for a solicitor and there cannot be many small High street or rural firms in Scotland that could 
suffer more than one of two claims of that sort in one year.  The inevitable consequence if that 
happened would be closure of the firm of solicitors. 

I also have concerns regarding the provisions in Section 8(6).  Up till now only conduct 
matters have applied directly to individual solicitors and IPS has related to the firm quite 
properly on the basis that the solicitor is a client of the firm and not of any one individual 
solicitor.  If however, the situation exists where an individual solicitor is going to be 
responsible for any finding made against him, then there will be instances where that 
employed solicitor has left the firm’s employment and is now with another firm or in public 
service work or possibly even set up on his own account.  In those instances the former 
employing firm may well feel that it should the former employee that should be made to pay 
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entirely.  If that practice arises then very few newly qualified solicitors will be encouraged to 
work for small – 1-2 man firms.   

There have also been instances in the past where the principals of these small firms have 
been sequestrated and in those instances Section 8(6) would leave the award of 
compensation registered against the employed solicitor.  That employed solicitor would 
probably have been earning in the region £20,000 - £30,000 per annum and most likely will 
not be in a position to pay compensation and may well also be sequestrated as a result. 

While it may not concern some complainers at present that solicitors that may go out of 
business or become sequestrated, the knock on effect must surely be obvious. 

My firm and I suspect many others will start concentrating on areas of work that do not pose 
such an obvious risk of complaints. 

We have already taken steps and now do not provide Legal Aid for anything other than 
reparation cases. We will not provide matrimonial Legal Aid because in the past it has proven 
to be one of the most difficult areas to handle clients expectations satisfactorily.   If these 
provisions are enacted we will look seriously at whether we continue providing matrimonial 
work and will look very closely at the types of domestic conveyancing that we will undertake.  
Areas such as purchasing plots of ground, and Deeds of Servitude which generally are never 
straight forward will be avoided.  Members of the public will be denied choice and access to 
Justice will start to become a real issue.  Like the majority of firms in this area we no longer 
act for clients who require Legal Advice and Assistance. 

There is also the strong likelihood that firms of claims handlers will treat claims against 
solicitors as a new area to develop when they realise that they could get as much as £5000 
for a successful claim against a solicitor.  The Claims handling business has grown in recent 
years on the back of “endowment claims” and this can hardly be said to have been of benefit 
for the consumer.  To encourage the growth of this unregulated area is not in the interests of 
either the client or the public at large.  It will not enhance the provision of legal services one 
bit.

I also believe the way the Bill is drafted is unfair requiring the solicitor to pay for the mediation 
costs even where the complaint is not upheld against the solicitor.  That is clearly in my view 
unfair.  If I instruct a plumber, electrician or other tradesman providing a service – which after 
all is how the public as most solicitors as some one providing a service – then if I am not 
happy with the standard of work provided by that tradesman I can either refuse to pay him 
and deal with the matter in Court or not instruct him again.  I do not expect compensation 
from the tradesman and certainly not from his employee.  The suggestion that an employee 
should be responsible is totally misguided.   

I also believe the Financial Memorandum published with the Bill will bear no resemblance to 
the actual true start up of the running costs of the Commission.  It seems totally unfair that the 
legal profession should bear more costs than is presently borne by the legal profession.  As 
the Executive believe there is a public demand (as evidenced by a couple of hundred 
responses) for a change in the system then I think that it is only right that the public should 
bear the cost of that change in its entirety.  What is clear is that the Executive are not taking 
on board the fact that a great number of complaints determined by the Law Society have 
been determined satisfactorily  so far as the public has concerned. 

Section 23 of the proposed Bill provides for rules as to practice and procedure to be 
published.  However it is clear from this that there is no proper truly independent right of 
appeal against any decision of the Commission which is contrary to natural justice and 
probably not compliant with the European Convention on Human Rights.   At present 
solicitors have the right appeal in IPS cases to the Tribunal with further right of appeal to the 
Court of Session.  Those rights should not be removed.  If anything the appeal procedure 
needs to strengthened to ensure justice for the both the public and solicitors and to be made 
less onerous for all. 
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I cannot understand why there is any reference to the Guarantee Fund or the master policy 
within the terms of the Bill.  Personally, I would do away with the Guarantee Fund.  I can think 
of no other profession or trade where the other principals in that trade all fund the wrong 
doing of one of their fellow workers.  However despite my personal views I cannot understand 
why the Guarantee Fund which is operated satisfactorily by the Law Society cannot remain in 
the control of the Law Society.  My views that this is a step towards controlling the Guarantee 
Fund and directing payments out of that fund which will result in another burden on solicitors. 

There is also provision in Section 26 of the proposed Bill to allow the Commission to identify 
trends in relations to complaints.  This will lead undoubtedly to the Commission publishing 
league tables of solicitors showing the numbers of complaints lodged against them whether 
successful or not.  Is the Scottish Executive going to consider introducing the same for 
supermarkets, plumbers, electricians and everyone else in society? 

Over the last two and a half years I have been a member of the Research Working Group on 
the Legal Services Market in Scotland which was set up by the Scottish Executive.  I cannot 
think of one item of legislation that we looked at over the period of two years which will have 
as much impact on the market – and to the detriment of the consumer – as this piece of 
legislation.  It will undoubtedly restrict access to justice.  It will remove at a stroke access to 
justice in certain areas of law in which solicitors will decide not to practice in order to avoid the 
risk of complaints and claims.  Those most in need of justice and those relying on Legal Aid 
will suffer more and in some areas where margins are tight and where even an experienced 
qualified solicitor is earning in the region of £25,000 per annum (the equivalent of a newly 
qualified teacher) the public face the real serious possibility of losing the service of a solicitor 
either through natural wastage or bankruptcy. 

Please do not be in any doubt that the real consequences of this Bill will be reduced access to 
justice and increased legal costs neither of which is in the consumers interest. 

I strongly urge you to reconsider the Bill in its entirety.  I would be willing to give evidence if 
requested 

810



LB126 

Submission from Paul Carnan for the Legal Profession and Legal Aid (Scotland) Bill 

As a Solicitor in private practice in Glasgow, I would like to bring to the attention of the 
Committee several areas of concern with the proposed Bill. 

     1.    There is strong public interest in the fairness of the administration of justice. The 
proposals as contained in the Bill fail to meet that interest because, as presently proposed 
in the Bill: 

·         In its proposals to establish a Scottish Legal Complaints Commission 
(SLCC), the Bill dictates that all the costs in investigating any such 
complaints must be borne by one side (i.e. the solicitor), whether or not the 
complaint is upheld. This is patently unfair. 

·         There is no indication that cases will be decided according to law. This is 
patently unfair. 

·         There is no guarantee that basic principles of fair procedure will be applied. 
This is patently unfair. 

·         The lack of an external appeal from a determination by SLCC to uphold a 
service complaint is not compliant with the European Convention on Human 
Rights. 

·         The SLCC will not be independent and impartial if, as proposed, 
appointments to its Board are made by Scottish Ministers. 

2.       Economic impacts 

 If the Commission is established with the powers as are presently proposed in the 
Bill, this will have a direct economic impact on my practice as follows:  

·         If I have to contribute a levy (general or specific), then that additional cost 
will have to be passed on to clients by way of additional fees. 

·        I would have to consider whether or not to continue with certain types of 
work e.g. routine domestic conveyancing which often involves demanding 
clients and is likely to lead to a complaint more than other types of work as it 
may present too much of a risk for too little return. If many small firms 
retreated from such work, it may prove more and more difficult (and more and 
more expensive) for the public to obtain independent advice about particular 
types of business. 

 I hope that the Committee will give due consideration to these concerns as they 
deliberate on the passage of the Bill.
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Submission from Paul Macallan for the Legal Profession and Legal Aid (Scotland) Bill 

I am emailing as a practising solicitor to express my concerns on certain aspects of the Bill as 
they relate to the dispute resolution provisions and the proposed Scottish Legal Complaints 
Commission. 

1. The cost implications to the profession are likely to be substantially more than under the 
existing scheme. I am alarmed by the proposed levy on Solicitors (on a no fault basis) in 
respect of any complaint along with all the costs of mediation. 

2. The proposed compensation levels are frankly outrageous. I cannot contemplate a level of 
inadequate service which would justify this. It seems as though the SLCC is straying into the 
realms of determining damages for negligence which should be correctly dealt with through 
the Courts. 

3. There is no provision for a proper right of appeal. This along with the no fault fee provision 
is manifestly in breach of ECHR legislation. 

4. If the SLCC is to be appointed by the Scottish Ministers there is no independence and 
therefore will be non ECHR compliant. 

5. This is so close to the proposed English legislation, that it suggests that the Executive is 
failing in its promise to deliver relevant Scottish solutions to Scottish issues. That is indicative 
of sloppiness and lack of imagination in the Scottish legislative process. 

6. I am concerned that vexatious activists will use this as a means to seek an unfair economic 
advantage from solicitors. As an example, we have seen a plethora of Claims companies 
offering endowment claims services including such august bodies such as "Which". These 
encourage the making of claims whether or not they are warranted. How many pro forma 
endowment claims letters have been sent to advisers which contain monumental inaccuracies 
and mistruths, because the complainer or their adviser simply parrots the standard form? How 
many companies have settled endowments claims, albeit at a low level simply to avoid 
lengthy disputes, as it is more cost effective to offer some settlement? How many claims will 
we face from parties who may have no real claim, but realise that we will be charged to 
investigate a claim and therefore may be willing to settle rather than face a greater cost in 
terms of charges and time? One thing is for certain, people will be encouraged from all 
quarters to complain even more than they do now. No risk and a good chance of some form 
of settlement. The SLCC will have to encourage claims to survive let alone fund itself.  

7. I don't think the profession as a whole is concerned about having an independent system, 
albeit we have a robust and (increasingly) efficient system at present. I think the profession 
can be proud of its record in dealing with complaints and resolving them through mediation 
and I think we are light years ahead of the profession south of the border, in terms of client 
care. As proposed this Bill is neither fair nor even legal. It is imperative that the Committee 
actually listens and improves the proposals to fit the needs of the profession, public and 
Scotland as a whole rather than parrot an English solution to an English problem. 
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Submission from Sandy More for the Legal Profession and Legal Aid (Scotland) Bill 

I write with regard the above Bill which is to include a potential liability of £20,000.  Firstly can 
I point out I am not a solicitor I am a registered Qualified Conveyancer and Executry 
Practitioner and under the terms of the above I am included.  I do not get paid anywhere near 
the maximum that I will be liable for in the event of a complaint against me.  Secondly at 
present in order to remain registered I have to carry out CPD of at least 20 hours per year.  
My firm pay for the CPD as it is in their interest to have well informed, educated and updated 
staff.  I am not willing to open myself up to a potential liability of £20,000, which would lead to 
my sequestration, and will have to de-register.  I will therefore not have to carry out CPD and 
will be of less use to clients which I believe will be quite a considerable step backwards.   

I believe that the current procedures are more than adequate and the proposals in this Bill are 
taking the profession in completely the wrong direction.  It will be in the interest of firms to hire 
untrained or certainly unregistered staff and I would be interested to know how that can be 
classed as advancement. 

I would point out that I have already suffered loss with the removal of the Scottish 
Conveyancing and Executry Services Board which would have enabled me to have a 
business of my own.  That option was removed from me by the Scottish Parliament and now it 
appears that I will have to reconsider my career.  I have student debt that was accrued on the 
basis that I had a future in law which the Scottish Parliament now seem intent on destroying.   

I would also like to know what will be done to maintain services for the public, specifically in 
Moray.  I believe that the introduction of this Bill will lead to many firms not dealing with 
contentious areas and that will leave the public, particularly in rural areas, with little if any 
options.  You may find firms specialising in one area so they can perfect it and that has grave 
implications for solicitors and support staff but fundamentally for the public who are unable to 
find a solicitor to act for them.  You may also find that in rural areas where people are well 
known they may have to travel quite a distance to find a solicitor to represent them.  Firms will 
not be willing to take on anyone they believe to be a potential problem client and may become 
very selective. 

I am dumbfounded by what I see as the utter stupidity of this proposal which is totally ill-
conceived and it concerns me that such a proposal could even be considered let alone 
reached this stage.        

I trust you will see the absolute stupidity of the removal of a board set up to increase 
competition followed by further legislation that if progressed will lead to possibly the largest 
systematic decrease in competition in legal services, to the detriment of the public.  The late 
Donald Dewar set up the SCESB because increased competition (in conveyancing & 
executries) was required, can you please confirm why that has changed so drastically in 12 
years?  I certainly do not see that there is a need to reduce competition as the property 
market is far more buoyant that even back in the day Donald Dewar decided increased 
competition was required.  I believe that the vast majority of the public will suffer because of 
one or two people who obviously are focused on themselves and not the greater good of the 
Country.  I am appalled that my career is gradually being taken away from me and I certainly 
believe that you may already have a case to answer with regard my Human Rights, if this 
progresses then I will certainly be looking to the Human Rights Act, though I might have to 
represent myself or potentially face travelling over 200 miles to the nearest solicitor. 
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Submission from Sarah Simpson for the Legal Profession and Legal Aid (Scotland) Bill 

I refer to the Legal Profession and Legal Aid (Scotland) Bill.  I am a recently qualified solicitor 
working as an assistant in a small firm of solicitors and wish to register my concerns. 

My concerns are as follows:- 

1. I have no difficulty with an independent complaints handling body being created but 
am concerned about the costs and level of powers the body is to be given.  I am also 
concerned about the composition of the board membership.  Much of the work currently 
carried on at the Law Society when dealing with complaints is carried on by volunteers.  The 
new complaints commission will be staffed by paid employees and the levy therefore is likely 
to be much higher on Solicitors to fund the body than current Law Society subscriptions.  
There does not appear to be any ceiling on the levy which is to be charged and adding 
significant business costs to all firms but particularly to smaller firms.  There is also the 
possibility that members of the Fiscal Service and solicitors employed by local Councils, who I 
understand do not require practising certificates, may not renew their certificates and 
therefore the levy to be imposed will be spread over a smaller number of people, again 
increasing operating costs. 

2. I am also concerned about the level of compensation which the new body is going to 
be able to award.  The compensation which could be awarded for Inadequate Professional 
Services was raised last year from £1000 to £5000.  The Executive at that stage considered 
the increase to be sufficient and no explanation seems to have been given for the sudden 
fourfold rise in the figure.  I understand that the English white paper on complaints introduced 
a £20,000 figure in England and the quick change in attitude brought in by this Bill does not 
appear to comply with the promise of Scottish solutions for Scottish issues. 

3. On receipt of a complaint the solicitor will require to pay an investigation fee of £300.  
This is on the basis of “polluter pays”.  If the complaint is found to be unfounded the solicitor 
does not receive a refund of the investigation fee i.e. he is found not to be “the polluter” and 
still requires to pay.  This prejudgement is contrary to the rules of natural justice. 

4. I am concerned also that a complaint can be made by “any person with an interest”.  
The nature of much of the work which we carry out is adversarial.  We are expected by our 
clients to fight their corner without any concern about the opposing party i.e. “without fear or 
favour”.  If non clients are to be allowed to make complaints about us and get compensation 
then it may be extremely difficult to properly represent our client.  Any disgruntled party on the 
losing side of a litigation may then complain about the winning party’s solicitor who will be 
required to pay the investigation fee in connection with the complaint.  As stated this fee is 
non refundable.  The solicitor is therefore effectively fined £300 for doing his job.  This is 
manifestly unjust. 

5. I am concerned that the passing of this Bill in its current form will lead to a reduction 
in access to justice for many ordinary people.  Fees will require to be increased as it would be 
inequitable to carry out a piece of work for less than the fee to be charged by the complaints 
commission to deal with each individual case.  I believe that many practitioners would be 
forced to consider giving up Civil Legal Aid work which would lead to members of the public 
who perhaps most require our services being unable to obtain legal representation. Further, 
small firms in rural areas may decline to the extent that staff would require to be made 
redundant. The closure of rural firms will lead to the centralisation of legal services within the 
cities leaving a significant proportion of the Scottish population without access to local legal 
representation.

6 Many people are already disillusioned about working in the profession. As a young 
person myself, new to the profession, proposals such as this and the increased pressures 
they will inevitably bring add to my feeling that I will be working in the profession long term. 
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7 Finally, it seems totally inequitable that there is to be no right of appeal from the 
Complaints Commission to an independent court or tribunal.  I am led to believe that this is 
not in compliance with ECHR.  This is unfair to both the complainer and the Solicitor. 

I would request that the foregoing concerns are considered fully and addressed prior to the 
enactment of the legislation. 
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Submission from Scott Gow for the Legal Profession and Legal Aid (Scotland) Bill 

I refer to the Legal Profession and Legal Aid (Scotland) Bill and wish to register my concerns. 

James Guthrie & Co is a three partner firm in Kilmarnock which is considered to be a small 
practice in a rural area.  We have to compete on a daily basis with the bigger firms in the 
cities who have greater resources than we do. We feel we provide an invaluable local service 
to our clients which may be threatened by a number of proposals within the Bill. 

I have the following concerns:- 

1. While I have no issue whatsoever with an independent complaints handling body 
being constituted I am concerned about the costs, and the powers which it appears the body 
is to be given.  I am also concerned regarding the composition of the board membership.  
Much of the work currently carried on at the Law Society when dealing with complaints is 
carried on by volunteers.  The new complaints commission will be staffed by paid employees 
and the levy therefore is likely to be much higher on each individual Solicitor to fund the body 
than current Law Society subscriptions.  There does not appear to be any ceiling on the levy 
which is to be charged and adding significant business costs to a small firm like ours could 
result in a necessary diminution in staff, contributing to unemployment in the local area.  
There is also the possibility that members of the Fiscal Service and solicitors employed by 
local Councils, who I understand do not require practising certificates, may not renew their 
certificates and therefore the levy to be imposed will be spread over a smaller number of 
people, again increasing operating costs. 

2. I am also concerned about the level of compensation which the new body is to be 
able to award.  The compensation which could be awarded for Inadequate Professional 
Services was raised last year from £1000 to £5000.  The Executive at that stage considered 
the increase to be sufficient and no explanation seems to have been given for the sudden 
fourfold rise in the figure.  I understand that the English white paper on complaints introduced 
a £20,000 figure in England and the quick change in attitude brought in by this Bill does not 
appear to comply with the promise of Scottish solutions for Scottish issues. 

3. On receipt of a complaint the solicitor will require to pay an investigation fee of £300.  
This is on the basis of “polluter pays”.  If the complaint is found to be unfounded the solicitor 
does not receive a refund of the investigation fee i.e. he is found not to be “the polluter” and 
still requires to pay.  This prejudgement is contrary to the rules of natural justice. 

4. I am concerned also that a complaint can be made by “any person with an interest”.  
The nature of much of the work which we carry out is adversarial.  We are expected by our 
clients to fight their corner without any concern about the opposing party i.e. “without fear or 
favour”.  If non clients are to be allowed to make complaints about us and get compensation 
then it may be extremely difficult to properly represent our client.  Any disgruntled party on the 
losing side of a litigation may then complain about the winning party’s solicitor who will be 
required to pay the investigation fee in connection with the complaint.  As stated this fee is 
non refundable.  The solicitor is therefore effectively fined £300 for doing his job.  This is 
manifestly unjust. 

5. I am concerned that the passing of this Bill in its current form will lead to a reduction 
in access to justice for many ordinary people.  Fees will require to be increased as it would be 
inequitable to carry out a piece of work for less than the fee to be charged by the complaints 
commission to deal with each individual case.  Our own firm would certainly consider giving 
up Civil Legal Aid work which would lead to members of the public who perhaps most require 
our services being unable to obtain legal representation. Further, small firms in rural areas 
may decline to the extent that staff would require to be made redundant. The closure of rural 
firms will lead to the centralisation of legal services within the cities leaving a significant 
proportion of the Scottish population without access to local legal representation. 

6 We hear much from the Executive about the current “brain drain” and the lack of 
skilled people in Scotland.  Many people are becoming disillusioned with working in the 
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profession and young people coming through may well follow careers outside Scotland rather 
than entering the legal profession in Scotland. 

7 Finally, it seems totally inequitable that there is to be no right of appeal from the 
Complaints Commission to an independent court or tribunal.  I am led to believe that this is 
not in compliance with ECHR.  This is unfair to both the complainer and the Solicitor. 

I would request that the foregoing concerns are considered fully and addressed prior to the 
enactment of the legislation. 
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Submission from Simon Booker-Milburn for the Legal Profession and Legal Aid 
(Scotland) Bill 

I understand from The Law Society that you have indicated that their response to the earlier 
Consultation was treated as one response and not as a response on my behalf.  I wish to 
register that I fully supported The Law Society when they made their response to the 
Consultation.  I am appalled that you are not prepared to listen to The Law Society and treat 
their response with the weight that it deserves. 

I wish formerly to register my dissatisfaction with the current Legal Profession and Legal Aid 
(Scotland) Bill.  I seriously believe that the proposals contained in it will result in consumers 
being denied access to justice.  We already no longer offer Civil Legal Aid for matrimonial 
work.   I will be encouraging my partners in my firm to stop practicing certain areas that are 
more likely to give rise to complaints.  We will probably immediately restrict our conveyancing 
and civil litigation areas.   I will call upon the Law Society to produce the figures showing the 
areas that cause most complaints so that we can take appropriate action.

The proposals if enacted will undoubtedly leave some solicitors open to bankruptcy which will 
result in them being removed from practice.  Those solicitors may not necessarily have been 
bad solicitors.  The whole purpose behind having a Professional Indemnity policy is to protect 
not just the solicitor but the consumer. By increasing the compensation to £20,000 many 
consumers will decide to pursue claims free of charge to them.  Not to charge the complainer 
for the process is totally unfair. Not to have a proper full hearing is contrary to EHCR 
legislation. It is extremely unfair to force solicitors by law to have insurance to protect the 
public and to some extent the solicitor but also to provide an unfair mechanism to avoid the 
court system.  

I do not believe the Commission as is proposed complies with the European Convention on 
Human Rights.   Legal opinion to this effect has already been obtained supporting this view.   
There should be an independent and low cost right of appeal from any decision made by the 
Commission. A full hearing before the commission should be paramount. 

I do not believe that individual employees of a firm should be found liable for any 
compensation.  It is going to make it more difficult for small firms to attract individual solicitors 
if there is a possibility that they may share in any claim for compensation. 

I fully support the objection to the Bill lodged by The Law Society.   I consider the Bill as 
presently drafted to be a retrograde step.   I trust my representations along with those others 
by and on behalf of the Society will be considered properly. 
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Submission from Steven Waters for the Legal Profession and Legal Aid (Scotland) Bill 

I neither have the time, nor the inclination to draw up my own detailed 
submissions. Therefore, I append a copy of the Law Society's summary, 
with which I am broadly in agreement. My firm will soon stop doing Legal 
Aid Work. It is not remunerative. We get less than £50 per hour. 

I am presently the subject of a complaint to the Law Society, because I 
did not introduce myself to someone's wife (although she knew who I was) 
who was present in a client's house when I carried out a home visit. I 
kid you not! Why on earth should I fund that ? 

Cost 

There is no proper cost or cost-benefit analysis of the proposed new 
Scottish Legal Complaints Commission. However, it is likely to cost more 
than the Society's existing Client Relations Office, particularly as the 
work currently carried out largely on a voluntary basis by committee members 
and Reporters will be conducted by paid employees. This will be met by a 
general levy on the legal profession as well as fees charged to 
solicitors for every case considered, whether upheld or not. 

Compensation 

The increase in compensation for Inadequate Professional Service from 
£5,000 (a level which was raised from £1,000 just last year) to £20,000 
is excessive and no explanation for such a large rise is given. The English 
white paper on complaints handling introduced the £20,000 figure - it 
appears that an English solution is being imported to resolve a 
perceived Scottish problem, despite the promise of Scottish solutions for Scottish 
issues.

No-fault liability 

The charging mechanism for the Commission is based on the principle of 
"polluter pays". Yet the system would be more accurately described as 
one based on the principle of "solicitor pays" as the practitioner will 
be expected to pay case fees whether or not a complaint is upheld. In 
addition, the solicitor will pay the full costs of mediation through the 
Commission. The Society would rather that where a complaint is upheld 
the solicitor pays a higher case handling fee rather than a flat 
handling fee applying to all cases. 

Conduct issues 

The Commission will have the power to force the Society to action 
Certain conduct issues. Losing control of conduct goes right to the heart of 
what it means to be a profession. 

Guarantee Fund/Master Policy 

The Bill gives the Commission the power to oversee the running of both 
the Master Policy and the Guarantee Fund. The justification for such 
powers is not clear and there was no mandate for their introduction in 
the Scottish Executive's consultation. The administration of the Master 
Policy and claims made under that policy are not decided by the Society. These 
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are unique and robust public protections. However, they also represent a 
further expense to solicitors - in addition to regulatory costs and 
potential compensation pay-outs - which will have to be taken into 
account when carrying out risk management audits. 

Issues Affecting Solicitors and their Clients 

"Access to Justice" 

The Bill may cause particular problems for legal aid practitioners. 
Firstly, practices with marginal profit levels would not be able to absorb the 
increased costs. Secondly, risk management considerations may lead 
practitioners to conclude that certain types of work present too much of 
a risk for too little return. In other words, a routine piece of civil 
legal aid work bringing in £150 may not be worth taking on when it could attract a 
complaint fee of several hundred pounds and, potentially, a compensation 
claim of up to £20,000. Also, the bread and butter of High Street firms 
around Scotland - conveyancing, matrimonial and family matters - often 
involve demanding clients and are more likely to lead to complaints than 
other types of work. 

There is the prospect that a combination of the above factors - general 
costs, excessive compensation levels, the high-risk/low pay of Legal Aid 
Work and the general unfairness of the proposed new system - could lead 
to a number of firms either ceasing to trade or deciding not to do 
particular types of work which traditionally have brought complaints. 
This could mean, particularly in rural areas with small firms, that the 
number of solicitors decline and that in some areas it might be difficult for 
clients to get advice about particular types of business. Law Centres could be 
hit harder than most as their workload is based on this type of work and 
often involves the most difficult clients. In other words, "advice 
deserts" would be created. This would clearly not be in the public interest. 

Issues Affecting Solicitors, Clients and the Wider Public 

Economic Impacts 

In addition to the damaging effect on access to justice, a downturn in 
the solicitors' profession could have potentially serious economic impacts, 
particularly in rural areas. The turnover of the profession approaches 
£1 billion per annum and solicitors' businesses employ around 20,000 
people. 

Yet the profession is more than 99% complaint-free. 

Independence 

The Commission will not be considered independent if, as proposed, 
appointments to its board are made by Scottish Ministers. 

Human Rights 

It is unlikely the new system will comply with the European Convention 
on Human Rights because: the board will be appointed by Ministers and will 
not guarantee solicitor representation; case fees will be paid even if a 
solicitor is exonerated; there will only be an internal right of appeal 
for the public or the profession about a decision by the Commission on a service 
complaint.
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Negligence 

The Commission will take on the functions of the courts in negligence 
matters where the claim is less than £20,000, even though there is no 
consultation mandate to do so. Again, this is likely to raise issues in 
relation to ECHR compliance. The Society believes negligence should 
remain a matter for the courts. 
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Submission from Margaret Prentice for the Legal Profession and Legal Aid (Scotland) 
Bill
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Submission from Turcan Connell for the Legal Profession and Legal Aid (Scotland) Bill 

1. Turcan Connell welcomes the proposal to create a new statutory body to deal with 
services complaints.

2. We support retention by The Law Society of Scotland (“The Law Society”) of conduct 
complaints for the time being. However, on the basis that the new statutory body will 
prove itself competent at fairly dealing with service complaints, consideration should 
be given to it also take over conduct cases after an initial settling down period. Such 
cases need not be dealt with in exactly the same way as service complaints and there 
may be merit in having a different ratio of lawyers to lay people, however one body 
should ultimately deal with both types of complaint. During the interim period there 
should be a single gatekeeper for receiving complaints, namely the Commission. 

 In any event having one body dealing with complaints will be easier for the public to 
understand and will avoid unnecessary duplication. 

3. We are encouraged by provisions in the Bill relating to rejection as premature any 
complaint which has not previously been communicated to the practitioner’s firm and 
where the practitioner’s firm have not had a reasonable opportunity to deal with it.    

However, we believe that rejection by the Commission should be mandatory unless it 
is satisfied that the complainer has properly intimated the complaint and the 
practitioner’s firm has been given a reasonable opportunity to investigate.  The firm’s 
internal complaints procedure should be fully exhausted before the Commission 
should be given jurisdiction. 

 This position reflects the general policy of the Scottish Executive “that complaints 
from clients should be dealt with wherever possible by the law firm, lawyer or other 
practitioner who provided the service in question”.  (Paragraph 4 of the Policy 
Memorandum.)

 This would also reflect the successful model of the Financial Services Ombudsman 
(“FSO”). The FSO has jurisdiction once the firm has sent its final response or 
alternatively has had at least 8 weeks and has not sent its final response. 

 It also means that the client would be required to act reasonably in minimising their 
own loss but yet still have an ultimate recourse by way of complaint to the 
Commission. 

4. The imposition of a specific levy every time a complaint is accepted is grossly unfair 
in circumstances (a) where the legal firm has not had a reasonable opportunity to 
deal with the complaint and (b) where the firm has dealt with the complaint effectively 
but the complainer unreasonably rejects the outcome.   In circumstances where the 
complainer rejects the outcome and then achieves the same or a lesser outcome 
from the Commission the levy should be reimbursed. Alternatively there should be no 
levy unless a finding of Inadequate Professional Services is made.  

 The Policy Objective will more fully be achieved by insisting that the Complainer 
states their reasons for rejecting the outcome of the firm’s own complaints handling 
procedure and the imposition of a test that the Complainer is acting reasonably in 
making the complaint. 

 The proposition that solicitor’s firms who (a) have well developed complaints handling 
procedures and skills and (b) have acted reasonably in trying to resolve the matter 
should incur a specific levy regardless of the ultimate outcome of the Commission’s 
investigations and the reasonableness of the complaint is both wrong and a 
disincentive towards the achievement of the Policy Objective. 
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 In summary, emphasis should be placed on the promotion of better quality services 
and better quality complaints handling services by firms themselves if the Policy 
Objective is to be met.

The quid pro quo of (a) insisting that Complainers allow the legal firm reasonable 
opportunity to address complaints and (b) ensuring that it is reasonable on the part of 
the Complainer to reject the firm’s outcome, will be that firms as a matter of 
professional practice should be required to set out their complaints process in writing 
upon receipt of a written complaint. 

5. Until such time as the Commission takes over conduct complaints there should be 
adequate statutory safeguards to ensure that, where a complaint is treated as both a 
services complaint and a conduct complaint, the solicitor is not required to deal with 
two organisations which might be out of step with each other in the progress of their 
enquiries.   In referring conduct cases to The Law Society the Commission should 
specify what the conduct complained of is and in what way it considers that this might 
amount to either misconduct or unsatisfactory conduct.  

6. The inclusion in the definition of Inadequate Professional Services at Section 34 of 
“negligence” has the effect of altering the nature of the complaints system such that it 
becomes a compensation system.    Two points emerge – (a) A considerable element 
of any award will in many cases not be covered by insurance and may therefore have 
a direct bearing on the financial viability of the practice concerned. For this reason it 
is all the more important (i) to ensure that firms are allowed and empowered to 
resolve the matter themselves through their own complaints processes as mentioned 
above and (ii) that adequate consideration is given to actual fee value in assessing 
compensation and (b) there will require to be adequate safeguards as to how the 
Commission will assess loss.   This should be included in the Bill.    It is submitted 
that loss should be assessed in accordance with the approach taken by the Courts 
and any compensation for injury to feelings should be in line with awards currently 
made by the Legal Services Ombudsman in complaints against The Law Society. 

7. Section 6 (5) enables the Commission to enter into mediation with consent of both the 
complainer and the practitioner.   Particularly where the firm has carried out a proper 
enquiry it is appropriate that the Commission set out as a matter of fair notice 
precisely what the conduct complained of is and in what respect that is said by the 
complainer to amount to Inadequate Professional Services. This is a fundamental 
aspect of investigating a complaint against someone. In that it is the Commission 
which ultimately will determine the outcome of the complaint its role of mediator 
conflicts with its role as adjudicator. 

8. The policy behind the Bill as outlined in the financial memorandum is that the costs 
“will largely fall on practising members of the legal profession”. 

 The Policy Memorandum states that the Commission should be “independent of the 
legal professional bodies”.     There is a concern over the lack of financial 
accountability by the Commission to its funders and a lack of control over the 
escalation of running costs. Adequate statutory safeguards are required. Such 
safeguards should include proper financial safeguards to prevent a proliferation of the 
Commission. 

 We recommend that an independent body should be appointed with a statutory remit 
to audit the Commission to ensure value for money and cost effectiveness. 

9. The word “complaint” should be properly defined.    This is fundamental because it 
determines the jurisdiction of the Commission.   Defining a complaint to include “any 
expression of dissatisfaction” is far too broad.   There ought to be a de minimis
exclusion.    There ought to be a requirement that the expression of dissatisfaction 
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relate to (a) the service given by the practitioner or firm and (b) relates to the fault of 
the practitioner. 

 The firm recommends the definition used by the FSA which is “an allegation that the 
complainant has suffered, or may suffer, financial loss, material distress or material 
inconvenience.” 

10. The dangers, risks and unfairness of allowing people who were not clients to bring 
complaints of Inadequate Professional Service have not been properly addressed in 
the draft legislation. Solicitors in many fields but in contentious areas especially are 
particularly at risk. Further, duties to uphold client confidentiality impact upon a 
solicitor’s ability to respond to a complaint. This requires to be properly considered. 
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Submission from Ranald Lindsay for the Legal Profession and Legal Aid (Scotland) Bill 

GENERAL

The changes proposed in the Bill will have a disastrous effect on the ability of members of the 
public to have Access to Justice.  

It is a fundamental part of any democratic society that citizens should not only have rights, but 
that they should have the means of defending and upholding these rights: even when the 
citizen’s opponent is the state. 

It is universally accepted that the law is more complex now than it ever has been. Why this is 
so, and whether it needs to be this way is another question. The fact remains that it is 
practically impossible for the average citizen to know or find out (a) what all of the law is, and 
(b) how to go about using that law without specialist help. 

Citizens therefore need access to trained, knowledgeable and skilled people who are able to 
guide them through the law. There is no point in having rights if one cannot do anything 
about them.

While advice agencies do a sterling job, it is not possible for them to cover all the areas in 
which citizens require advice, assistance or representation. It is simply not realistic to expect 
their staff to amass the knowledge and skills acquired during 

(a) four to five years’ study at university undergraduate level,  
(b) one year’s compulsory postgraduate study,  
(c) two year’s practical training 
(d) experience acquired. 

Asking them to do so would be like asking a volunteer first-aider to work as a GP or a general 
surgeon at a hospital. 

In the same way that citizens need doctors for their physical and mental health, they also 
need solicitors for their social, constitutional and democratic health. 

Any system which limits or restricts access to justice for society as a whole or for identifiable 
parts of society is therefore a bad system and one which runs counter to any well-reasoned 
and socially just political policy. 

What is the current situation for high street solicitors in areas such as Dumfries & Galloway? 

In the main, access to justice through qualified legal advice and representation in Scotland is 
uncoordinated and entirely dependent on private practice fulfilling the social need. Private 
practice law firms can only be run as commercial organisations. They do not receive any 
regular or predictable funding from any source. Their predominant sources of income are 
case or transaction-based. In an area such as Dumfries, when acting for ordinary citizens, 
these come either from 

(a) the client, 
(b) any funding arrangement or rights which the client may have (such as legal expenses 

insurance), or 
(c) state funding through the Scottish Legal Aid Board for the poorest (and, by definition, 

most vulnerable and most in need). 

Market forces work on (a) in the same way as any other business. (b) is of limited extent for 
the most common forms of legal assistance required by the ordinary citizen (wills and estates, 
conveyancing, family law and divorce, and court representation), due to the unpredictable 
nature and extent of the amount of work and therefore funding required. It has been said that 
insurance companies have too much sense and financial acumen to allow themselves to be 
drawn into that! 
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Legal Aid is the poor relation of the law. In some areas (for example children’s cases), the 
remuneration paid has remained unchanged since 1992. Solicitors have no control and or 
influence over what is paid under the legal aid system, and rates are extremely low compared 
to the rates which can be claimed from an unsuccessful opponent in expenses (costs) in a 
civil court case. 

Most solicitors in private practice in this area are self-employed, either in partnership or as 
sole traders. Their only income comes from profit from the business. Typical costs include: 

a. Staff costs. Each solicitor in private practice in this area supports not only their own 
job but between one and two others. Shortage of trained staff means that solicitors in 
this area have to compete with local authorities and city practices to attract and retain 
staff. There is therefore no particular difference between wages earned by staff in 
offices in this area and those earned in the public sector or in more lucrative areas of 
business (e.g. city commercial work). 

b. Premises cost. Firms in this and similar areas tend to be small. The more accessible 
or central an office is, the higher the costs in rent and rates. This means a 
proportionately higher financial burden on each solicitor 

c. Insurance. All solicitors are obliged to have insurance to cover amounts up to £1.5 
million. The premiums, even with full no-claims discount, come to several thousand 
pounds per solicitor. 

d. Professional subscriptions and guarantee fund contribution. The guarantee fund is a 
“kitty” to which all solicitor principals (partners and sole traders) in private practice 
contribute. It provides a fund from which compensation can be paid to clients who 
have lost out as a result of dishonesty on the part of a solicitor. In effect, it is privately-
run criminal injuries compensation for financial loss. These two items add over £1000 
per solicitor to the annual costs bill. 

Earning capacity is finite. Despite the introduction of block fees for some forms of legal aid 
work, most work is still charged on the basis of a time charge. A rate is set (or agreed with the 
client) for the work and time spent on the case or transaction has to be accounted for. Only 
work spent on the case is paid, therefore a solicitor’s earning capacity is limited by the 
amount of time he can work. This is why work-life balance is such a major issue in the legal 
profession. In order to make up for low rates (for example legal aid), where it is not possible to 
charge more per hour, solicitors can only work more hours, which affects family and other 
non-work areas of their lives. 

This leads back to the point about non-qualified staff. Solicitors have to do most of the work. If 
it was possible to have the work done by non-qualified staff, solicitors would have been doing 
it already as a matter of commercial sense. 

The situation is that many solicitors firms are operating on extremely tight profit margins. It is 
well known that high-street practice is the least profitable area of the law these days, and that 
it carries the most stress. The client are all ordinary people dealing with some of the most 
stressful situations they will ever encounter in their lives (bereavement, divorce, losing 
children, moving house) and, as a result require considerable support. Given ordinary 
people’s lack of knowledge as to how the law operates, expectations can be unrealistic and a 
high level of communication is required if problems (and therefore complaints) are not going 
to arise simply through misunderstanding and lack of communication. Misunderstandings lead 
to friction and complaints.

High street clients are therefore high-maintenance, high-risk clients and take up a significant 

amount of the time a solicitor has to try to earn what he or she needs to cover costs and make 

a living. 
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Because of these factors, together with unrealistically low rates, many legal firms are, for 
example, withdrawing from legal aid. As an illustration, at Kirkcudbright Sheriff Court, there 
are only two firms prepared to sign up to the duty scheme. One of them is from Dumfries. We 
therefore have the situation where, out of five firms practising in the Stewartry, only one is 
prepared to carry out that form of legal aid. 

At the moment the main factors behind such decisions are: 

a. Low pay 
b. Low or non-existent profit (affecting personal income) 
c. High time commitment and work level 

If, in addition to these commercial factors, a much higher risk profile is added, then the 
balance will be tipped even further away from legal aid work for many more firms. 

What is the extent and what are the consequences of the risk imposed by the Bill? 

There are three aspects to this: 

1. The widening of the category of complainers;  
2. The possible financial consequences of complaints; and 
3. The inevitable financial consequences of the levy. 

The Bill proposes to enlarge the capacity of persons who can complain to anyone affected by 
the actions of a solicitor. In an adversarial (client against opponent) area of work, such as 
family law and divorce, this means that the opponent can complain that a solicitor’s 
actions has affected them even when the solicitor has been doing their job properly 
and following their client’s legitimate instructions. Quite apart from the private practice 
implications, Procurators Fiscal would also be affected. Solicitors in local government would 
be affected. 

Widening the capacity of persons who can complain will automatically mean 
a. the number of people complaining will grow,  
b. the time required to deal with complaints will grow, thus eating further into the number 

of hours there are in the day to do one’s job, 
c. the chance arises that one can be complained about for doing one’s job correctly and 

properly.

This last in particular, is patently a ludicrous situation in which to place anyone. It is short-
sighted in the extreme to introduce an unfair system and simply hope that it will “sort itself 
out”.

The financial consequences are potentially fatal for many firms already on the edge of what is 
financially tolerable in the high street. 

1. More complainers means more cost in dealing with these complaints. 
2. While at the moment, complaints are funded by the legal profession, much of the 

work is done by unpaid volunteers – solicitors and lay people in equal proportions – 
who do not charge for their time. This option is not going to be available to a state-run 
body. This means yet more cost. 

3. Having to pay a levy just because someone has complained – right or wrong – about 
you is a situation that the vast majority of solicitors (and probably the vast number of 
ordinary citizens if they were put in a similar position) find grossly unfair. In effect 
solicitors would be penalised even when they had done nothing wrong.
Describing this as “polluter pays” may be a catchy piece of propaganda, but it is 
grossly misleading. It will not even be established that the person paying has polluted 
anything, and even if they are completely exonerated, they will still have to pay, with 
no refund. 
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4. The consequences of £20,000 compensation – a direct import from English proposals 
– are horrifying to virtually all solicitors in this area. Given the current system as 
proposed in the bill, the insurers who provide cover for the profession are questioning 
whether it would make any sense for them to provide cover for such “compensation”. 
They feel that they would be signing a blank cheque without further details of how this 
“compensation” is to be assessed and what principles are to be applied in 
determining liability. This leaves the situation where solicitors could be left with no 
insurance cover for an amount which would bankrupt the overwhelming number of 
firms in an area such as Dumfries and Galloway. Few solicitors (and none in this 
area) enjoy limited liability. Whatever happens financially to solicitors’ firms 
happens to individual solicitors and to their families.

Faced with the costs and a risk profile such as this, the cost-benefit analysis of working as a 
solicitor in the high street is tipped decisively. The costs and risks become enormous and the 
benefits are already marginal.

Commercially, only one decision makes sense: move out of the high street. 

It has been stated that additional costs can be passed on to the client. While this may be true 
(depending on market forces for privately-funded work), it is totally misleading for legal aid. 
Legal aid rates do not even keep pace with inflation and solicitors have no say on what the 
will or will not charge. The choice is black or white: do the work at the existing low rates, or 
stop doing the work. 

I am happy to challenge the committee to think of one good reason why solicitors should 

continue to offer high street legal work.  

What are the consequences of solicitors moving off the high street? 

Clients
The prognosis is simple: people will be unable to find and obtain the services of a solicitor to 
deal with their legal affairs. A situation on a par with the current crisis with dentistry will 
be repeated all over Scotland.

“High street” firms, particularly outwith the cities earn their living from the following types of 
business: 

a. Conveyancing. Local knowledge is essential in this area to safeguard people’s 
interests in what and where they buy. With increased regulation regarding 
environmental issues and the increased risk of environmental change on housing, 
this knowledge is going to become even more important. The very conveyancing 
system in Scotland itself relies on solicitors accepting personal responsibility for 
completion of transactions (through letters of obligation) and further relies on the fact 
that the person on the other side of the transaction being able to rely on the solicitor’s 
professional integrity and reliability. Conveyancing represents the legal side of the 
largest financial transaction most people will ever make on their own account. 
Accordingly the stress factor for clients is high and the risk of complaints is high. 

b. Family law. This is seen as one of the lowest paid sectors in the legal profession and 
a disproportionate number of practitioners are women. Family law practitioners are 
subject to enormous pressure as they try to guide anxious and often distraught clients 
(often going through the most stressful time of their life) through the case. In this area 
more than any, expectations are based on rumour, gossip and what someone’s friend 
got from their divorce. Further much of family law relates to the care and welfare of 
children. Something going wrong in this area could have huge ramifications to a 
child’s development. The responsibility is therefore enormous. A huge amount of 
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work is needed to educate the client in what courts can and cannot do. The risk of 
complaints in this area is disproportionately high. 

c. Executries. Again, this area requires dealing with clients when they are at their most 
vulnerable (through bereavement) and therefore under enormous stress. 

d. Criminal law. Again, another are of law dealing with stressed individuals, many of 
whom are facing life-shattering consequences. In this area, the constitutional 
implications of citizens being able to defend themselves against criminal allegations 
are most acute. Again, however, this area is predominantly funded by legal aid, and 
therefore income levels are unrewardingly low. 

It can thus be seen that the high street practice is the main gateway for people to access 
information and services affecting the law as it relates to the average person in the street. 

The simple fact is that if firms are squeezed out of provision of this sort of service – either 
financially or through the risk of personal financial ruin – then for most citizens, many of 
their rights might as well not exist.  

“Access to Justice” would be a meaningless abstract concept. 

The Public Sector 

There are four main public sector organisations which rely on private sector high street legal 
firms in order to carry out their functions, namely: 

a. The Procurator Fiscal Service 
b. The Sheriff Courts 
c. Local Government 
d. The Registers of Scotland 

As the local representative for solicitors in Nithsdale and Annandale & Eskdale, I represent 
about 100 solicitors, many of whom are employed in the procurator fiscal service and local 
government. I have consulted widely with my constituents, including those in the public sector 
and the overwhelming view even amongst the public sector solicitors is that the provisions of 
this bill are dangerous. They do not want to see any reduction in the number of reliable 
qualified solicitors in private practice with whom they have to deal. 

Procurators Fiscal are concerned about the impact on the way in which criminal cases are 
dealt with in court. They have spent a considerable amount of time and effort in implementing 
recent reforms in criminal court work. All of these reforms are predicated on the assumption 
that there will be a solicitor representing the accused person (in cases involving some sexual 
offences, it is compulsory that a person be represented rather than conduct their own 
defence).  

Many of the reforms require active co-operation between Fiscal and defence in order to 
prepare the case and avoid wasted time at court for the courts and for witnesses. Witnesses 
are now rarely interviewed by the defence as papers are disclosed at an early stage. Fiscals 
can be confident that such sensitive material does not reach the accused. Witness statements 
cannot be disclosed to an accused person and the crown authorities would vehemently 
oppose any provision which would allow this. Fiscals have large numbers of cases to conduct. 
Courts have to fit these in. This means that the majority of criminal cases in Scotland take 
very little time in court. The issues in each case have been distilled down by work done 
behind the scenes by Fiscal and defence. If every matter arising in a criminal case had to be 
dealt with in court, waiting lists would explode and delays would reach biblical proportions. 
Fiscals see this happening in cases where an accused chooses to be unrepresented.  

Fiscals are therefore concerned that the current court system would break down if there were 
no experienced private practice solicitors to do the background work necessary to keep the 
justice system working. 

Local government solicitors in this area are concerned that (a) their workload will increase 
beyond their ability to deal with it through similar factors, but more importantly (b) that cases 
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will not be properly dealt with. Many of their cases involve social work or education 
departments dealing with children – usually particularly vulnerable children – as well as adults 
with special needs and people with mental illness. They cannot represent the local authority 
with all its duties and responsibilities and, at the same time, be aware of all the factors 
affecting the person at the centre of the dispute and safeguard their interests as well. They 
see their role as trying to bring cases to a conclusion in the best interests of the person with 
whom their client department is concerned. They are therefore acutely aware that the 
individual’s perspective on matters needs to be properly represented if a proper solution is to 
be found. 

Local government solicitors are therefore concerned that the vulnerable will be prejudiced if 

there is no one to advise and represent them properly. 

The Registers of Scotland are responsible for the Land Register which determines ownership 
of land in Scotland. Currently they are in the middle of an enormous exercise (at considerable 
public cost in terms of time, effort and resources) to modernise the registration of title to land. 
Known as ARTL (Automatic Registration of Title to Land), this will, it is claimed provide 
Scotland with a modern, reliable and fast system of land registration. However, as currently 
planned, it will need solicitors who are qualified and experienced enough to use it. 

Conclusion 

I regret the length of this submission. Unfortunately, the Bill has the advantage of glib and 
easy solutions to a perceived problem. However as the committee will be aware, there are 
rarely easy answers to difficult situations. The manner in which citizen’s rights are enforced in 
Scotland is far from simple: to think otherwise is wrong – even dangerous – and those who try 
to pretend it is simple tend to be missing the point. The danger is that the difficulties of the 
situation will be discounted or not believed until it is too late and the damage is done. As with 
any other area of expertise, once that expertise is lost, it is hugely difficult to recover it. This 
country has seen that with many industries and economic sectors. It is therefore essential that 
the committee has the full facts before it to come to a reasoned and balances view. 

There is no legal equivalent in Scotland of the NHS. While a system (for which the state 
accepts responsibility) exists for the physical and mental health of citizens, no such co-
ordinated system exists for the social, legal and constitutional health of the average Scot. The 
state takes no responsibility for such s system rather than through the inadequate medium of 
legal aid. Instead the state is content to rely on private practice filling the void, but taking no 
responsibility itself for supporting such essential provision. This Bill is the ultimate expression 
of trying to claim public authority over the legal profession without any public responsibility. 
Authority and responsibility are two sides of the same coin and to have one without the other 
is simply unfair. 

This Bill is fundamentally flawed and needs to be drastically amended. 

I am able to provide further information or evidence should the committee require it. 
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Submission from Iain Meiklejohn for the Legal Profession and Legal Aid (Scotland) Bill 

Please take into account the following submissions on the Legal Profession and Legal Aid 
(Scotland) Bill:- 

1. At least one member of the proposed Complaints Commission should be a practising 
solicitor. 

2. To ensure that the members of the Complaints Commission are independent, the 
members should not be appointed by the Scottish Ministers. 

3. Any maximum amount of compensation which the Complaints Commission should be 
entitled to award should not be increased beyond £5,000. 

4. As a finding of inadequate professional service against a solicitor could lead not only 
to the solicitor having to meet an award of compensation but also to a loss of the 
solicitor's good will/reputation, a solicitor should have the right to appeal to the Court 
of Session against any finding of inadequate profession service by the Complaints 
Commission. 

5. The Complaints Commission should be entitled to make an award of expenses 
against any person who brings an unsuccessful claim of inadequate professional 
service against a solicitor to avoid solicitors being faced with claims which are 
frivolous or which have little or no substance. 

6. The expenses contribution required by a solicitor against whom an unsuccessful 
complaint of inadequate professional service is made should not exceed £50. 
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Submission from William Windram for the Legal Profession and Legal Aid (Scotland) 
Bill

I am writing to express my personal concerns and the concerns of members of the Society of 
Solicitors in the Shires of Selkirk and Peebles to certain aspects of the above Bill. 

Local Solicitors are very concerned that Practitioners may be required to pay compensation of 
up to £20,000 to clients as a loss suffered for inconvenience or distress as a result of 
inadequate professional services.  As you will be aware the current upper limit for such 
compensation payments is £5,000.  This level of payment was only recently fixed.  It would 
appear that the level of £20,000 has been imposed quite arbitrarily simply to mirror the level 
of compensation payments in the equivalent English legislation.   

We are also concerned about the funding of the running costs for the Scottish Legal 
Complaints Commission.  It seems inequitable that Solicitors will require to pay a levy on the 
basis of any complaint lodged whether or not the complaint is upheld.  Although it is 
appreciated that vexatious and frivolous complaints will be sifted out nevertheless it would 
appear inequitable that a Solicitor will be required to pay the same levy to the Commission 
whether or not a complaint against him or her is upheld.   

The Bill as drafted proposes that the Commission should have the power to oversee the 
running of the Master Policy and the Guarantee Fund.  The Master Policy or Indemnity 
Insurance for Solicitors is administered by the Insurance Companies concerned. It is not 
apparent why it is felt that there is a need for the Commission to have a supervisory rule in 
relation to these matters.

From the Law Society of Scotland’s analysis it appears that many complaints derive from 
certain particular types of legal work and in particular from domestic conveyancing, 
matrimonial and family matters.  Family and matrimonial matters are often covered by Legal 
Aid and many Solicitors already find that carrying out Legal Aid is generally unremunerative.  
If Solicitors are to be faced with paying a hefty levy to the Commission in respect of 
complaints issued for Legal Aid work many Solicitors may simply choose not to undertake 
Legal Aid work in future.  Already many firms in the Borders do not undertake certain Legal 
Aid work.  If the provisions of the Bill cause further Practitioners to act in the same way then in 
rural areas of Scotland Legal Aid may no longer be available.  This would clearly have a 
detrimental effect on access of justice for the general public but Solicitors cannot be expect to 
undertake unremunerative Legal Aid work and then be faced with potential large levies to the 
Commission in respect of complaints made for inadequate professional services.   

We are concerned that the proposed creation of the Board will not comply with the provisions 
of the European Convention on Human Rights.  As you will be aware Lord Lester of Herne Hill 
has investigated the provisions of the Bill. He has concluded that the absence of a right of 
appeal against Commission decisions which uphold service complaints to the Court of 
Session or some other appropriate independent impartial Tribunal causes the provisions of 
the Bill to be incompatible with ECHR rights. 

Finally we are also concerned with the makeup of the Board of the Commission.  The majority 
of complaints received will no doubt be against Solicitors as Solicitors undertake the vast 
majority of legal work in Scotland.  There is the possibility that only one or two Commission 
Board Members would be Solicitors.  It is difficult to understand how non Solicitors will be able 
to judge whether or not professional services provided by Solicitors are inadequate and 
thereby constitute a service complaints.   
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Submission from Vincent McGovern for the Legal Profession and Legal Aid (Scotland) 
Bill

I sent this e-mail to all 7 members of the Justice2 committee to their respective personal 
parliamentary e-mail addresses.I received the professional courtesy of a reply from only one 
member.Apart from the fact my concerns were not responded to by 6 out of 7 committee 
members, if i had adopted the same approach with a client then under the terms proposed for 
the Scottish Legal Complaints Commission, i would be liable for providing an "inadequate 
professional service".A solicitor who ignored a communication may indeed have a bona fide 
complaint to answer, unlike , of course, our MSPs some of whom were elected by the 
public.More significantly if after investigation said solicitor was entirely vindicated, He would 
still be liable for the specific penal levy, presented a figure plucked from thin air of £300.
Please show some professional competence and if submissions are not replied to then at 
least engage in your scrutiny with an elementary standard of natural justice.Even better why 
not apply the simply test " would i wish to operate under such a regime which has built in 
punishments for solicitors irrespective of innocence and of course no independent right of 
appeal "
You literally could not make it up in a properly functioning democracy:

i write as a solicitor and sole practitioner who has practised in Lanarkshire for almost 25 
years, 15 of those years as a sole practitioner.The reason i have chosen to write to you are 
the proposals contained in the above Bill relating to the setting up of a Scottish Legal 
Complaints Commission.

As stated i have practised for almost 25 years without a single complaint against me for any 
client i have represented.I specialise in criminal law and statistics will show you that in terms 
of complaints against solicitors this is a negligible problem.So to be frank,on one view the 
whole system of complaints handling has been of very little direct relevance to me in my daily 
practise of law.

However so grossly unfair, ill considered and contrary to basic natural justice are the present 
proposals that i feel obliged to draw my concerns to you.

The first point is the proposed costing.As i understand the proposals , i as a sole practitioner 
will require to pay for the formation of another public body quango. I do not have an indexed 
linked pension with generous tax payer assistance( such as your own fabulous pension 
scheme) nor can i afford any qualified legal staff to relieve pressure on me at times of illness 
etc.If i am not at work earning money then my business fails.However this new quango will 
enjoy the working conditions and benefits substantially funded by me that are simply behind 
the means of my own business.

Further the costings seem to me to be ridiculously underestimated for a body with a staff of 
between 50 -60.I need only say SCOTTISH PARLIAMENT BUILDING which is a watch word 
for ill thought out and negligent costings.The £2.4 million annual costs will be met by a 
general levy on me with a specific levy of £300 for chargeable complaints.How on earth can 
you budget for a new public body by charging a specific levy on an indeterminate 
figure.Further this specific levy will be charged on the poor individual irrespective of a finding 
of " inadequate professional service" In other words if the solicitor is exonerated and the 
complaint dismissed , he will still require to pay the specific levy.IN SHORT WOULD YOU BE 
WILLING TO WORK UNDER SUCH A SYSTEM IN RESPECT OF A COMPLAINT MADE BY 
A CONSTITUENT---OF COURSE YOU WOULDN'T.It is contrary to basic natural justice.

On the above point, i do suggest you look to your own public complaints system when 
considering the present proposals.If a client(constituent) makes a complaint i shall require to 
pay for it whether or not a complaint is upheld.In addition , i shall pay the full costs of 
mediation through the commission again irrespective of the merits of the complaint.This 
legislation would be laughably unfair were it not serious legislative proposals
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 Ther can be no argument that there must be a workable remedy for those members of the 
public who have suffered at the hands of a bad professional service but please introduce 
some perspective and fairness.Solicitors despite their press whipping boy status( another 
similarity with msps) do an essential public service very commendably.We deserve to be 
judged by a system that is instrinsically fair to all the participants, the absence of any right of 
appeal is patently unfair to all concerned

Frankly as a criminal lawyer i have seen much legislation from the scottish executive which is 
simply ill thought out and pandering to particular interest rather than what is the broad public 
interest .I therefore urge you to listen to my concerns and correct at the committee stage the 
staggering unfairness of these present proposals.

n.b failing to properly respond to this e-mail would under the proposed system be an 
"inadequate professional service" liable to costs, punishment and the specifc levy!!!
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Submission from W. R. Desmond Dick for the Legal Profession and Legal Aid 
(Scotland) Bill 

I am writing to outline my concerns about the above Bill. I consider that the Bill is flawed in 
several respects and that it will not improve on the complaints system currently operated by 
the Law Society of Scotland. 

They key issues that arise from the Bill are as follows:- 

1. Cost

No detailed cost or cost-benefit analysis has been undertaken in respect of the new Scottish 
Legal Complaints Commission. However, it will undoubtedly cost more than the Law Society’s 
existing Client Relations Office, particularly as the work currently carried out on a voluntary 
basis by committee members and reporters will in the future be conducted by paid 
employees. These costs are proposed to be met by a general levy on the legal profession in 
addition to fees charged to solicitors for every case considered, whether upheld or not. 

If the government feels that a completely independent complaints system is required by the 
public, then the public should fund it. As usual, the real costs of the scheme will only reveal 
themselves once it has been up and running for some time. This will almost invariably be 
greater than any cost estimates produced at a time when the details of the scheme have not 
been finalised. In effect, the proposal to pass the burden of the expenses of the scheme on to 
solicitors will amount to a tax on practicing law in Scotland. 

There is no point in having change for the sake of it. Detailed and reliable costings must be 
obtained in relation to the new Commission. Unless such costings clearly demonstrate the 
new Commission will be equally or more cost effective than the current Law Society scheme, 
Part 1 of the bill should not proceed. 

2. Levels of Compensation 

The proposed increase in the level of compensation for Inadequate Professional Service 
(“IPS”) from £5000 to £20 000 has no justification and is unacceptable. It is shocking that 
such sums should be contemplated in circumstances where the service has been poor rather 
than negligent.  

What other trade or profession has to endure such a system? In any other service sector, if a 
business provides a shoddy service, the customers will simply take their business to a 
competitor in the future. The market corrects problems with shoddy service. 

It seems that the figure of £20 000 has been introduced for no other reason than that is the 
proposed level in England and Wales. So much for Scottish solutions for Scottish problems! If 
there is no ground swell of public opinion and evidence of consumers actually needing such a 
remedy, why is being introduced at all? 

Surely there would be more voter demand to introduce IPS claims for e.g. garages, builders, 
electricians etc. It is in these unregulated sectors that consumers would benefit from such 
increased rights.  

Also, no other regulated professions are being saddled with such a system (as well as the 
privilege of paying the costs of running it!). Why are doctors, dentists, surveyors and 
accountants not being subjected to such a burden on their ability to provide professional 
services?  

Solicitors have paid for their “monopoly” on legal services with the guarantee fund and the 
master policy. Any additional burdens are not justified. 
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3. No Fault Liability 

It is not reasonable to require the solicitor to pay a case handling fee irrespective of whether 
the complaint is upheld. Such a rule will provide scope for abuse as, from a purely economic 
perspective, it will be in solicitors’ interest to pay a sum just less than the case fee to clients 
with unfounded complaints.  

The solicitor should not be obliged to contribute where the complaint is not upheld. In 
addition, there should at the very least be the ability to charge the complainer where it is 
decided that the complaint was without foundation, or made in bad faith. 

4. Conduct Issues 

The new commission should not have any power to compel the Law Society to take specific 
action in any conduct issues. The ability to determine whether a person’s conduct falls short 
of the required standard is one of the core principles of being a profession. 

5. Guarantee Fund/Master Policy 

The Bill gives the new Commission the power to oversee the running of both the master 
policy and the Guarantee Fund. No justification for these powers has been offered and there 
was no mandate for their introduction in the Scottish Executive’s consultation. 

6. Access to Justice 

There are certain types of work such as conveyancing and civil litigation, particularly 
matrimonial matters, which involve advising highly demanding clients who are undertaking a 
stressful experience. These are more likely to give rise to complaints than other types of work.  

If the current scheme were enacted, there is no doubt that high street firms around Scotland 
will have to increase fees significantly and/or withdraw from some types of work altogether. 
Either way it is the public who will eventually lose out. Particularly as regards smaller firms in 
rural areas and as regards legal aid (where there is no prospect of passing costs on to clients) 
it will become difficult for clients to obtain advice about certain types of matters. This cannot 
be in the public interest. 

In addition to the damaging effect on access to justice, any downturn in the solicitors’ 
profession could have serious economic impacts, particularly in rural areas. 

7. Human Rights 

In terms of the Scotland Act, any legislation which is incompatible with EC Law or the ECHR 
is ultra vires. 

Appointments to the new Commission are made by the Scottish Ministers and there is no 
guarantee of solicitor representation. In addition, there is no right of appeal allowed. This is 
contrary to Article 6 of the ECHR. 

It is one of the fundamental principles of EC law that EU citizens have the freedom to pursue 
their chosen trade or profession without disproportionate or intolerable interference from the 
state.

The right to pursue your chosen profession is a “property” right in terms of Article 1 of 
Protocol 1 of the ECHR. 

Article 14 of the ECHR provides that convention rights are to be enjoyed without 
discrimination. I understand that membership of a particular profession has been recognised 
as a distinct group which can be discriminated against.   
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There is no evidence that an increased IPS award is needed. To introduce such a rule simply 
because it applies south of the border is not a sufficient justification. Likewise, what is the 
justification for making solicitors bear the cost of the scheme? These measures are therefore 
unjustified and are not proportionate. 

The IPS procedure applies only to solicitors. No other regulated professions are compelled to 
operate such a scheme. To force solicitors alone to accept such a scheme is discriminatory. 

 It would therefore appear that the Bill violates Article 6, Article 1 of Protocol 1 and article 14 
of the ECHR. 

Conclusion 

As currently drafted, the Bill is flawed and many of its provisions place an unfair burden on 
solicitors. It will also have an adverse effect of the public interest generally. I would hope that 
the foregoing points will be considered carefully by the Parliament and substantial 
adjustments made as appropriate. In any event, I do not see that the Presiding Officer could 
safely sign the declaration of convention compliance for the bill for the reasons which I have 
outlined.

I look forward to hearing from you. 
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Submission from Donald Utley for the Legal Profession and Legal Aid 
(Scotland) Bill 

I am a young assistant solicitor and I am very concerned at the Human Rights issues 
raised by the Bill

1. The original consultation threw out the challenge of an independent body to give 
both the public and the profession increased confidence. The Commission is 
clearly not independent of The Scottish Executive. This threatens the rule of law. 
Appointment; tenure ; removal are vital to separation of powers. This is a basic 
matter of ECHR.  The power to give “directions” to the Commission is particularly 
concerning. 

2. The lack of an independent appeal contravenes Article 6 of the European 
Convention of Human Rights (ECHR). Clients and solicitors should have the same 
rights of appeal to a proper judicial body. Why should this be to the incredibly 
expensive Court of Session ?   A straight forward appeal ( as say in Licensing cases) 
to the Sheriff is sensible and proportionate to both sides.

3. The reference to “negligence” in section 34 should be deleted.  A tribunal with a lay 
majority cannot be expected to apply the whole jurisprudence of the law of reparation. 
What then are the tests to be ?   The delict system works perfectly well as it is. In the 
event that negligence is not excluded then this emphasises the need for an 
independent appeal structure. The client can effectively “appeal” a refusal by the 
commission to award compensation for alleged negligence (or a decision that their 
award should be reduced by reason of contributory negligence) by simply raising an 
action for reparation in the local Sheriff Court. The solicitor can only raise an action of 
Judicial Review in the Court of Session.. This was not the purpose of Judicial Review.  

4. I  can see no justification for this limit at this time. The Scottish Small Claim limit is 
£750.00 : the English counter- part is £5000.00.  The Scottish Executive has failed for 
over a decade to secure consensus on raising the  Small Claim limit. How can the 
State justify free negligence actions against solicitors ( or any other regulated person) 
for any client no matter how wealthy up to the value of £20,000.00 when the general 
public cannot pursue an accountant, optician, a business, or a local authority for their 
neglect for more than £750.00 without means tested legal aid or other funding. The 
crafting of claims requires knowledge the ordinary client does not have.  This is why 
specialist claims firms for personal injury ( which is my field of work at present) have 
captured the public imagination at this time. These firms will have no interest in such 
cases.  
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Submission from Catherine J. Newton for the Legal Profession and Legal Aid 
(Scotland) Bill 

I am writing to outline my concerns about the above Bill. I consider that the Bill is flawed in 
several respects and that it will not improve on the complaints system currently operated by 
the Law Society of Scotland. 

They key issues that arise from the Bill are as follows:- 

1. Cost

No detailed cost or cost-benefit analysis has been undertaken in respect of the new Scottish 
Legal Complaints Commission. However, it will undoubtedly cost more than the Law Society’s 
existing Client Relations Office, particularly as the work currently carried out on a voluntary 
basis by committee members and reporters will in the future be conducted by paid 
employees. These costs are proposed to be met by a general levy on the legal profession in 
addition to fees charged to solicitors for every case considered, whether upheld or not. 

If the government feels that a completely independent complaints system is required by the 
public, then the public should fund it. As usual, the real costs of the scheme will only reveal 
themselves once it has been up and running for some time. This will almost invariably be 
greater than any cost estimates produced at a time when the details of the scheme have not 
been finalised. In effect, the proposal to pass the burden of the expenses of the scheme on to 
solicitors will amount to a tax on practicing law in Scotland. 

There is no point in having change for the sake of it. Detailed and reliable costings must be 
obtained in relation to the new Commission. Unless such costings clearly demonstrate the 
new Commission will be equally or more cost effective than the current Law Society scheme, 
Part 1 of the bill should not proceed. 

2. Levels of Compensation 

The proposed increase in the level of compensation for Inadequate Professional Service 
(“IPS”) from £5000 to £20 000 has no justification and is unacceptable. It is shocking that 
such sums should be contemplated in circumstances where the service has been poor rather 
than negligent.  

What other trade or profession has to endure such a system? In any other service sector, if a 
business provides a shoddy service, the customers will simply take their business to a 
competitor in the future. The market corrects problems with shoddy service. 

It seems that the figure of £20 000 has been introduced for no other reason than that is the 
proposed level in England and Wales. So much for Scottish solutions for Scottish problems! If 
there is no ground swell of public opinion and evidence of consumers actually needing such a 
remedy, why is being introduced at all? 

Surely there would be more voter demand to introduce IPS claims for e.g. car mechanics, 
builders, electricians etc. It is in these unregulated sectors that consumers would benefit from 
such increased rights.  

Also, no other regulated professions are being saddled with such a system (as well as the 
privilege of paying the costs of running it!). Why are doctors, dentists, surveyors and 
accountants not being subjected to such a burden on their ability to provide professional 
services?  

Solicitors have paid for their “monopoly” on legal services with the guarantee fund and the 
master policy. Any additional burdens are not justified. 
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3. No Fault Liability 

It is not reasonable to require the solicitor to pay a case handling fee irrespective of whether 
the complaint is upheld. Such a rule will provide scope for abuse as, from a purely economic 
perspective, it will be in solicitors’ interest to pay a sum just less than the case fee to clients 
with unfounded complaints.  

The solicitor should not be obliged to contribute where the complaint is not upheld. In 
addition, there should at the very least be the ability to charge the complainer where it is 
decided that the complaint was without foundation, or made in bad faith. 

4. Conduct Issues 

The new commission should not have any power to compel the Law Society to take specific 
action in any conduct issues. The ability to determine whether a person’s conduct falls short 
of the required standard is one of the core principles of being a profession. 

5. Guarantee Fund/Master Policy 

The Bill gives the new Commission the power to oversee the running of both the master 
policy and the Guarantee Fund. No justification for these powers has been offered and there 
was no mandate for their introduction in the Scottish Executive’s consultation. 

6. Access to Justice 

There are certain types of work such as conveyancing and civil litigation, particularly 
matrimonial matters, which involve advising highly demanding clients who are undertaking a 
stressful experience. These are more likely to give rise to complaints than other types of work.  

If the current scheme were enacted, there is no doubt that high street firms around Scotland 
will have to increase fees significantly and/or withdraw from some types of work altogether. 
Either way it is the public who will eventually lose out. Particularly as regards smaller firms in 
rural areas and as regards legal aid (where there is no prospect of passing costs on to clients) 
it will become difficult for clients to obtain advice about certain types of matters. This cannot 
be in the public interest. 

In addition to the damaging effect on access to justice, any downturn in the solicitors’ 
profession could have serious economic impacts, particularly in rural areas. 

7. Human Rights 

In terms of the Scotland Act, any legislation which is incompatible with EC Law or the ECHR 
is ultra vires. 

Appointments to the new Commission are made by the Scottish Ministers and there is no 
guarantee of solicitor representation. In addition, there is no right of appeal allowed. This is 
contrary to Article 6 of the ECHR. 

It is one of the fundamental principles of EC law that EU citizens have the freedom to pursue 
their chosen trade or profession without disproportionate or intolerable interference from the 
state.

The right to pursue your chosen profession is a “property” right in terms of Article 1 of 
Protocol 1 of the ECHR. 

Article 14 of the ECHR provides that convention rights are to be enjoyed without 
discrimination. I understand that membership of a particular profession has been recognised 
as a distinct group which can be discriminated against.   
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There is no evidence that an increased IPS award is needed. To introduce such a rule simply 
because it applies south of the border is not a sufficient justification. Likewise, what is the 
justification for making solicitors bear the cost of the scheme? These measures are therefore 
unjustified and are not proportionate. 

The IPS procedure applies only to solicitors. No other regulated professions are compelled to 
operate such a scheme. To force solicitors alone to accept such a scheme is discriminatory. 

 It would therefore appear that the Bill violates Article 6, Article 1 of Protocol 1 and article 14 
of the ECHR. 

Conclusion 

As currently drafted, the Bill is flawed and many of its provisions place an unfair burden on 
solicitors. It will also have an adverse effect on the public interest generally. I would hope that 
the foregoing points will be considered carefully by the Parliament and substantial 
adjustments made as appropriate. In any event, I do not see that the Presiding Officer could 
safely sign the declaration of convention compliance for the bill for the reasons which I have 
outlined.

I look forward to hearing from you. 
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Submission from Euan Sinclair for the Legal Profession and Legal Aid (Scotland) Bill 

I have considered the draft Bill and I am seriously concerned that the current proposals will 
result in a restriction of access to legal representation and undermine the independence of 
the legal profession.

The legal services market is a paradox: one on hand it is the most tightly regulated market in 
terms of delivery of service, but it is now entirely unregulated in terms of fee charging. It is, 
therefore, one of the most competitive markets in our economy. As a result certain areas of 
work are now marginal at best and only profitable in high volume, increasing the burden of 
risk on firms. If the limit on compensation is raised, then many firms will have to consider 
withdrawing from providing these services. This will act to restrict the lively competition that 
the consumer presently enjoys and to restrict access to legal representation in many areas of 
practice and in more remote areas.

My other concern revolves around the lack of an independent appeals process. This is 
certainly likely to be an interference with Human Rights and I am aware that the Law Society 
of Scotland has the legal opinion of Lord Lester of Herne Hill to confirm this. Should the Bill 
proceed in its present form, members of the Committee will be aware that the Act can be 
challenged in the courts as incompatible with ECHR in terms of the Scotland Act. I would 
certainly encourage and support the Law Society of Scotland in any litigation of this sort.

The views expressed are personal and do not necessarily reflect the views of Cockburns.
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Submission from Fiona Munn for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern about the apparent failure to consider the issues raised by The 
Law Society in  connection with the proposed Legal Profession and Legal Aid (Scotland ) Bill 
with particular regard to the fact that the Bill in its current form does not comply with the 
ECHR.

The legal profession offers a vital service in securing justice for the people of Scotland and 
should not be jeopardised. 

I would urge the Committee to reconsider the Bill as a matter of extreme importance. 
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Submission from Frances Campbell for the Legal Profession and Legal Aid (Scotland) 
Bill

As a practising solicitor in rural Scotland I have a number of concerns about the proposals 
contained within the Bill. 

In terms of the bill the Commission is to be financed by solicitors. The current system is paid 
for by us through our contributions to the Law Society, the society can cover all its running 
costs from our annual contributions, the Clients Relations Office is a part of these costs. The 
costs of providing a stand alone commission with staff, accommodation and running costs is 
likely to be substantially higher than as at present. There does not seem to be any actual 
costing of the proposals only vague estimates of what is required. 

 There is an assumption that all current contributors to the Law Society will be liable to pay a 
levy to the Commission. In fact many solicitors’ firms conduct very little business that requires 
solicitors but choose to do so to obtain the benefit of the professional standing of Scottish 
Solicitors. There is nothing to stop a large commercial firm hiving off those sectors of its work 
that do not require a solicitor to another body that would not be under any obligation to pay 
the levy to the Commission. 

 This would result in the burden of the running costs of the commission falling on smaller firms 
engaged with court work, conveyancing and executry business. It is reasonable to assume 
that these costs will increase with time and could be considerable, some firms may determine 
that the costs were prohibitive and close their doors. Already firms outside the central belt 
have difficulty in recruiting young solicitors, this would only be exacerbated if my concerns 
about costs are founded. It is entirely possible that some rural areas would find themselves 
without local solicitors to act for or represent them.  

The question of independence of the Commission has already been dealt with by the Opinion 
obtained by the Law Society but it is a matter of considerable concern that the executive does 
not seem to understand or value the idea of independence. If we want a legal profession fit for 
the 21st century with a robust and transparent regulatory regime then those requirements 
should apply to the commission also. A body whose composition, membership and functions 
are to be determined by the Executive at a later date with apparently limitless powers of 
interference does not inspire confidence.  

The levels of compensation are a matter of concern. Not because clients should not be 
compensated for an inadequate service but because, in the bill, there seems to be a 
fundamental misunderstanding about the difference between service complaints and 
negligence. Negligence is an established concept with case law to back it up. Service 
complaints are a different animal entirely. It is entirely right and proper that solicitors should 
be aware of and meet the demands of client for a good service but a solicitor can carry out his 
client instructions, providing a poor service without being in any way negligent. Because 
phone calls are not returned as quickly as the client would like it does not follow that the 
client’s title to his house will be invalid. It is hard to see why compensation at the maximum 
level can be anything other than an attempt to usurp the courts in determining negligence. 
The Commission as proposed would not be qualified to determine whether or not a solicitor 
was negligent. 

The proposals for the Commission to deal in any way with the Guarantee Fund and the 
Master Policy seem to lack an understanding of how both these things work. As a solicitor I 
recognise the benefit to the public of the guarantee fund. I am prepared to contribute to it 
because the Law Society imposes very strict rules about how we handle other peoples’ 
money and inspects firms rigorously on a regular basis. If the Law Society were not to be in 
charge of inspections and rules I would not be willing to pay for other solicitors 
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misdemeanours via the Guarantee Fund. The Master Policy is a commercially negotiated 
insurance policy which has no relevance to complaints. 

I do not have any comments on the Human Rights issues as these have been dealt with by 
the Lord Lester of Herne Hill’s Opinion. 

Overall the bill seems to provide for an elaborate, complex body that has not been properly 
costed, may prove to be unaffordable and which will impact on access to justice for the 
people of Scotland. A cost/benefit analysis should be carried out to identify whether such a 
body is justified.
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Submission from W G Coulthard for the Legal Profession and Legal Aid (Scotland) Bill 

I am a Private Practitioner operating in a Law Practice in a rural area of south west of 
Scotland.  I have been in the profession regulated by the Law Society of Scotland for the last 
37 years.  It is my understanding that the overwhelming percentage of people in Scotland who 
deal with solicitors are satisfied with the service which they receive. If that is the case then it 
must be at least questionable whether the interests of the public and the profession are 
served by foisting a new regulatory body upon solicitors practising in Scotland. 

  Leaving that aside, what I consider is indefensible and against the human rights of the 
practitioners who would be subject to such a body is that this body would be funded by the 
profession who would also have to pay for the expenses of any complaints whether or not 
successful and also that there would be no right of independent appeal against its decisions 
which would be made by members most of whom would have no idea of the stresses and 
strains practitioners are under nowadays.I imagine that should the funding ,costs and appeals 
aspects of this bill be insisted upon then it is highly likely that these fundamental human rights 
issues will be invoked by at least some of the profession, who simply tire of doing their best to 
offer a good and honest service to the community, especially in difficult rural circumstances 
where it is often impossible to recruit professional staff, while endeavouring to absorb the 
never ending and, in our view, entirely unnecessary plethora of regulations and red tape 
which now beset us. 

Would the members who intend to vote for this arrangement be prepared to have themselves 
under the scrutiny of an independent lay body paid for by themselves?  If not then they should 
certainly not in all conscience vote for this Bill. 
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Submission from Elaine Frew for the Legal Profession and Legal Aid (Scotland) Bill 

I would like submit comments on the Scottish Executive's proposals to establish a Scottish 
Legal Complaints Commission and remove the role of the Law Society of Scotland in 
investigating complaints against its members. I am a solicitor with 5 years post qualifying 
experience in private practice. I have worked in both large city firms and also in rural practice 
in the North East of Scotland.  

Having considered the Bill, I am concerned that:- 

1. The proposal to have 4 lawyer members does not stipulate that they should be 
practising solicitors. I feel that it is important that when considering any complaints, 
the Commission should consider the context of any complaint and the current legal 
environment in which the complaint is made. Only by having practicing lawyer 
members will this be achieved.  

2. The members of the Commission will not be truly "independent", given that the 
members are to be appointed by the Scottish Ministers.  

3. The increase in the maximum level of compensation to £20,000 is excessive.  
In the real world, it is not always possible to manage a client's expectation. Things do 
sometimes go wrong, and although this is not always attributable to the professional 
services of the solicitor, clients do not always see this. A court case does not go the 
way a client expects. Loan instructions from a lender are not received until the very 
last minute, delaying the settlement of a house purchase.   If a client believes that he 
or she may get an award at this level, this may positively encourage the client to 
pursue a spurious or trivial complaint. 

4. The proposed specific levy of £300 on practitioners who generate a complaint is 
unfair as it is payable irrespective of whether the complaint is upheld or rejected.  If a 
solicitor in the course of the year receives 5 complaints, which are later determined to 
be unfounded, the solicitors has not only expended valuable time in responding to the 
complaints, but is charged £1,500 for the Commission to assess the complaints and 
reject them. Why should the solicitor have to pay this levy, if a complaint is not 
upheld? Should there not be a corresponding requirement for a complainer to make 
any payment when lodging a complaint or for the complainer to bear the £300 cost in 
the event that the complaint is rejected? 

5. The only appeal against a finding of inadequate professional service is to a 
committee comprising other members of the Complaints Commission and not to an 
independent appeal body or court.   

I do not feel the proposals strike a fair balance between the need to protect members of the 
public in circumstances where a solicitor has provided an inadequate professional service and 
the need to protect the interests of individual members of the profession.   

I should be grateful if you will consider my views. 
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Submission from Graham Gibson for the Legal Profession and Legal Aid (Scotland) Bill 

I own an IT business supplying software and IT solutions to the legal profession. There are 4 
of us who earn our livelihood exclusively from our target market, small to medium sized legal 
firms.

I see this Bill as a threat to small to medium legal businesses and, as a consequence, a direct 
threat to the 4 families my business supports.  

From the solicitors I have spoken with the main concerns seem to be not that the Commission 
is being set up, to my surprise that is generally welcomed, but the way in which solicitors have 
been singled out for “special treatment”. Here are a few of the concerns that have been 
voiced to me: 

The Bill is modelled on the flawed complaints procedures of the Financial Services 
Authority. The FSA model is widely criticised because it does not distinguish between the 
Halifax and the Pru on one hand and the sole trader on the other. The FSA makes a charge 
of £1,500 for checking a change of permissions form. Not because it is an incredibly complex 
form, but because it could be if you were the likes of the Pru or the Halifax. The fact that the 
application is from a sole trader does not reduce the fee! 

I understand that sole practitioners and 2 partner firms make up 60% of all Scottish legal 
firms. Is the Executive seriously considering foisting a complaints system on them that was 
designed for the likes of the Pru and the Halifax and is already widely discredited? 

The Bill does not set out the boundaries of the Commission’s remit.
It is fine to say that the Commission will decide on its own rules and procedures, but the Bill 
does not set boundaries within which the Commission should operate. e.g. 

(a) Will the Commissions powers be retrospective? Is it intended that the 
Commission will deal with all complaints arising from circumstances that 
happened after the Commission was established, or from a certain cut off date 
or just all complaints even if they arise from something that happened 10 years 
ago?

(b) The Commission is given the power of the courts to try negligence 
claims. Will it apply the same law as the Scottish Courts in arriving at it’s 
decision? The fear is that by setting out in the Bill that if “any aspect” of the 
service is inadequate this changes the existing test of negligence in Scots Law.  
Are solicitors to be measured against a standard of perfection, with any slip 
being enough to condemn them? No one else in Scotland will be treated this 
way, why should solicitors be singled out? 

(c) There is no right of appeal to the courts. I have a right of appeal if I get a 
£60 parking ticket. I cannot believe that someone who gets fined £20,000 that 
might put him and his staff on the dole would not have a right of appeal.  

(d) There is no mention that when imposing a penalty the Commission must 
take into account ability to pay. The bigger legal firms may be able to absorb 
a £20,000 hit, but many of the smaller to medium firms simply cannot. Not 
taking into account the ability to pay, particularly as it will not be possible to get 
insurance cover against an award by the Commission, seems to me to be 
harsh.

These are all fundamental safeguards to their civil liberties that all citizens are entitled to look 
to their Parliament to put in place in any legislation. Leaving these powers to be decided by 
an un-elected body, no matter how fair minded, is not what anyone would want their MSP to 
do.
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Parliament has to establish boundaries and set out certain inalienable rights which the 
Commission has to take into account when formulating its rules and procedures. If it does not 
do so, the fear of what the Commission might do may precipitate the closure of many small 
legal businesses, which I am sure is not what the Executive intend. 

I have already heard several conscientious, but very worried, solicitors talking about giving up 
their practicing certificates so that they will not be affected by the new legislation. About 50% 
of this years Law graduates are currently unable to find jobs. The longer there is uncertainty 
about some of these fundamentals the more this number is going to increase. 

Perhaps you could ask the members of the Committee if, given the current terms of the Bill, 
would they encourage their sons or daughters to become a solicitor? I certainly would not and 
I doubt any of their constituents would either. 

Please do not allow the Bill to pass in its current form.
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Submission from Mark Webster for the Legal Profession and Legal Aid (Scotland) Bill 

After more than 30 years in the legal profession I find myself more 
astounded by the above proposed legislation than by anything else that 
has preceded it and certainly far more astounded by it than by anything 
else which has been put before the Scottish Parliament.  It appears to 
me to run counter to natural justice and counter to what I would have 
expected to have been the considered views of MSP's.  Briefly I mention 
the following points:- 

1. Cost 

The proposal for the legal profession to bear the cost of the intended 
new Complaints Commission is unjust and inequitable.  What other trade 
or profession is subject to the same complaints procedure? 

The proposed scheme would open the way for even more vexatious and 
wholly inappropriate complaints.  Yes, there are many genuine complaints 
which require investigation but there are a very significant number 
which should never be made.  I have a real concern that the proposed new 
Commission would have procedures which would prolong investigation of 
such "complaints" which would only add to overall cost. 

2.  Proposed Compensation Levels 

These appear to be wholly out of line with what is appropriate. 

Other matters could be raised regarding, for example the proposed 
oversight of the Master Policy and the Guarantee Fund.  Again these are 
inappropriate in the light of Scottish experience. 

The present system is certainly not perfect but it has improved very 
significantly in recent years.  It would be much more sensible, and 
practical, to continue with the improvements to that system and, yes, 
require suitable targets to be achieved.  Much better this than go 
overboard into a wholly untried system. 

Much more important to my mind is focusing attention on those 
individuals and organisations which provide legal advice or quasi legal 
advice, often seeking out vulnerable adults, but for whom there are no 
compensation provisions whatever.  With increasing numbers of frail and 
vulnerable elderly people, this is a much more important matter to be 
addressed.  Systems are in place to tackle issues relating to solicitors 
but there are no provisions at all to deal with this problem. 

The Parliament requires to take a deep breath, stand back and look at a 
broader overall pictures. 
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Submission from Michael Shannon for the Legal Profession and Legal Aid (Scotland) 
Bill

GENERAL

The changes proposed in the Bill will have a disastrous effect on the ability of members of the 
public to have Access to Justice.  

It is a fundamental part of any democratic society that citizens should not only have rights, but 
that they should have the means of defending and upholding these rights: even when the 
citizen’s opponent is the state. 

It is universally accepted that the law is more complex now than it ever has been. Why this is 
so, and whether it needs to be this way is another question. The fact remains that it is 
practically impossible for the average citizen to know or find out (a) what all of the law is, and 
(b) how to go about using that law without specialist help. 

Citizens therefore need access to trained, knowledgeable and skilled people who are able to 
guide them through the law. There is no point in having rights if one cannot do anything 
about them.

While advice agencies do a sterling job, it is not possible for them to cover all the areas in 
which citizens require advice, assistance or representation. It is simply not realistic to expect 
their staff to amass the knowledge and skills acquired during 

(a) four to five years’ study at university undergraduate level,  
(b) one year’s compulsory postgraduate study,  
(c) two year’s practical training 
(d) experience acquired. 

Asking them to do so would be like asking a volunteer first-aider to work as a GP or a general 
surgeon at a hospital. 

In the same way that citizens need doctors for their physical and mental health, they also 
need solicitors for their social, constitutional and democratic health. 

Any system which limits or restricts access to justice for society as a whole or for identifiable 
parts of society is therefore a bad system and one which runs counter to any well-reasoned 
and socially just political policy. 

What is the current situation for high street solicitors in areas such as Dumfries & 
Galloway? 

In the main, access to justice through qualified legal advice and representation in Scotland is 
uncoordinated and entirely dependent on private practice fulfilling the social need. Private 
practice law firms can only be run as commercial organisations. They do not receive any 
regular or predictable funding from any source. Their predominant sources of income are 
case or transaction-based. In an area such as Dumfries, when acting for ordinary citizens, 
these come either from 

(a) the client, 
(b) any funding arrangement or rights which the client may have (such as legal expenses 

insurance), or 
(c) state funding through the Scottish Legal Aid Board for the poorest (and, by definition, 

most vulnerable and most in need). 

Market forces work on (a) in the same way as any other business. (b) is of limited extent for 
the most common forms of legal assistance required by the ordinary citizen (wills and estates, 
conveyancing, family law and divorce, and court representation), due to the unpredictable 
nature and extent of the amount of work and therefore funding required. It has been said that 
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insurance companies have too much sense and financial acumen to allow themselves to be 
drawn into that! 

Legal Aid is the poor relation of the law. In some areas (for example children’s cases), the 
remuneration paid has remained unchanged since 1992. Solicitors have no control and or 
influence over what is paid under the legal aid system, and rates are extremely low compared 
to the rates which can be claimed from an unsuccessful opponent in expenses (costs) in a 
civil court case. 

Most solicitors in private practice in this area are self-employed, either in partnership or as 
sole traders. Their only income comes from profit from the business. Typical costs include: 

a. Staff costs. Each solicitor in private practice in this area supports not only their own 
job but between one and two others. Shortage of trained staff means that solicitors in 
this area have to compete with local authorities and city practices to attract and retain 
staff. There is therefore no particular difference between wages earned by staff in 
offices in this area and those earned in the public sector or in more lucrative areas of 
business (e.g. city commercial work). 

b. Premises cost. Firms in this and similar areas tend to be small. The more accessible 
or central an office is, the higher the costs in rent and rates. This means a 
proportionately higher financial burden on each solicitor 

c. Insurance. All solicitors are obliged to have insurance to cover amounts up to £1.5 
million. The premiums, even with full no-claims discount, come to several thousand 
pounds per solicitor. 

d. Professional subscriptions and guarantee fund contribution. The guarantee fund is a 
“kitty” to which all solicitor principals (partners and sole traders) in private practice 
contribute. It provides a fund from which compensation can be paid to clients who 
have lost out as a result of dishonesty on the part of a solicitor. In effect, it is privately-
run criminal injuries compensation for financial loss. These two items add over £1000 
per solicitor to the annual costs bill. 

Earning capacity is finite. Despite the introduction of block fees for some forms of legal aid 
work, most work is still charged on the basis of a time charge. A rate is set (or agreed with the 
client) for the work and time spent on the case or transaction has to be accounted for. Only 
work spent on the case is paid, therefore a solicitor’s earning capacity is limited by the 
amount of time he can work. This is why work-life balance is such a major issue in the legal 
profession. In order to make up for low rates (for example legal aid), where it is not possible to 
charge more per hour, solicitors can only work more hours, which affects family and other 
non-work areas of their lives. 

This leads back to the point about non-qualified staff. Solicitors have to do most of the work. If 
it was possible to have the work done by non-qualified staff, solicitors would have been doing 
it already as a matter of commercial sense. 

The situation is that many solicitors firms are operating on extremely tight profit margins. It is 
well known that high-street practice is the least profitable area of the law these days, and that 
it carries the most stress. The client are all ordinary people dealing with some of the most 
stressful situations they will ever encounter in their lives (bereavement, divorce, losing 
children, moving house) and, as a result require considerable support. Given ordinary 
people’s lack of knowledge as to how the law operates, expectations can be unrealistic and a 
high level of communication is required if problems (and therefore complaints) are not going 
to arise simply through misunderstanding and lack of communication. Misunderstandings lead 
to friction and complaints.

High street clients are therefore high-maintenance, high-risk clients and take up a 
significant amount of the time a solicitor has to try to earn what he or she needs to 
cover costs and make a living. 

Because of these factors, together with unrealistically low rates, many legal firms are, for 
example, withdrawing from legal aid. As an illustration, at Kirkcudbright Sheriff Court, there 
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are only two firms prepared to sign up to the duty scheme. One of them is from Dumfries. We 
therefore have the situation where, out of five firms practising in the Stewartry, only one is 
prepared to carry out that form of legal aid. 

At the moment the main factors behind such decisions are: 

a. Low pay 
b. Low or non-existent profit (affecting personal income) 
c. High time commitment and work level 

If, in addition to these commercial factors, a much higher risk profile is added, then the 
balance will be tipped even further away from legal aid work for many more firms. 

What is the extent and what are the consequences of the risk imposed by the Bill? 

There are three aspects to this: 

1. The widening of the category of complainers;  
2. The possible financial consequences of complaints; and 
3. The inevitable financial consequences of the levy. 

The Bill proposes to enlarge the capacity of persons who can complain to anyone affected by 
the actions of a solicitor. In an adversarial (client against opponent) area of work, such as 
family law and divorce, this means that the opponent can complain that a solicitor’s 
actions has affected them even when the solicitor has been doing their job properly 
and following their client’s legitimate instructions. Quite apart from the private practice 
implications, Procurators Fiscal would also be affected. Solicitors in local government would 
be affected. 

Widening the capacity of persons who can complain will automatically mean 
a. the number of people complaining will grow,  
b. the time required to deal with complaints will grow, thus eating further into the number 

of hours there are in the day to do one’s job, 
c. the chance arises that one can be complained about for doing one’s job correctly and 

properly.

This last in particular, is patently a ludicrous situation in which to place anyone. It is short-
sighted in the extreme to introduce an unfair system and simply hope that it will “sort itself 
out”.

The financial consequences are potentially fatal for many firms already on the edge of what is 
financially tolerable in the high street. 

1. More complainers means more cost in dealing with these complaints. 
2. While at the moment, complaints are funded by the legal profession, much of the 

work is done by unpaid volunteers – solicitors and lay people in equal proportions – 
who do not charge for their time. This option is not going to be available to a state-run 
body. This means yet more cost. 

3. Having to pay a levy just because someone has complained – right or wrong – about 
you is a situation that the vast majority of solicitors (and probably the vast number of 
ordinary citizens if they were put in a similar position) find grossly unfair. In effect 
solicitors would be penalised even when they had done nothing wrong.
Describing this as “polluter pays” may be a catchy piece of propaganda, but it is 
grossly misleading. It will not even be established that the person paying has polluted 
anything, and even if they are completely exonerated, they will still have to pay, with 
no refund. 

4. The consequences of £20,000 compensation – a direct import from English proposals 
– are horrifying to virtually all solicitors in this area. Given the current system as 
proposed in the bill, the insurers who provide cover for the profession are questioning 
whether it would make any sense for them to provide cover for such “compensation”. 
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They feel that they would be signing a blank cheque without further details of how this 
“compensation” is to be assessed and what principles are to be applied in 
determining liability. This leaves the situation where solicitors could be left with no 
insurance cover for an amount which would bankrupt the overwhelming number of 
firms in an area such as Dumfries and Galloway. Few solicitors (and none in this 
area) enjoy limited liability. Whatever happens financially to solicitors’ firms 
happens to individual solicitors and to their families.

Faced with the costs and a risk profile such as this, the cost-benefit analysis of working as a 
solicitor in the high street is tipped decisively. The costs and risks become enormous and the 
benefits are already marginal.

Commercially, only one decision makes sense: move out of the high street. 

It has been stated that additional costs can be passed on to the client. While this may be true 
(depending on market forces for privately-funded work), it is totally misleading for legal aid. 
Legal aid rates do not even keep pace with inflation and solicitors have no say on what the 
will or will not charge. The choice is black or white: do the work at the existing low rates, or 
stop doing the work. 

I am happy to challenge the committee to think of one good reason why solicitors 
should continue to offer high street legal work.  

What are the consequences of solicitors moving off the high street? 

Clients
The prognosis is simple: people will be unable to find and obtain the services of a solicitor to 
deal with their legal affairs. A situation on a par with the current crisis with dentistry will 
be repeated all over Scotland.

“High street” firms, particularly outwith the cities earn their living from the following types of 
business: 

a. Conveyancing. Local knowledge is essential in this area to safeguard people’s 
interests in what and where they buy. With increased regulation regarding 
environmental issues and the increased risk of environmental change on housing, 
this knowledge is going to become even more important. The very conveyancing 
system in Scotland itself relies on solicitors accepting personal responsibility for 
completion of transactions (through letters of obligation) and further relies on the fact 
that the person on the other side of the transaction being able to rely on the solicitor’s 
professional integrity and reliability. Conveyancing represents the legal side of the 
largest financial transaction most people will ever make on their own account. 
Accordingly the stress factor for clients is high and the risk of complaints is high. 

b. Family law. This is seen as one of the lowest paid sectors in the legal profession and 
a disproportionate number of practitioners are women. Family law practitioners are 
subject to enormous pressure as they try to guide anxious and often distraught clients 
(often going through the most stressful time of their life) through the case. In this area 
more than any, expectations are based on rumour, gossip and what someone’s friend 
got from their divorce. Further much of family law relates to the care and welfare of 
children. Something going wrong in this area could have huge ramifications to a 
child’s development. The responsibility is therefore enormous. A huge amount of 
work is needed to educate the client in what courts can and cannot do. The risk of 
complaints in this area is disproportionately high. 

c. Executries. Again, this area requires dealing with clients when they are at their most 
vulnerable (through bereavement) and therefore under enormous stress. 

d. Criminal law. Again, another are of law dealing with stressed individuals, many of 
whom are facing life-shattering consequences. In this area, the constitutional 
implications of citizens being able to defend themselves against criminal allegations 
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are most acute. Again, however, this area is predominantly funded by legal aid, and 
therefore income levels are unrewardingly low. 

It can thus be seen that the high street practice is the main gateway for people to access 
information and services affecting the law as it relates to the average person in the street. 

The simple fact is that if firms are squeezed out of provision of this sort of service 
– either financially or through the risk of personal financial ruin – then for most 
citizens, many of their rights might as well not exist.  
“Access to Justice” would be a meaningless abstract concept. 

The Public Sector 

There are four main public sector organisations which rely on private sector high street legal 
firms in order to carry out their functions, namely: 

a. The Procurator Fiscal Service 
b. The Sheriff Courts 
c. Local Government 
d. The Registers of Scotland 

As the local representative for solicitors in Nithsdale and Annandale & Eskdale, I represent 
about 100 solicitors, many of whom are employed in the procurator fiscal service and local 
government. I have consulted widely with my constituents, including those in the public sector 
and the overwhelming view even amongst the public sector solicitors is that the provisions of 
this bill are dangerous. They do not want to see any reduction in the number of reliable 
qualified solicitors in private practice with whom they have to deal. 

Procurators Fiscal are concerned about the impact on the way in which criminal cases are 
dealt with in court. They have spent a considerable amount of time and effort in implementing 
recent reforms in criminal court work. All of these reforms are predicated on the assumption 
that there will be a solicitor representing the accused person (in cases involving some sexual 
offences, it is compulsory that a person be represented rather than conduct their own 
defence).  

Many of the reforms require active co-operation between Fiscal and defence in order to 
prepare the case and avoid wasted time at court for the courts and for witnesses. Witnesses 
are now rarely interviewed by the defence as papers are disclosed at an early stage. Fiscals 
can be confident that such sensitive material does not reach the accused. Witness statements 
cannot be disclosed to an accused person and the crown authorities would vehemently 
oppose any provision which would allow this. Fiscals have large numbers of cases to conduct. 
Courts have to fit these in. This means that the majority of criminal cases in Scotland take 
very little time in court. The issues in each case have been distilled down by work done 
behind the scenes by Fiscal and defence. If every matter arising in a criminal case had to be 
dealt with in court, waiting lists would explode and delays would reach biblical proportions. 
Fiscals see this happening in cases where an accused chooses to be unrepresented.  

Fiscals are therefore concerned that the current court system would break down if 
there were no experienced private practice solicitors to do the background work 
necessary to keep the justice system working. 

Local government solicitors in this area are concerned that (a) their workload will increase 
beyond their ability to deal with it through similar factors, but more importantly (b) that cases 
will not be properly dealt with. Many of their cases involve social work or education 
departments dealing with children – usually particularly vulnerable children – as well as adults 
with special needs and people with mental illness. They cannot represent the local authority 
with all its duties and responsibilities and, at the same time, be aware of all the factors 
affecting the person at the centre of the dispute and safeguard their interests as well. They 
see their role as trying to bring cases to a conclusion in the best interests of the person with 
whom their client department is concerned. They are therefore acutely aware that the 
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individual’s perspective on matters needs to be properly represented if a proper solution is to 
be found. 

Local government solicitors are therefore concerned that the vulnerable will be 
prejudiced if there is no one to advise and represent them properly. 

The Registers of Scotland are responsible for the Land Register which determines ownership 
of land in Scotland. Currently they are in the middle of an enormous exercise (at considerable 
public cost in terms of time, effort and resources) to modernise the registration of title to land. 
Known as ARTL (Automatic Registration of Title to Land), this will, it is claimed provide 
Scotland with a modern, reliable and fast system of land registration. However, as currently 
planned, it will need solicitors who are qualified and experienced enough to use it. 

Conclusion 

I regret the length of this submission. Unfortunately, the Bill has the advantage of glib and 
easy solutions to a perceived problem. However as the committee will be aware, there are 
rarely easy answers to difficult situations. The manner in which citizen’s rights are enforced in 
Scotland is far from simple: to think otherwise is wrong – even dangerous – and those who try 
to pretend it is simple tend to be missing the point. The danger is that the difficulties of the 
situation will be discounted or not believed until it is too late and the damage is done. As with 
any other area of expertise, once that expertise is lost, it is hugely difficult to recover it. This 
country has seen that with many industries and economic sectors. It is therefore essential that 
the committee has the full facts before it to come to a reasoned and balances view. 

There is no legal equivalent in Scotland of the NHS. While a system (for which the state 
accepts responsibility) exists for the physical and mental health of citizens, no such co-
ordinated system exists for the social, legal and constitutional health of the average Scot. The 
state takes no responsibility for such s system rather than through the inadequate medium of 
legal aid. Instead the state is content to rely on private practice filling the void, but taking no 
responsibility itself for supporting such essential provision. This Bill is the ultimate expression 
of trying to claim public authority over the legal profession without any public responsibility. 
Authority and responsibility are two sides of the same coin and to have one without the other 
is simply unfair. 

This Bill is fundamentally flawed and needs to be drastically amended. 
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Submission from Alan Robertson for the Legal Profession and Legal Aid (Scotland) Bill 

GENERAL

The changes proposed in the Bill will have a disastrous effect on the ability of members of the 
public to have Access to Justice.  

It is a fundamental part of any democratic society that citizens should not only have rights, but 
that they should have the means of defending and upholding these rights: even when the 
citizen’s opponent is the state. 

It is universally accepted that the law is more complex now than it ever has been. Why this is 
so, and whether it needs to be this way is another question. The fact remains that it is 
practically impossible for the average citizen to know or find out (a) what all of the law is, and 
(b) how to go about using that law without specialist help. 

Citizens therefore need access to trained, knowledgeable and skilled people who are able to 
guide them through the law. There is no point in having rights if one cannot do anything 
about them.

While advice agencies do a sterling job, it is not possible for them to cover all the areas in 
which citizens require advice, assistance or representation. It is simply not realistic to expect 
their staff to amass the knowledge and skills acquired during 

(a) four to five years’ study at university undergraduate level,  
(b) one year’s compulsory postgraduate study,  
(c) two year’s practical training 
(d) experience acquired. 

Asking them to do so would be like asking a volunteer first-aider to work as a GP or a general 
surgeon at a hospital. 

In the same way that citizens need doctors for their physical and mental health, they also 
need solicitors for their social, constitutional and democratic health. 

Any system which limits or restricts access to justice for society as a whole or for identifiable 
parts of society is therefore a bad system and one which runs counter to any well-reasoned 
and socially just political policy. 

What is the current situation for high street solicitors in areas such as Dumfries & 
Galloway? 

In the main, access to justice through qualified legal advice and representation in Scotland is 
uncoordinated and entirely dependent on private practice fulfilling the social need. Private 
practice law firms can only be run as commercial organisations. They do not receive any 
regular or predictable funding from any source. Their predominant sources of income are 
case or transaction-based. In an area such as Dumfries, when acting for ordinary citizens, 
these come either from 

(a) the client, 
(b) any funding arrangement or rights which the client may have (such as legal expenses 

insurance), or 
(c) state funding through the Scottish Legal Aid Board for the poorest (and, by definition, 

most vulnerable and most in need). 

Market forces work on (a) in the same way as any other business. (b) is of limited extent for 
the most common forms of legal assistance required by the ordinary citizen (wills and estates, 
conveyancing, family law and divorce, and court representation), due to the unpredictable 
nature and extent of the amount of work and therefore funding required. It has been said that 
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insurance companies have too much sense and financial acumen to allow themselves to be 
drawn into that! 

Legal Aid is the poor relation of the law. In some areas (for example children’s cases), the 
remuneration paid has remained unchanged since 1992. Solicitors have no control and or 
influence over what is paid under the legal aid system, and rates are extremely low compared 
to the rates which can be claimed from an unsuccessful opponent in expenses (costs) in a 
civil court case. 

Most solicitors in private practice in this area are self-employed, either in partnership or as 
sole traders. Their only income comes from profit from the business. Typical costs include: 

a. Staff costs. Each solicitor in private practice in this area supports not only their own 
job but between one and two others. Shortage of trained staff means that solicitors in 
this area have to compete with local authorities and city practices to attract and retain 
staff. There is therefore no particular difference between wages earned by staff in 
offices in this area and those earned in the public sector or in more lucrative areas of 
business (e.g. city commercial work). 

b. Premises cost. Firms in this and similar areas tend to be small. The more accessible 
or central an office is, the higher the costs in rent and rates. This means a 
proportionately higher financial burden on each solicitor 

c. Insurance. All solicitors are obliged to have insurance to cover amounts up to £1.5 
million. The premiums, even with full no-claims discount, come to several thousand 
pounds per solicitor. 

d. Professional subscriptions and guarantee fund contribution. The guarantee fund is a 
“kitty” to which all solicitor principals (partners and sole traders) in private practice 
contribute. It provides a fund from which compensation can be paid to clients who 
have lost out as a result of dishonesty on the part of a solicitor. In effect, it is privately-
run criminal injuries compensation for financial loss. These two items add over £1000 
per solicitor to the annual costs bill. 

Earning capacity is finite. Despite the introduction of block fees for some forms of legal aid 
work, most work is still charged on the basis of a time charge. A rate is set (or agreed with the 
client) for the work and time spent on the case or transaction has to be accounted for. Only 
work spent on the case is paid, therefore a solicitor’s earning capacity is limited by the 
amount of time he can work. This is why work-life balance is such a major issue in the legal 
profession. In order to make up for low rates (for example legal aid), where it is not possible to 
charge more per hour, solicitors can only work more hours, which affects family and other 
non-work areas of their lives. 

This leads back to the point about non-qualified staff. Solicitors have to do most of the work. If 
it was possible to have the work done by non-qualified staff, solicitors would have been doing 
it already as a matter of commercial sense. 

The situation is that many solicitors firms are operating on extremely tight profit margins. It is 
well known that high-street practice is the least profitable area of the law these days, and that 
it carries the most stress. The client are all ordinary people dealing with some of the most 
stressful situations they will ever encounter in their lives (bereavement, divorce, losing 
children, moving house) and, as a result require considerable support. Given ordinary 
people’s lack of knowledge as to how the law operates, expectations can be unrealistic and a 
high level of communication is required if problems (and therefore complaints) are not going 
to arise simply through misunderstanding and lack of communication. Misunderstandings lead 
to friction and complaints.

High street clients are therefore high-maintenance, high-risk clients and take up a 
significant amount of the time a solicitor has to try to earn what he or she needs to 
cover costs and make a living. 

Because of these factors, together with unrealistically low rates, many legal firms are, for 
example, withdrawing from legal aid. As an illustration, at Kirkcudbright Sheriff Court, there 
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are only two firms prepared to sign up to the duty scheme. One of them is from Dumfries. We 
therefore have the situation where, out of five firms practising in the Stewartry, only one is 
prepared to carry out that form of legal aid. 

At the moment the main factors behind such decisions are: 

a. Low pay 
b. Low or non-existent profit (affecting personal income) 
c. High time commitment and work level 

If, in addition to these commercial factors, a much higher risk profile is added, then the 
balance will be tipped even further away from legal aid work for many more firms. 

What is the extent and what are the consequences of the risk imposed by the Bill? 

There are three aspects to this: 

1. The widening of the category of complainers;  
2. The possible financial consequences of complaints; and 
3. The inevitable financial consequences of the levy. 

The Bill proposes to enlarge the capacity of persons who can complain to anyone affected by 
the actions of a solicitor. In an adversarial (client against opponent) area of work, such as 
family law and divorce, this means that the opponent can complain that a solicitor’s 
actions has affected them even when the solicitor has been doing their job properly 
and following their client’s legitimate instructions. Quite apart from the private practice 
implications, Procurators Fiscal would also be affected. Solicitors in local government would 
be affected. 

Widening the capacity of persons who can complain will automatically mean 
a. the number of people complaining will grow,  
b. the time required to deal with complaints will grow, thus eating further into the number 

of hours there are in the day to do one’s job, 
c. the chance arises that one can be complained about for doing one’s job correctly and 

properly.

This last in particular, is patently a ludicrous situation in which to place anyone. It is short-
sighted in the extreme to introduce an unfair system and simply hope that it will “sort itself 
out”.

The financial consequences are potentially fatal for many firms already on the edge of what is 
financially tolerable in the high street. 

1. More complainers means more cost in dealing with these complaints. 
2. While at the moment, complaints are funded by the legal profession, much of the 

work is done by unpaid volunteers – solicitors and lay people in equal proportions – 
who do not charge for their time. This option is not going to be available to a state-run 
body. This means yet more cost. 

3. Having to pay a levy just because someone has complained – right or wrong – about 
you is a situation that the vast majority of solicitors (and probably the vast number of 
ordinary citizens if they were put in a similar position) find grossly unfair. In effect 
solicitors would be penalised even when they had done nothing wrong.
Describing this as “polluter pays” may be a catchy piece of propaganda, but it is 
grossly misleading. It will not even be established that the person paying has polluted 
anything, and even if they are completely exonerated, they will still have to pay, with 
no refund. 

4. The consequences of £20,000 compensation – a direct import from English proposals 
– are horrifying to virtually all solicitors in this area. Given the current system as 
proposed in the bill, the insurers who provide cover for the profession are questioning 
whether it would make any sense for them to provide cover for such “compensation”. 
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They feel that they would be signing a blank cheque without further details of how this 
“compensation” is to be assessed and what principles are to be applied in 
determining liability. This leaves the situation where solicitors could be left with no 
insurance cover for an amount which would bankrupt the overwhelming number of 
firms in an area such as Dumfries and Galloway. Few solicitors (and none in this 
area) enjoy limited liability. Whatever happens financially to solicitors’ firms 
happens to individual solicitors and to their families.

Faced with the costs and a risk profile such as this, the cost-benefit analysis of working as a 
solicitor in the high street is tipped decisively. The costs and risks become enormous and the 
benefits are already marginal.

Commercially, only one decision makes sense: move out of the high street. 

It has been stated that additional costs can be passed on to the client. While this may be true 
(depending on market forces for privately-funded work), it is totally misleading for legal aid. 
Legal aid rates do not even keep pace with inflation and solicitors have no say on what the 
will or will not charge. The choice is black or white: do the work at the existing low rates, or 
stop doing the work. 

I am happy to challenge the committee to think of one good reason why solicitors 
should continue to offer high street legal work.  

What are the consequences of solicitors moving off the high street? 

Clients
The prognosis is simple: people will be unable to find and obtain the services of a solicitor to 
deal with their legal affairs. A situation on a par with the current crisis with dentistry will 
be repeated all over Scotland.

“High street” firms, particularly outwith the cities earn their living from the following types of 
business: 

a. Conveyancing. Local knowledge is essential in this area to safeguard people’s 
interests in what and where they buy. With increased regulation regarding 
environmental issues and the increased risk of environmental change on housing, 
this knowledge is going to become even more important. The very conveyancing 
system in Scotland itself relies on solicitors accepting personal responsibility for 
completion of transactions (through letters of obligation) and further relies on the fact 
that the person on the other side of the transaction being able to rely on the solicitor’s 
professional integrity and reliability. Conveyancing represents the legal side of the 
largest financial transaction most people will ever make on their own account. 
Accordingly the stress factor for clients is high and the risk of complaints is high. 

b. Family law. This is seen as one of the lowest paid sectors in the legal profession and 
a disproportionate number of practitioners are women. Family law practitioners are 
subject to enormous pressure as they try to guide anxious and often distraught clients 
(often going through the most stressful time of their life) through the case. In this area 
more than any, expectations are based on rumour, gossip and what someone’s friend 
got from their divorce. Further much of family law relates to the care and welfare of 
children. Something going wrong in this area could have huge ramifications to a 
child’s development. The responsibility is therefore enormous. A huge amount of 
work is needed to educate the client in what courts can and cannot do. The risk of 
complaints in this area is disproportionately high. 

c. Executries. Again, this area requires dealing with clients when they are at their most 
vulnerable (through bereavement) and therefore under enormous stress. 

d. Criminal law. Again, another are of law dealing with stressed individuals, many of 
whom are facing life-shattering consequences. In this area, the constitutional 
implications of citizens being able to defend themselves against criminal allegations 
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are most acute. Again, however, this area is predominantly funded by legal aid, and 
therefore income levels are unrewardingly low. 

It can thus be seen that the high street practice is the main gateway for people to access 
information and services affecting the law as it relates to the average person in the street. 

The simple fact is that if firms are squeezed out of provision of this sort of service 
– either financially or through the risk of personal financial ruin – then for most 
citizens, many of their rights might as well not exist.  
“Access to Justice” would be a meaningless abstract concept. 

The Public Sector 

There are four main public sector organisations which rely on private sector high street legal 
firms in order to carry out their functions, namely: 

a. The Procurator Fiscal Service 
b. The Sheriff Courts 
c. Local Government 
d. The Registers of Scotland 

As the local representative for solicitors in Nithsdale and Annandale & Eskdale, I represent 
about 100 solicitors, many of whom are employed in the procurator fiscal service and local 
government. I have consulted widely with my constituents, including those in the public sector 
and the overwhelming view even amongst the public sector solicitors is that the provisions of 
this bill are dangerous. They do not want to see any reduction in the number of reliable 
qualified solicitors in private practice with whom they have to deal. 

Procurators Fiscal are concerned about the impact on the way in which criminal cases are 
dealt with in court. They have spent a considerable amount of time and effort in implementing 
recent reforms in criminal court work. All of these reforms are predicated on the assumption 
that there will be a solicitor representing the accused person (in cases involving some sexual 
offences, it is compulsory that a person be represented rather than conduct their own 
defence).  

Many of the reforms require active co-operation between Fiscal and defence in order to 
prepare the case and avoid wasted time at court for the courts and for witnesses. Witnesses 
are now rarely interviewed by the defence as papers are disclosed at an early stage. Fiscals 
can be confident that such sensitive material does not reach the accused. Witness statements 
cannot be disclosed to an accused person and the crown authorities would vehemently 
oppose any provision which would allow this. Fiscals have large numbers of cases to conduct. 
Courts have to fit these in. This means that the majority of criminal cases in Scotland take 
very little time in court. The issues in each case have been distilled down by work done 
behind the scenes by Fiscal and defence. If every matter arising in a criminal case had to be 
dealt with in court, waiting lists would explode and delays would reach biblical proportions. 
Fiscals see this happening in cases where an accused chooses to be unrepresented.  

Fiscals are therefore concerned that the current court system would break down if 
there were no experienced private practice solicitors to do the background work 
necessary to keep the justice system working. 

Local government solicitors in this area are concerned that (a) their workload will increase 
beyond their ability to deal with it through similar factors, but more importantly (b) that cases 
will not be properly dealt with. Many of their cases involve social work or education 
departments dealing with children – usually particularly vulnerable children – as well as adults 
with special needs and people with mental illness. They cannot represent the local authority 
with all its duties and responsibilities and, at the same time, be aware of all the factors 
affecting the person at the centre of the dispute and safeguard their interests as well. They 
see their role as trying to bring cases to a conclusion in the best interests of the person with 
whom their client department is concerned. They are therefore acutely aware that the 
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individual’s perspective on matters needs to be properly represented if a proper solution is to 
be found. 

Local government solicitors are therefore concerned that the vulnerable will be 
prejudiced if there is no one to advise and represent them properly. 

The Registers of Scotland are responsible for the Land Register which determines ownership 
of land in Scotland. Currently they are in the middle of an enormous exercise (at considerable 
public cost in terms of time, effort and resources) to modernise the registration of title to land. 
Known as ARTL (Automatic Registration of Title to Land), this will, it is claimed provide 
Scotland with a modern, reliable and fast system of land registration. However, as currently 
planned, it will need solicitors who are qualified and experienced enough to use it. 

Conclusion 

I regret the length of this submission. Unfortunately, the Bill has the advantage of glib and 
easy solutions to a perceived problem. However as the committee will be aware, there are 
rarely easy answers to difficult situations. The manner in which citizen’s rights are enforced in 
Scotland is far from simple: to think otherwise is wrong – even dangerous – and those who try 
to pretend it is simple tend to be missing the point. The danger is that the difficulties of the 
situation will be discounted or not believed until it is too late and the damage is done. As with 
any other area of expertise, once that expertise is lost, it is hugely difficult to recover it. This 
country has seen that with many industries and economic sectors. It is therefore essential that 
the committee has the full facts before it to come to a reasoned and balances view. 

There is no legal equivalent in Scotland of the NHS. While a system (for which the state 
accepts responsibility) exists for the physical and mental health of citizens, no such co-
ordinated system exists for the social, legal and constitutional health of the average Scot. The 
state takes no responsibility for such s system rather than through the inadequate medium of 
legal aid. Instead the state is content to rely on private practice filling the void, but taking no 
responsibility itself for supporting such essential provision. This Bill is the ultimate expression 
of trying to claim public authority over the legal profession without any public responsibility. 
Authority and responsibility are two sides of the same coin and to have one without the other 
is simply unfair. 

This Bill is fundamentally flawed and needs to be drastically amended. 

930



LB182 

Submission from Murray Bolling for the Legal Profession and Legal Aid (Scotland) Bill 

GENERAL

The changes proposed in the Bill will have a disastrous effect on the ability of members of the 
public to have Access to Justice.  

It is a fundamental part of any democratic society that citizens should not only have rights, but 
that they should have the means of defending and upholding these rights: even when the 
citizen’s opponent is the state. 

It is universally accepted that the law is more complex now than it ever has been. Why this is 
so, and whether it needs to be this way is another question. The fact remains that it is 
practically impossible for the average citizen to know or find out (a) what all of the law is, and 
(b) how to go about using that law without specialist help. 

Citizens therefore need access to trained, knowledgeable and skilled people who are able to 
guide them through the law. There is no point in having rights if one cannot do anything 
about them.

While advice agencies do a sterling job, it is not possible for them to cover all the areas in 
which citizens require advice, assistance or representation. It is simply not realistic to expect 
their staff to amass the knowledge and skills acquired during 

(a) four to five years’ study at university undergraduate level,  
(b) one year’s compulsory postgraduate study,  
(c) two year’s practical training 
(d) experience acquired. 

Asking them to do so would be like asking a volunteer first-aider to work as a GP or a general 
surgeon at a hospital. 

In the same way that citizens need doctors for their physical and mental health, they also 
need solicitors for their social, constitutional and democratic health. 

Any system which limits or restricts access to justice for society as a whole or for identifiable 
parts of society is therefore a bad system and one which runs counter to any well-reasoned 
and socially just political policy. 

What is the current situation for high street solicitors in areas such as Dumfries & 
Galloway? 

In the main, access to justice through qualified legal advice and representation in Scotland is 
uncoordinated and entirely dependent on private practice fulfilling the social need. Private 
practice law firms can only be run as commercial organisations. They do not receive any 
regular or predictable funding from any source. Their predominant sources of income are 
case or transaction-based. In an area such as Dumfries, when acting for ordinary citizens, 
these come either from 

(a) the client, 
(b) any funding arrangement or rights which the client may have (such as legal expenses 

insurance), or 
(c) state funding through the Scottish Legal Aid Board for the poorest (and, by definition, 

most vulnerable and most in need). 

Market forces work on (a) in the same way as any other business. (b) is of limited extent for 
the most common forms of legal assistance required by the ordinary citizen (wills and estates, 
conveyancing, family law and divorce, and court representation), due to the unpredictable 
nature and extent of the amount of work and therefore funding required. It has been said that 
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insurance companies have too much sense and financial acumen to allow themselves to be 
drawn into that! 

Legal Aid is the poor relation of the law. In some areas (for example children’s cases), the 
remuneration paid has remained unchanged since 1992. Solicitors have no control and or 
influence over what is paid under the legal aid system, and rates are extremely low compared 
to the rates which can be claimed from an unsuccessful opponent in expenses (costs) in a 
civil court case. 

Most solicitors in private practice in this area are self-employed, either in partnership or as 
sole traders. Their only income comes from profit from the business. Typical costs include: 

a. Staff costs. Each solicitor in private practice in this area supports not only their own 
job but between one and two others. Shortage of trained staff means that solicitors in 
this area have to compete with local authorities and city practices to attract and retain 
staff. There is therefore no particular difference between wages earned by staff in 
offices in this area and those earned in the public sector or in more lucrative areas of 
business (e.g. city commercial work). 

b. Premises cost. Firms in this and similar areas tend to be small. The more accessible 
or central an office is, the higher the costs in rent and rates. This means a 
proportionately higher financial burden on each solicitor 

c. Insurance. All solicitors are obliged to have insurance to cover amounts up to £1.5 
million. The premiums, even with full no-claims discount, come to several thousand 
pounds per solicitor. 

d. Professional subscriptions and guarantee fund contribution. The guarantee fund is a 
“kitty” to which all solicitor principals (partners and sole traders) in private practice 
contribute. It provides a fund from which compensation can be paid to clients who 
have lost out as a result of dishonesty on the part of a solicitor. In effect, it is privately-
run criminal injuries compensation for financial loss. These two items add over £1000 
per solicitor to the annual costs bill. 

Earning capacity is finite. Despite the introduction of block fees for some forms of legal aid 
work, most work is still charged on the basis of a time charge. A rate is set (or agreed with the 
client) for the work and time spent on the case or transaction has to be accounted for. Only 
work spent on the case is paid, therefore a solicitor’s earning capacity is limited by the 
amount of time he can work. This is why work-life balance is such a major issue in the legal 
profession. In order to make up for low rates (for example legal aid), where it is not possible to 
charge more per hour, solicitors can only work more hours, which affects family and other 
non-work areas of their lives. 

This leads back to the point about non-qualified staff. Solicitors have to do most of the work. If 
it was possible to have the work done by non-qualified staff, solicitors would have been doing 
it already as a matter of commercial sense. 

The situation is that many solicitors firms are operating on extremely tight profit margins. It is 
well known that high-street practice is the least profitable area of the law these days, and that 
it carries the most stress. The client are all ordinary people dealing with some of the most 
stressful situations they will ever encounter in their lives (bereavement, divorce, losing 
children, moving house) and, as a result require considerable support. Given ordinary 
people’s lack of knowledge as to how the law operates, expectations can be unrealistic and a 
high level of communication is required if problems (and therefore complaints) are not going 
to arise simply through misunderstanding and lack of communication. Misunderstandings lead 
to friction and complaints.

High street clients are therefore high-maintenance, high-risk clients and take up a 
significant amount of the time a solicitor has to try to earn what he or she needs to 
cover costs and make a living. 

Because of these factors, together with unrealistically low rates, many legal firms are, for 
example, withdrawing from legal aid. As an illustration, at Kirkcudbright Sheriff Court, there 
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are only two firms prepared to sign up to the duty scheme. One of them is from Dumfries. We 
therefore have the situation where, out of five firms practising in the Stewartry, only one is 
prepared to carry out that form of legal aid. 

At the moment the main factors behind such decisions are: 

a. Low pay 
b. Low or non-existent profit (affecting personal income) 
c. High time commitment and work level 

If, in addition to these commercial factors, a much higher risk profile is added, then the 
balance will be tipped even further away from legal aid work for many more firms. 

What is the extent and what are the consequences of the risk imposed by the Bill? 

There are three aspects to this: 

1. The widening of the category of complainers;  
2. The possible financial consequences of complaints; and 
3. The inevitable financial consequences of the levy. 

The Bill proposes to enlarge the capacity of persons who can complain to anyone affected by 
the actions of a solicitor. In an adversarial (client against opponent) area of work, such as 
family law and divorce, this means that the opponent can complain that a solicitor’s 
actions has affected them even when the solicitor has been doing their job properly 
and following their client’s legitimate instructions. Quite apart from the private practice 
implications, Procurators Fiscal would also be affected. Solicitors in local government would 
be affected. 

Widening the capacity of persons who can complain will automatically mean 
a. the number of people complaining will grow,  
b. the time required to deal with complaints will grow, thus eating further into the number 

of hours there are in the day to do one’s job, 
c. the chance arises that one can be complained about for doing one’s job correctly and 

properly.

This last in particular, is patently a ludicrous situation in which to place anyone. It is short-
sighted in the extreme to introduce an unfair system and simply hope that it will “sort itself 
out”.

The financial consequences are potentially fatal for many firms already on the edge of what is 
financially tolerable in the high street. 

1. More complainers means more cost in dealing with these complaints. 
2. While at the moment, complaints are funded by the legal profession, much of the 

work is done by unpaid volunteers – solicitors and lay people in equal proportions – 
who do not charge for their time. This option is not going to be available to a state-run 
body. This means yet more cost. 

3. Having to pay a levy just because someone has complained – right or wrong – about 
you is a situation that the vast majority of solicitors (and probably the vast number of 
ordinary citizens if they were put in a similar position) find grossly unfair. In effect 
solicitors would be penalised even when they had done nothing wrong.
Describing this as “polluter pays” may be a catchy piece of propaganda, but it is 
grossly misleading. It will not even be established that the person paying has polluted 
anything, and even if they are completely exonerated, they will still have to pay, with 
no refund. 

4. The consequences of £20,000 compensation – a direct import from English proposals 
– are horrifying to virtually all solicitors in this area. Given the current system as 
proposed in the bill, the insurers who provide cover for the profession are questioning 
whether it would make any sense for them to provide cover for such “compensation”. 
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They feel that they would be signing a blank cheque without further details of how this 
“compensation” is to be assessed and what principles are to be applied in 
determining liability. This leaves the situation where solicitors could be left with no 
insurance cover for an amount which would bankrupt the overwhelming number of 
firms in an area such as Dumfries and Galloway. Few solicitors (and none in this 
area) enjoy limited liability. Whatever happens financially to solicitors’ firms 
happens to individual solicitors and to their families.

Faced with the costs and a risk profile such as this, the cost-benefit analysis of working as a 
solicitor in the high street is tipped decisively. The costs and risks become enormous and the 
benefits are already marginal.

Commercially, only one decision makes sense: move out of the high street. 

It has been stated that additional costs can be passed on to the client. While this may be true 
(depending on market forces for privately-funded work), it is totally misleading for legal aid. 
Legal aid rates do not even keep pace with inflation and solicitors have no say on what the 
will or will not charge. The choice is black or white: do the work at the existing low rates, or 
stop doing the work. 

I am happy to challenge the committee to think of one good reason why solicitors 
should continue to offer high street legal work.  

What are the consequences of solicitors moving off the high street? 

Clients
The prognosis is simple: people will be unable to find and obtain the services of a solicitor to 
deal with their legal affairs. A situation on a par with the current crisis with dentistry will 
be repeated all over Scotland.

“High street” firms, particularly outwith the cities earn their living from the following types of 
business: 

a. Conveyancing. Local knowledge is essential in this area to safeguard people’s 
interests in what and where they buy. With increased regulation regarding 
environmental issues and the increased risk of environmental change on housing, 
this knowledge is going to become even more important. The very conveyancing 
system in Scotland itself relies on solicitors accepting personal responsibility for 
completion of transactions (through letters of obligation) and further relies on the fact 
that the person on the other side of the transaction being able to rely on the solicitor’s 
professional integrity and reliability. Conveyancing represents the legal side of the 
largest financial transaction most people will ever make on their own account. 
Accordingly the stress factor for clients is high and the risk of complaints is high. 

b. Family law. This is seen as one of the lowest paid sectors in the legal profession and 
a disproportionate number of practitioners are women. Family law practitioners are 
subject to enormous pressure as they try to guide anxious and often distraught clients 
(often going through the most stressful time of their life) through the case. In this area 
more than any, expectations are based on rumour, gossip and what someone’s friend 
got from their divorce. Further much of family law relates to the care and welfare of 
children. Something going wrong in this area could have huge ramifications to a 
child’s development. The responsibility is therefore enormous. A huge amount of 
work is needed to educate the client in what courts can and cannot do. The risk of 
complaints in this area is disproportionately high. 

c. Executries. Again, this area requires dealing with clients when they are at their most 
vulnerable (through bereavement) and therefore under enormous stress. 

d. Criminal law. Again, another are of law dealing with stressed individuals, many of 
whom are facing life-shattering consequences. In this area, the constitutional 
implications of citizens being able to defend themselves against criminal allegations 
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are most acute. Again, however, this area is predominantly funded by legal aid, and 
therefore income levels are unrewardingly low. 

It can thus be seen that the high street practice is the main gateway for people to access 
information and services affecting the law as it relates to the average person in the street. 

The simple fact is that if firms are squeezed out of provision of this sort of service 
– either financially or through the risk of personal financial ruin – then for most 
citizens, many of their rights might as well not exist.  
“Access to Justice” would be a meaningless abstract concept. 

The Public Sector 

There are four main public sector organisations which rely on private sector high street legal 
firms in order to carry out their functions, namely: 

a. The Procurator Fiscal Service 
b. The Sheriff Courts 
c. Local Government 
d. The Registers of Scotland 

As the local representative for solicitors in Nithsdale and Annandale & Eskdale, I represent 
about 100 solicitors, many of whom are employed in the procurator fiscal service and local 
government. I have consulted widely with my constituents, including those in the public sector 
and the overwhelming view even amongst the public sector solicitors is that the provisions of 
this bill are dangerous. They do not want to see any reduction in the number of reliable 
qualified solicitors in private practice with whom they have to deal. 

Procurators Fiscal are concerned about the impact on the way in which criminal cases are 
dealt with in court. They have spent a considerable amount of time and effort in implementing 
recent reforms in criminal court work. All of these reforms are predicated on the assumption 
that there will be a solicitor representing the accused person (in cases involving some sexual 
offences, it is compulsory that a person be represented rather than conduct their own 
defence).  

Many of the reforms require active co-operation between Fiscal and defence in order to 
prepare the case and avoid wasted time at court for the courts and for witnesses. Witnesses 
are now rarely interviewed by the defence as papers are disclosed at an early stage. Fiscals 
can be confident that such sensitive material does not reach the accused. Witness statements 
cannot be disclosed to an accused person and the crown authorities would vehemently 
oppose any provision which would allow this. Fiscals have large numbers of cases to conduct. 
Courts have to fit these in. This means that the majority of criminal cases in Scotland take 
very little time in court. The issues in each case have been distilled down by work done 
behind the scenes by Fiscal and defence. If every matter arising in a criminal case had to be 
dealt with in court, waiting lists would explode and delays would reach biblical proportions. 
Fiscals see this happening in cases where an accused chooses to be unrepresented.  

Fiscals are therefore concerned that the current court system would break down if 
there were no experienced private practice solicitors to do the background work 
necessary to keep the justice system working. 

Local government solicitors in this area are concerned that (a) their workload will increase 
beyond their ability to deal with it through similar factors, but more importantly (b) that cases 
will not be properly dealt with. Many of their cases involve social work or education 
departments dealing with children – usually particularly vulnerable children – as well as adults 
with special needs and people with mental illness. They cannot represent the local authority 
with all its duties and responsibilities and, at the same time, be aware of all the factors 
affecting the person at the centre of the dispute and safeguard their interests as well. They 
see their role as trying to bring cases to a conclusion in the best interests of the person with 
whom their client department is concerned. They are therefore acutely aware that the 
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individual’s perspective on matters needs to be properly represented if a proper solution is to 
be found. 

Local government solicitors are therefore concerned that the vulnerable will be 
prejudiced if there is no one to advise and represent them properly. 

The Registers of Scotland are responsible for the Land Register which determines ownership 
of land in Scotland. Currently they are in the middle of an enormous exercise (at considerable 
public cost in terms of time, effort and resources) to modernise the registration of title to land. 
Known as ARTL (Automatic Registration of Title to Land), this will, it is claimed provide 
Scotland with a modern, reliable and fast system of land registration. However, as currently 
planned, it will need solicitors who are qualified and experienced enough to use it. 

Conclusion 

I regret the length of this submission. Unfortunately, the Bill has the advantage of glib and 
easy solutions to a perceived problem. However as the committee will be aware, there are 
rarely easy answers to difficult situations. The manner in which citizen’s rights are enforced in 
Scotland is far from simple: to think otherwise is wrong – even dangerous – and those who try 
to pretend it is simple tend to be missing the point. The danger is that the difficulties of the 
situation will be discounted or not believed until it is too late and the damage is done. As with 
any other area of expertise, once that expertise is lost, it is hugely difficult to recover it. This 
country has seen that with many industries and economic sectors. It is therefore essential that 
the committee has the full facts before it to come to a reasoned and balances view. 

There is no legal equivalent in Scotland of the NHS. While a system (for which the state 
accepts responsibility) exists for the physical and mental health of citizens, no such co-
ordinated system exists for the social, legal and constitutional health of the average Scot. The 
state takes no responsibility for such s system rather than through the inadequate medium of 
legal aid. Instead the state is content to rely on private practice filling the void, but taking no 
responsibility itself for supporting such essential provision. This Bill is the ultimate expression 
of trying to claim public authority over the legal profession without any public responsibility. 
Authority and responsibility are two sides of the same coin and to have one without the other 
is simply unfair. 

This Bill is fundamentally flawed and needs to be drastically amended. 
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Submission from Jane Gallagher for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing as a Scottish solicitor to express concern that the new complaints handling 
system proposed in the bill will be far more expensive to run than the present system.  The 
increased costs will be born by solicitors.

There is already a real problem in making rural solicitors firms sufficiently viable to attract 
younger solicitors.  Many rural solicitors cannot get qualified solicitors to apply.  As the 
present partners retire there will be no-one to take over and so rural firms are likely to 
amalgamate or close down in large numbers in the near future.  This will lead to big gaps in 
access to justice.   

Anything which increases the costs of running a solicitors business will be detrimental to firms 
in rural locations trying to attract new solicitors.  The ultimate losers will be local communities. 
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Submission from Clive Franks for the Legal Profession and Legal Aid (Scotland) Bill 

The following are my representations in respect of the Bill. 

Background, and Credentials

I qualified as a solicitor in the service of the Bank of Scotland in 1980, and remained an 
employed solicitor within the Bank of Scotland, prior to setting up my own practice in 1985. 

I was appointed a Reporter to the Client Relations Office of the Law Society of Scotland in 
1998, becoming a Committee Member in 1999.  As a Reporter I have completed over 100 
Reports for the Law Society.  In 2004 I was appointed Convenor of Client Relations 
Committee A, the first non-council member of the Law Society of Scotland to be appointed to 
a convenorship.

Until quite recently, neither Reporters nor Committee Members were paid for their work.  
Nowadays Reporters receive an honorarium of £100 per Report satisfactorily completed, and 
Committee Members receive a payment of £50 per meeting attended.  I have yet to do a 
Report that took less than 2 hours, and some take a considerable amount of time, usually 
outwith office hours, i.e. in my spare time. 

Committee Meetings usually take 2 hours or more, with as much time again, if not more, 
being spent in preparation work - reading the Committee papers and familiarising oneself with 
their contents, so that one is thoroughly briefed by the time of attendance at Committee. 

I think it will be seen that, although a small payment is now received, Reporters and 
Committee Members are hardly well paid, and it might be said that their much dedicated work 
is a contribution of good will to the Law Society. 

Background

It seems that only comparatively recently the Justice 1 Committee published its findings, 
which indicated that, in fact, the Law Society’s complaints-handling machinery was well 
conducted, though there was room for change: in point of fact, change that the Law Society 
itself sought.  For example, Counsel’s Opinion had been obtained by the Law Society, which 
indicated that Committees had no delegated powers: whilst they could make 
recommendations, the ultimate decision in respect of all complaints had to be made by 
Council.  Legislation was introduced that provided for Committees to make decisions and this 
happily improved and streamlined the Law Society’s complaints handling process still further. 

On some views it might appear surprising that the favourable results of the Justice 1 
Committee, and the benevolent legislation that followed it, and the sophisticated complaints 
handling machinery that is now the result are all going to be overturned by the current Bill 
such a short while later. 

I can understand that there may be a perception that if complaints handling against solicitors 
is run by the Law Society, the solicitors professional governing body, that there might be a 
weighting in favour of solicitors.  (Perversely, there is a perception within many parts of the 
legal profession that the Law Society is “out to get” solicitors, and the complaints-handling 
machinery is weighted in favour of the complainer).  If accordingly there were perceptions - in 
both directions - neither of which were felt to be sustainable by the Justice 1 Committee, I 
would have thought that it would have been more constructive to try to correct those 
perceptions, and to educate, rather than throw out a sophisticated and ultimately fair 
machinery and to replace it with something completely untried and untested, and probably 
much more expensive. 

That having been said, I would be the first to accept that review is seldom a bad thing, and if 
there is to be change, then this should be seen as a real opportunity, to improve.  However, 
any opportunity is a double-edged sword, in that equally there is an opportunity to mess 
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things up.  There is a risk that if wrong decisions are made or wrong pathways followed that 
the general public, and the profession, will end up with a complaints-handling system that is 
significantly inferior to that which currently exists. 

Concerns about the Bill, as currently drafted

1.         Cost and Burden

            As I have noted above, much of the existing complaints handling process is in effect 
“funded” by the good will of many of those (Committee Members and Reporters) who 
participate in the machinery, though there remains a real cost to the profession in 
terms of funding the cost of the Law Society’s own staff (Case Managers, secretarial 
and admin and support staff).  Although certain savings can be made, indeed 
streamlining achieved, by abandoning the Committee structure in favour of employed 
case investigators, there will be a hard cost that will require to be borne, which will in 
my submission increase, in that there will be no “goodwill funding”. 

            Substantially, that cost will be funded by a levy on the profession, much as is the case 
now.  However, as the Law Society, wearing its hat as representing the profession, 
has an interest in containing costs - there is a check and balance between providing a 
blue-chip service on the one hand, and doing so on an economic basis on the other - 
there are no such constraints on the proposed Commission.  Costs could soar in an 
uncontrolled fashion. 

            Additionally, it is proposed that there will be a case levy.  If a complaint is levied 
against a solicitor, the solicitor will be obliged to pay the case levy to the Commission 
whether the complaint is justified or not.  A solicitor will have to fund the case levy, 
even if completely exonerated.  This does not seem to me to be in the least just. 

            (I can accept that a solicitor should be obliged to pay some form of expenses to the 
Commission, in the event of a complaint being sustained, but equally it seems to me 
that it would be just for a complainer, whose complaint is completely rejected as 
being unfounded, should pay expenses, perhaps part to the Commission and part to 
the solicitor.  It might not be inappropriate for complainers to pay a deposit to the 
Commission, refundable in the event of the complaint being upheld). 

            There is an added spectre, here, that there might be a positive incentive to stimulate 
unfounded complaints.  If a solicitor carries out a wholly satisfactory piece of work for 
a given client, the client might nevertheless indicate that he or she is going to 
complain.  If the solicitor is faced with a case levy of, as is proposed, £300, it would 
make economic sense for the solicitor to try to reach a negotiated settlement with the 
client at, say, £250.  The solicitor might have only charged a fee of that level, or 
indeed at a lower level, which would mean that the solicitor is actually paying the 
client to do wholly satisfactory work for the client. 

            What flows from this is the further spectre that solicitors might radically increase their 
fees, to compensate themselves for the cost of having to thus “buy off” difficult or less 
scrupulous clients.  If that were to happen, then good and normal clients would be 
paying higher fees to effectively subsidise bad or less scrupulous clients.  

            This might particularly affect solicitors’ willingness to continue to offer Legal Aid 
services, where there would be no opportunity to increase fees.  Equally, certain 
geographical areas may become depopulated of solicitors, perhaps particularly rural 
or low-means areas.  Law Centres might become a thing of the past. 

            This also applies to certain types of work, which being more sensitive carry a higher 
risk of complaints being initiated.  Solicitors might simply withdraw from offering 
certain services because of the higher incidence of complaints relating to that type of 
work and the economic impact that would result. 

939



LB184 

            Taken together these factors could, and in my view, would, result simultaneously in an 
increased cost of legal services, and the denial of access to justice to many members 
of the public.  

            This is perhaps amplified further by the proposed increase in compensation levels 
from £1,000, at which the statutory maximum rested comparatively recently, through 
the current £5,000 level, up to £20,000.  As an aside, it appears a pity that the 
English level appears to have been imported wholesale to Scotland, rather than a 
Scottish solution being applied to a Scottish problem.  Other factors apart, the legal 
profession in Scotland is much more tightly regulated than it is south of the border. 

            What appears to be contemplated is that complainers may be compensated for 
solicitors’ negligence, which is properly the function of the Court.  I can well see that 
complainers should be compensated for distress, worry and inconvenience brought 
about by a solicitor providing an inadequate service, where the Court might not 
normally provide compensation, but it appears to me inappropriate for the 
Commission to usurp the Courts function, as appears to be contemplated by the Bill, 
in respect of issues that are properly the Courts preserve. 

In summary thus far: 

A.        There is a risk that the new system may prove to be much more expensive than the 
existing one, in that there are no checks and balances, and no visible incentive for the 
Commissions costs to be contained.  The legal profession is being required to provide 
an open chequebook. 

B.         Individual case fees are patently unfair, in that solicitors are being expected to pay 
them even where exonerated. 

C.        Indeed, individual case fees are a positive incentive for the unscrupulous to present 
apparently valid but ultimately unjust and unsustainable complaints. 

D.        That in turn acts as an incentive to solicitors to increase fees, so that they are 
compensated in respect of a perceived or likely increase between unjustified 
complaints, where there will be an economic incentive to “buy off” the complainer. 

E.         Equally, there will be an economic incentive for solicitors to withdraw certain types of 
services, including legal aid.  There will be an adverse impact on access to justice for 
certain areas at least of the general public. 

F.         Equally, solicitors might refuse to accept certain types of work, or clients. 

In the latter regard, certain clients have unrealistic expectations of the remedies that they feel 
that the law can, or should, provide, for example in contested executries, matrimonial or 
employment disputes.  If solicitors refuse clients or cases, because of the higher risk of 
complaints resulting in exposure to cases and high compensation levels, then access to 
justice may be denied to many, and solicitors willingness to undertake legal aid work may 
quickly become a thing of the past. 

Conduct Issues

Whilst I note that the Law Society will remain entasked with dealing with Conduct Issues (as 
distinct from Service Issues), nevertheless it appears to be contemplated that the Law Society 
itself will, in effect, be “regulated” by the Commission.  In effect, the Commission will be given 
the power to “twist the arm” of the Law Society, which will then lose its freedom to regulate 
the profession in an uninterrupted fashion. 

Other factors apart, it appears curious that the legal profession should be singled out from all 
other walks of life in having its ability to regulate itself interfered with.  There seems to be no 
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suggestion that the medical profession, for example, should give up or have taken away from 
it the ability to self-regulate. 

The Guarantee Fund and the Master Policy

Both of these are extremely well run at the moment, and form a cornerstone for consumer 
protection.  It is not clear why the drafters of the bill felt the need to transfer these functions to 
the Commission, and indeed the subject does not appear to have been touched upon at all in 
the earlier consultative stages, or in any discussion.  It is consequently very difficult indeed to 
see what justification there is for interfering with issues that are currently being conducted 
harmoniously and well, and of which there is no visible criticism. 

Human Rights Issues

Of course, there has been significant press comment here of late, with the Law Society 
having obtained Senior English Counsel’s Opinion which has concluded that the proposed 
Commission will not be ECHR compliant. 

Other factors apart, it does seem curious in the extreme that it is proposed to set the 
Commission up deliberately excluding any independent appeal machinery. 

As I have said at the outset, it does seem strange that there is proposed wholescale change 
so soon after Justice 1 concluded that the existing system works very well, and indeed 
produced legislation, that the Law Society itself sought to improve the system still further to 
the point where it is now fair, sophisticated and cost effective. 

If there is to be change, though, this presents a twin opportunity: potentially, an opportunity to 
produce a system that is better, but equally an opportunity to produce a system that is far 
worse.

It does seem to me that certain things have not been thought through, and that as currently 
drafted there are cost implications that give rise to grave concerns, not only for solicitors, but 
for the general public at large.  Further, there are access to justice issues, and human rights 
issues: indeed, the ripples look to be very far reaching and not to be good. 
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Submission from Andrew Pollock for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my deep concern at one aspect of the above Bill which in my view will have 
the effect of restricting access to justice.  

I am a solicitor specialising in civil court work. My practice has always been aware of its 
professional and indeed social responsibilities and we are one of a diminishing number of 
practices in Glasgow where the most senior and expert solicitors continue to carry our civil 
legal aid work. The Committee will be aware that there is an increasing problem with access 
to justice with a reducing number of firms being prepared to carry out civil legal aid work and 
with a very small number of senior expert litigators now being able to carry civil legal aid work 
in due of the poor payment regime (in spite of recent reforms to the remuneration of solicitors 
carrying out legal aid work). 

In addition, my firm is one of the few specialist civil litigation firms in Glasgow prepared to deal 
with what can only be described as “awkward” cases considered by most solicitors to be out 
with their normal area of practice. I am also the only solicitor in Scotland out with Edinburgh 
who is accredited by the Law Society of Scotland as a medical negligence specialist.  

For these reasons, we are frequently approached by clients who have gone from legal firm to 
firm unable to find a solicitor able to take on that client’s case.  

As a “coalface” practitioner I have experience, virtually on a daily basis, of prospective clients 
who are unable to obtain access to justice.  

What deeply troubles me is the provision in Section 19 of the Bill for the complaints levy. As I 
understand it, where a complainer makes a services complaint, (even if the solicitor has made 
attempts to resolve matters), then regardless of whether or not the complaint is ill founded, 
then the practitioner has to pay a complaints levy. The only safeguard is that there is a 
preliminary sift so that a complaint will be weeded out, presumably, if it is found to be 
“frivolous or vexatious”. However, this is completely inadequate. It is completely wrong that a 
person against whom an unfounded complaint is made, still has to pay the commissions costs 
for making that complaint. 

This is unfair to the solicitor concerned. The analogy would be that a constituent makes a 
formal and unfounded complaint to the Scottish Parliamentary Ombudsman, the Ombudsman 
finds that the complaint is unfounded, but nevertheless charges the MSP  “a complaint levy” 
for the very fact that a complaint has been made against the MSP. How would the MSP 
members of the Committee feel about this?  

Apart from fairness, this is directly linked to the question of access to justice. If the “complaint 
levy” becomes law, then this means that difficult clients with difficult cases will find it even 
harder to obtain access to justice as a solicitor will not wish to take on a case for such a client 
in the first place, if this solicitor knows that there is an increased risk that the solicitor is going 
to have to pay a complaints levy. Such clients will simply be turned away by firms of solicitors.  

If the Committee recommends approval of the Bill in its current format then all the Committee 
will have succeeded in doing is to make it more difficult for those most in need of access to 
justice, to find a solicitor prepared to act. As it is, it is hard enough for a member of the public 
to find an experienced civil court lawyer to act in a highly complex matter and the Bill will 
simply make matters worse for those most in need of expert representation. 

As a separate issue, I am also gravely concerned that Section 45 of the Bill could result in 
non-legally qualified advisors giving advice in the area of medical negligence. This is an 
extraordinarily complex area of law and it would be deeply concerning if member of the public 
were to be given advice in such a complex area where in contrast, members of the medical 
profession have available the most expert representation and advice. It is the difference 
between access to advice and access to justice.  
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Submission from Jill Beattie for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern about this bill. Already there are areas of law and areas of the 
country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

I work in a firm of solicitors where we act largely for individuals, often in difficult 
circumstances. We fully recognise that if an error made causes loss, compensation should be 
paid. What cannot be acceptable is for the proposed new commission to have power to 
impose a penalty of up to £20,000 without proof of fault or loss. It is particularly concerning 
that there would be no appeal available against any such decision. Right-minded individuals 
would be troubled at the idea that the funding of the commission should be dependent on 
payments based on the number of complaints made against a firm, even if those complaints 
were wholly unjustified and were rejected. 

Like many other firms, we will have to consider carefully whether we can continue to do work, 
often at Legal Aid rates, for clients who already feel aggrieved about something and may well 
complain about our services if the outcome is not to their liking. That would lead to a further 
reduction in the availability of legal advice in certain important areas of the law. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. The apparent reason for the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments 
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Submission from Archibald Sharp & Co for the Legal Profession and Legal Aid 
(Scotland) Bill 

We undernote the following concerns regarding the above bill and should be obliged if you 
would take them into consideration before passing the Act:- 

1. Cost - The new proposals do not offer any proper cost benefit analysis.  They will cost 
more than the existing Law Society's client relations office.  The existing work is carried out 
largely on a voluntary basis by committee members.  Reporters will be paid employees and 
the charge will be met by a levy on the legal profession as well as fees charged to solicitors 
for every case considered whether upheld or not. 

2. Compensation - The increase in compensation for inadequate professional service to 
£20,000 is unjustified.  This appears to be a straight copy from the English white paper.  No 
logic has been put into this proposal. 

3. No Fault Liability - It is patently unfair that the solicitor pays for these fees whether or not 
a complaint is upheld.  This means that a solicitor would incur significant costs when a 
spurious complaint was lodged against him.  The innocent would be punished.  This is against 
all principles of natural justice.   

4. Conduct Issues - The Commission will have power to force the Society to act in certain 
conduct issues.  This means the Society will lose control of conduct and strike at the heart of 
what it means to be a profession. 

5. Guarantee Fund/Master Policy - The new proposals give the Commission power to 
oversee the running of both the Master Policy and the Guarantee Fund.  There is no logical or 
reasonable justification for this proposal.  The existing framework for the Guarantee Fund and 
Master Policy works satisfactorily and has not received any reasonable complaints from the 
public.  The new proposals will add another cost to the legal professional.  This is in addition 
to the proposed regulation cost and potential compensation payouts. 

6. Access to Justice - The proposals affect the types of legal work which are the bread and 
butter of high street firms around Scotland. If there is an increase in costs as the new 
proposals suggest there will be then the legal profession will stop carrying out these types of 
work because it will simply not be profitable to do so.  A combination of general cross, 
excessive compensation levels, the high risk/low pay of legal aid work and general unfairness 
of the proposed new system will lead to a number of firms ceasing to trade or deciding not to 
carry out particular types of work.  This could mean that particularly in rural areas with small 
firms that the number of solicitors decline and that in some areas it will be difficult for clients to 
get advice about particular types of business.  In addition Law Centres may well be hit harder 
as most of their work load is based on this type of work.  This is clearly not in the public 
interest.

7. Economic Impacts - A downturn in the solicitors profession could have potentially serious 
economic impacts particularly in rural areas.  The legal profession generates £1 billion per 
annum and solicitors businesses employ around 20,000 people.  In contrast the profession is 
more than 99% complaint free. 

8. Independence - The proposed Commission will not be considered independent if, as 
proposed, appointments to its Board are made by the Scottish Ministers. 

9. Human Rights - The new system does not look as if it will comply with the European 
Convention on Human Rights.  The Board will be appointed by Ministers and will not 
guarantee solicitor representation.  Case fees will be paid even if a solicitor is exonerated.  
There will only be an internal right of appeal for the public or the profession about the decision 
by the Commission on a service complaint. 
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10. Negligence - The Commission take on the functions of courts in negligence matters 
where a claim is less than £20,000 even although there is no consultation mandate to do so.  
This is likely to raise issues in relation to ECHR compliance.  Clearly negligence should 
remain a matter for the courts. 

Please acknowledge receipt of this letter and confirm that you will take the above complaints 
into consideration when considering the bill. 
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Submission from Maree Merrick for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to you in response to the request for submission of evidence in respect of the 
above Bill. I am a solicitor employed in private practice.  These views are my own.

My concerns regarding the Bill are as follows:-

The independence of the proposed Scottish Legal Complaints Commission.  Whilst Lay 
Members are welcome and indeed essential in dealing with complaints, how can they pass 
judgement on whether or not a solicitor’s handling of a case involving complex legal matters 
has been correct? Proportionate professional representation of the Commission is essential.

There appears to be no external right of appeal for solicitors in respect of a decision of the 
SLCC.

The cost of  setting up and running the SLCC is going to be huge tax on firms. 

Even if a complaint is not upheld, the solicitor has to pay a case levy.  Clients will know that it 
is worthwhile making a spurious claim because a firm is more likely to settle rather than go 
through the SLCC and still have to pay when exonerated.

Compensation of £20,000 in cases of inadequate professional service is unreasonable and 
unnecessary.

The types of work that lead to the most complaints are the matrimonial and conveyancing 
work which most high street firms carry out. Solicitors are going to be less willing to carry out 
this high risk work. You are penalising the type of solicitor that most members of the public 
need.

Would MSP’s be happy to work in a profession where decisions as to whether you have 
provided a professional service may be made by unqualified people who do not understand 
the type of service that should be provided, you have no right of independent appeal to any 
decision against you, you have to pay even if you are exonerated and if you are found guilty 
may have to pay £20,000?

I understand that there is also mention of registered advisers being created.  I only hope that 
such advisers are subject to the same stringent regime as solicitors including payment and 
oversight by the SLCC.
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Submission from Fiona Marshall for the Legal Profession and Legal Aid (Scotland) Bill 

I would like to submit comments on the Scottish Executive's proposals to establish a Scottish 
Legal Complaints Commission and remove the role of the Law Society of Scotland in 
investigating complaints against its members. I am a solicitor with 22 years post qualifying 
experience in private practice. I have worked in both small and large city firms.  I have also 
been a Reporter for the Client Relations Office of the Law Society of Scotland for the last 2 
years.

Having considered the Bill, I am concerned that:- 

1. The proposal to have 4 lawyer members does not stipulate that they should be 
practising solicitors. I feel that it is important that when considering any complaints, 
the Commission should consider the context of any complaint and the current legal 
environment in which the complaint is made. Only by having practising lawyer 
members will this be achieved.  

2. The members of the Commission will not be truly "independent", given that the 
members are to be appointed by the Scottish Ministers.  

3. The increase in the maximum level of compensation to £20,000 is excessive.  
 In the real world, it is not always possible to manage a client's expectation. Things do 

sometimes go wrong, and although this is not always attributable to the professional 
services of the solicitor, clients do not always see this. A court case does not go the 
way a client expects. A client carries out their own research and finds a particular 
remedy (actually only applicable to England and Wales) has not been pursued in their 
case.  Loan instructions from a lender are not received until the very last minute, 
delaying the settlement of a house purchase.   If a client believes that he or she may 
get an award at this level, this may positively encourage the client to pursue a 
spurious or trivial complaint. 

4. The proposed specific levy of £300 on practitioners who generate a complaint is 
unfair as it is payable irrespective of whether the complaint is upheld or rejected.  If a 
solicitor in the course of the year receives 5 complaints, which are later determined to 
be unfounded, the solicitor has not only expended valuable time in responding to the 
complaints, but is charged £1,500 for the Commission to assess the complaints and 
reject them. Why should the solicitor have to pay this levy, if a complaint is not 
upheld? Should there not be a corresponding requirement for a complainer to make 
any payment when lodging a complaint or for the complainer to bear the £300 cost in 
the event that the complaint is rejected? 

5. The only appeal against a finding of inadequate professional service is to a 
committee comprising other members of the Complaints Commission and not to an 
independent appeal body or court.   

I do not feel the proposals strike a fair balance between the need to protect members of the 
public in circumstances where a solicitor has provided an inadequate professional service and 
the need to protect the interests of individual members of the profession.   

I should be grateful if you will consider my views. 
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Submission from Melinda Wallace for the Legal Profession and Legal Aid (Scotland) 
Bill

I am a partner in a 2 partner legal firm, in practice in Edinburgh.  We were formed 11 years 
ago and like most small businesses, we have at times struggled to make a living for ourselves 
and at the same time offer employment to our additional 2.5 members of staff.  We pride 
ourselves in offering and providing a personal legal service to our clients.   I have considered 
the Legal Profession and Legal Aid (Scotland) Bill, together with explanatory notes and 
memorandum, and have noted below my concerns with the creation of the new Scottish Legal 
Complaints Commission ("Complaints Commission").  I should be grateful if these would be 
taken into account as part of the professional consultation. 

 My principal concerns are as follows:- 

1. Whilst it is to be expected that at least some of the members of the Complaints 
Commission will be solicitors, there is no legal requirement for any members of the 
Commission to be practising solicitors. 

2. The members of the Complaints Commission are to be appointed by the Scottish Ministers 
and I therefore have concerns that they will not be truly "independent". 

3. The Complaints Commission has power to award compensation of up to £20,000 in the 
event that a complaint is upheld against a solicitor.  Prior to 2005 the maximum amount of 
compensation which could be awarded was £1,000 and this was increased to £5,000 in 
2005.  An increase to £20,000 is excessive. 

4. The only appeal against a finding of inadequate professional service is to a committee 
comprising other members of the Complaints Commission and not to an independent appeal 
body or court. 

5. Currently the investigation of complaints by the Law Society's complaints office is dealt with 
by a staff of 38.  Reports are provided by a mixture of solicitors and non solicitors.  The 
solicitors provide their reports free of charge and a modest charge is made by the non 
solicitor reporters.  The new body will comprise between 50 & 60 staff excluding Board 
members.  It is anticipated that the costs will be funded partly by an annual general levy on all 
solicitors and Advocates (estimated to be £120) and partly a specific levy of £300 on 
practitioners who generate a complaint.  The specific levy is a matter of considerable concern 
as it is excessive and payable irrespective of whether the complaint is upheld or rejected.   
There is no corresponding requirement for a complainer to make any payment when lodging a 
complaint or in the event that the complaint is rejected. 

I do not consider that the proposals strike a fair balance between the need to protect 
members of the public in circumstances where a solicitor has provided an inadequate 
professional service and the need to protect the interests of individual members of the 
profession who may be the victims of a series of trivial complaints from former clients who 
may have an agenda of their own to pursue against the solicitor. 

Whilst a larger firms may not find the levels of compensation and specific levy a particular 
problem, these proposals are likely to have a major impact upon my fellow professionals 
practicing in smaller firms.  Not all firms have vast resources and funding available to them 
and these proposals will expose members of the legal profession to the risk of vexatious 
complaints by disgruntled clients.   Such a complaint would lead to a huge amount of time 
being spent answering what might be regarded as unfounded allegations, and even if the 
Complaints Commission decides in the end of the day that there is no case to answer, the 
solicitor would have spent a lot of time in dealing with the complaint and have been charged 
£300 by the Complaints Commission's simply for them dealing with the complaint.  Worse 
still, if a finding of inadequate professional service is made against a solicitor and they decide 
to challenge that finding, the appeal is dealt with by other members of the Complaints 
Commission and not by an independent body.  Our only recourse to an independent 
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body would be to seek a judicial review of the Appeal Committee's decision. 

In light of the above, I do not consider the establishment of the Complaints Commission to be 
an appropriate or wise course of action to follow.   
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Submission from Kim Leslie for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing in respect of the above Bill.  My main areas of concern with the proposed Bill are 
as follows:- 

Increased Cost

A lot of the work currently undertaken by the Law Society of Scotland’s Client Relation Office 
is done by volunteer reporters and committee members.  If an independent body was set up 
salaried employees would replace these volunteers.  This will clearly have an impact on the 
cost to the profession.  It is of concern that the ultimate cost of the body will be borne by the 
profession and some businesses will be put at risk as a result of this. 

Furthermore, it is of concern that the Bill proposes a £300 levy to be paid by the solicitor in 
the event of a complaint being made, irrespective of the complaint being upheld or rejected.  
Therefore, even if a solicitor is totally exonerated there will be a cost to the solicitor or his/her 
firm.

Compensation

The Bill proposes an increase in compensation for inadequate professional service to a 
maximum of £20,000.  This is a significant increase and to a figure which is arbitrary. 

There is a possibility that the public will consider this to be a risk free, cost free alternative to 
pursuing a matter of professional negligence through the courts.  Compensation at this level 
may encourage spurious or vexatious claims. 

Clearly, the significant increase in compensation could put businesses at risk. 

Advice Deserts

As a result of the increase in costs and compensation, solicitors may have to consider 
carefully the areas of work and clients they represent. 

It is typically in areas of work where the public rather than businesses are represented that 
complaints arise.  It would not be beneficial to the public for firms to restrict the areas of work 
that they do for fear of the cost implications should a complaint arise. 

Furthermore, it would not be of benefit to the public if clients who were identified as “difficult” 
were not represented because of the potential cost implications. 

Independence

The Bill suggests that appointments to the Commission Board should be made by Scottish 
Ministers.  This means that the new Commission would not be independent from 
Government.  Further, the Bill does not allow for the right of appeal to a body independent of 
the new Commission. 

The proposed reforms, in my opinion, do not strike a fair balance between the needs of the 
public and the legal profession. 

I should be obliged if you could consider these comments. 
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Submission from Mhairi Jackson for the Legal Profession and Legal Aid (Scotland) Bill 

I write in relation to the above.  Whilst I support the establishment of a service complaints 
handling body independent from both the Legal Profession and Scottish Ministers I am of the 
opinion that the proposed Bill is inherently unfair to the Profession. 

In particular it is unfair that a Solicitor is required to pay his or her share of the costs  of the 
proposed Scottish Legal Complaints Commission (SLCC) whether or not the complaint 
succeeds or fails whereas the client will have his claim investigated and presented to the 
Commission entirely free of cost or risk.  It seems iniquitous that all the costs must be borne 
by one side whether the claim succeeds or fails. 

I have concerns that cases which come before the Commission will not be decided according 
to the law and it does seem that the proposed system is a breach of natural law.  I would 
question the validity of a system which does not permit an appeal on facts and law and 
cannot see how this can possibly be compliant with the ECHR.  I take no consolation from the 
proposal giving power to Scottish Ministers to remove appointees they consider unfit and I 
object in principle to Scottish Ministers being involved in the appointment of the members of 
the Commission.  It will prove to be another costly government quango. 

The purpose of professional discipline is to maintain high standards of conduct from those 
within the profession.  It is not intended to compensate clients.  The Bill confuses professional 
discipline with compensation for clients.  Other mechanisms exist in respect of compensation 
for clients.  It is not the function of the Law Society to impose fines or award compensation.  
The Law Society is our professional body and should represent the interests of its members.  
Imposition of fines is the function of the independent Scottish Solicitors Discipline Tribunal. 

If the Bill is permitted to stand in its present form the Scottish Parliament itself will be brought 
into disrepute when the SLCC is found to be contrary to the ECHR.  The SLCC will prove a 
costly exercise which Solicitors will be expected/forced to fund. 
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Submission from Michael Kemp for the Legal Profession and Legal Aid (Scotland) Bill 

I refer to the above matter and would be obliged if you would consider the content of this letter 
as part of your deliberations.  My main concerns over the proposed bill are as follows: 

 The automatic levy on a practitioner when a complaint is made, even if the practitioner is 
found to have acted properly. 

 The lack of the right of appeal and other human rights issues 

 The overall cost and the control of that cost. 

The automatic levy on a practitioner when a complaint is made, even if the practitioner is 
found to have acted properly

This is manifestly unfair.  Why should I as a solicitor acting reasonably and providing a 
service in an adequate and professional manner be expected to pay an additional levy for 
each complaint that is made against me, even if the complaint is unfounded?   It hardly seems 
necessary to expand upon this point in great detail as it should be clear to everyone that this 
should not be the case.  The innocent should not be punished and this levy on all complaints 
means that there is no incentive for solicitors to stick to their guns when defending 
themselves when they have acted reasonably.  Good sense dictates that matters should be 
dealt with in-house if at all possible but a line in the sand must be drawn somewhere.  It is 
naïve to think that there are not complaints made that have no merit and when such 
complaints are made, the innocent party would be punished. 

If this levy is in place there will be no incentive for solicitors to offer low cost or low profit 
services to clients as one complaint would mean removing any sort of profit margin.  Our firm, 
for example, offers a service where we charge a fixed rate for the work involved in raising a 
divorce action where children are involved and seeing that through to its conclusion.  This 
includes fees of £118.00 and VAT and by the time you strip those out as well as the levy of 
£300.00 then there will likely not be sufficient fees left for any firm to make a profit. The direct 
consequence of this is that firms will be reluctant to open themselves to such potentially non-
profitable business. 

This is compounded even further when the same work is carried out at legal aid rates which 
will be significantly lower.  The profit margins in all types of legal aid work are sufficiently low 
that even now many practitioners have decided that it is no longer profitable to take that type 
of work on.  The effect of this is that any unfounded complaint could have a serious impact on 
the profitability of legal aid work and lead to more firms deciding not to carry on that work.  
There is clearly serious ramifications for the public’s access to justice, especially in more rural 
areas and smaller towns and cities where there are less firms.  It is not in the best interests of 
the public for this levy to be added as they may find themselves in a position where they 
cannot find a solicitor to carry out a piece of essential work. 

A far more equitable approach would be to charge a higher levy only on those solicitors or 
firms who are found to be guilty.  This would remove the problem where solicitors would be 
reluctant to carry out low cost work, including legal aid work. 

The lack of the right of appeal and other human rights issues
I would refer you to the opinion of Lord Lester of Herne Hill QC which was produced by the 
Law Society.  I would submit that it should be relatively straightforward to remedy these 
problems by allowing an avenue of appeal to the Sheriff Court.  There is no need to appeal to 
the Court of Session – it is far too expensive, both for a solicitor and for a member of the 
public, and a Sheriff is more than capable of dealing with such cases.   
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The overall cost and the control of that cost

The profession shall be paying for the Commission, and this is in line with other similar 
consumer complaints organisations.  However, there is a real concern that it will not be 
sufficiently well run to keep costs to a minimum.  The reason why there are concerns is that 
there is insufficient information as to how it is to be run.   

The bill recognises that matters should be dealt with in-house in the first instance and this is 
an eminently sensible approach.  This approach has been in place in employment law for 
some time, and further regulations were brought in for Employment Tribunals stating that 
each employee must do a letter of grievance to their employer and give them 28 days to 
respond, before submitting a claim to the employment tribunal.  Any application made without 
doing so is automatically rejected by the Tribunal clerks at the outset.  This ensures that the 
employer is given sufficient time and opportunity to deal with a employee’s claim without 
wasting the time of the Tribunal.    

I think that this is very sensible idea that could provide a number of benefits to the 
Commission, the profession and to the public: 

(a) The complainer gets a written response to their complaint in a short time frame. 

(b) The solicitor gets fair notice that a complaint is likely as well as the nature of the 
complaint and the opportunity to resolve the issue. 

(c) The Commission does not receive claims that could otherwise be dealt with at source. 

(d) The Commission can be provided with a letter of complaint and a response at the outset, 
making it easier for them to weed out frivolous and malicious complaints. 

I would envisage it being mandatory to provide a copy of the letter of complaint with any 
application to the Commission as well as a copy of the reply.  If no reply is received timeously, 
I would have no objection to there being a penalty for that in the event the complaint is 
upheld.  I do not believe that it would be best to leave this to the Commission to decide, but 
should be put on a statutory basis instead. 

Conclusion

I would also add that I am in agreement with the submissions made by the Law Society of 
Scotland and the Solicitors for the Supreme Courts and although I am concerned by all the 
points raised by them, my main concerns are those outlined above.  In addition, I hope my 
comments regarding the statutory requirement to submit a complaint in writing and allow 28 
days before approaching the Commission would be taken on board.  It has worked well in the 
sphere of employment law and should also work well in this context. 
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Submission from Alan Nicholson for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this email before the Justice 2 Committee. 
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Submission from Nigel Bailey for the Legal Profession and Legal Aid (Scotland) Bill 

My primary concern is in relation to the proposed complaints handling regime.  In line with 
many in my profession, I am concerned that as presently promulgated, the new regime will fall 
foul of Human Rights legislation, in that there is no right of appeal to a tribunal or court.  If 
allowed to go through as proposed, the Scottish Executive runs serious risk of exposing 
themselves to ridicule and, more importantly, claims under the Human Rights legislation.

I am in favour of an independent complaints handling regime, but one that is fair to all.

955



LB197 

Submission from Norman Banski for the Legal Profession and Legal Aid (Scotland) Bill 

Introduction 

It is accepted by local members that in the current climate of Professional Regulation that it is 
appropriate to review the Complaints handling procedures for the legal profession.  This 
should also be viewed in the wake of the Clementi report and the submissions made. 

There are however several aspects of the suggested procedures which would or indeed 
should give concern to Solicitors and which the Faculty would seek to submit for 
consideration by the Executive and Scottish Parliament. 

Observations and Comments 

1. The figure of £20,000 is proposed as a maximum award for the provision of 
inadequate Professional Services.  We have already seen an increase in the 
Maximum from £1,000 to £5,000 within the recent past.  We are concerned that this is 
seen as substantial increase and will be used by dissatisfied clients as an easy 
means to obtaining compensation and will lead to an ever increasing culture of claim 
and blame.  This may place an intolerable burden upon firms and in particular the 
smaller rural firms which might have to put in place substantial reserves to cope with 
potential IPS complaints.  It is possible that clients may see this as an easier route to 
recovering sums from solicitors than to claim through the indemnity policy which is of 
compulsory to the profession.  Under the Policy there are maximum excesses which 
apply and which in the worst case scenario are considerably less than the proposed 
IPS sum.  In this age where litigiosity is now common place such a sum would create 
a dangerous precedence and could cause smaller firms to go out of business and 
reduce the competitive market and choices available to clients.  We would therefore 
submit that this figure is excessive and should be reviewed and pegged at the current 
figures.  Clients would be able to avail themselves of the legal remedies through the 
Courts and their rights would not be diminished.  This would also prevent spurious 
complaints which might possibly place a burden of time and cost upon firms. 

2. There is some considerable concern as to the costs of policing a new regime as 
proposed in the consultation.  Currently complaint handling is primarily funded 
through Law Society resources and the cost of this to the Profession is not 
inconsiderable.  However, the use of the Reporter system by the Society is a 
relatively cost effective method which gives an experienced view of complaints and 
professional insight into the problems.  The use of lay persons to police a system of 
complaint handling is likely to incur considerable additional cost both to the individual 
solicitors and firms and to the public purse.  There would also be lack of professional 
knowledge which may need the introduction of expertise at a cost to the regulators.  
At present the system is run with an equal amount of lay and professional members 
and appears to work well.  It is worthy of note that the other professions tend to be 
self regulatory with the exception of the Financial sector which by definition is wide 
and varied and requires a different approach.  It is essential that the Legal Sector is 
represented within the regulatory system and the balance as at present is preferable. 

3. The current system is reliant on a peer review basis and as such tends to therefore 
provide a fairly strict approach by Solicitor to Solicitor.  This also gives an excellent 
opportunity for education within the system whether by reprimand or by examination 
of a case history.  The withdrawal of Solicitor reporters may in fact soften the 
approach of report handling or may lead to challenges to decisions by the profession 
if it is considered that the reasoning is in any way flawed and may result in a 
proliferation of actions against the regulatory body. 

4. The financial burden placed upon smaller firms and those within a rural environment 
by the proposals may result in a reduction of such practices.  This in turn would 
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reduce the competition within the legal sector and allow the progression of bigger 
units and “Tesco Law” would become all the more prevalent.  The loss of choice 
would be detrimental to the public and the market would become dominated by 
extremely large organisations which might only pay lip service to the regulatory 
system as currently applied. 

5. An intermediate stage of Complaint handling should be considered whereby an 
outside Firm or Solicitor acts as an independent Arbiter in an attempt to mediate and 
resolve the issue.  This party would also be able to identify any particularly serious 
matters which may verge upon misconduct and which would require sterner action.  
This does not exist at present and the contrasting positions are that a client may see 
an internal complaint handling system as a “whitewash” or they may simply go 
straight to a complaint to the Society without the opportunity being given to resolve 
disputes.  Whilst this is an entitlement it perhaps does not always bring a mutually 
satisfactory conclusion and recriminations may remain.  It is not uncommon in 
commercial transactions to resort to arbitration and an extension such as this would 
allow an open an unbiased means of dealing with complaints.  It would also reduce 
the cost to the public budget as this could be cost effectively funded by firms as an 
Alternative Dispute Resolution system. 

Conclusion 

The current proposals are viewed as draconian and may be prejudicial to the profession in 
particular and the public in general as solicitors may be selective as to the work which they 
take on and quasi legal organisations may fill the gap resulting a commercially driven system 
rather than customer led.  We are already seeing this in the area of damages claims where 
the substantial percentage charge are being mad e by Claim Companies particularly in the 
light of the reducing number of firms taking on Legal Aid cases.  The public is entitled to have 
a choice and this is being diminished as agents are becoming increasingly wary of taking on 
cases particularly where they may be contentious. 

The system currently in place is transparent and allows representation on committees of lay 
persons.  The tribunal is independent with a mix of lay and professional skills and there is of 
course the Ombudsman who can review cases. 

I would therefore respectfully submit that the system currently in place provides a suitable and 
effective model upon which to expand the complaint handling procedures and to radically alter 
this would prove to be counterproductive and may well prejudice rather than help the public.  I 
would further recommend for the consideration of the Justice Committee the use of other 
firms to act as intermediaries in the initial stages of investigation and this would further 
enhance transparency and give the public a degree of comfort that an internal investigation 
might appear as a cover up. 
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Submission from Rachel Oliphant for the Legal Profession and Legal Aid (Scotland) 
Bill

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from C Leitch for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make the following representations to the Justice 2 Committee in relation to the 
Legal Profession and Legal Aid  (Scotland) Bill  

This representation is made in my personal capacity and not as employee of any firm. 

The Bill establishes the Scottish Legal Complaints Commission (“the SLCC”), whose main 
function is to handle consumer complaints about the service provided by legal practitioners, 
which cannot be resolved at source. The definition of “practitioner” is widely drawn. 

My concerns are  

· There has been no cost or cost- benefit analysis of the proposed SLCC. 

· The maximum award of  compensation for inadequate professional service has been 
increased from £5000 to £20,000, without any justification. 

As a former practitioner of legal aid in a deprived geographical area dealing with domestic 
violence cases, divorce, children’s hearings, and adoptions I am aware that very often the 
commercial rationale for taking on legal aid cases involving clients who are very often 
emotional, vulnerable and angry is not clear and the risk of such substantial penalties in such 
demanding work may well make such work no longer worth the risk.  Private clients already 
often effectively subsidise such cases and make it possible for legal aid work to be done in 
many geographical locations. Notwithstanding the negative impression that the tabloids often 
portray of lawyers many give up their time and effort for very little reward.  The level of 
possible penalty proposed  may well further discourage many hard working and public spirited 
individuals from taking on such cases. Such an increased level of compensation may 
increase consumer cost and/or reduce the availability of good quality advice.    

· The SLCC is to be funded by Annual General Levy and a Complaints Levy. The 
Complaints Levy is payable, even if the complaint is dismissed as being unfounded. It is likely 
that the burden on solicitors will increase. At present the costs of the Law Society’s Client 
Relations Office are mitigated by voluntary work carried out by committee members. 

· I  believe that if the SLCC is introduced a higher level of fee should be charged 
against practitioners against whom complaints are upheld, rather than a flat handling fee 
applying to all cases. This would be fairer and more akin to “polluter pays”.  

· Whilst conduct issues remain with the Law Society of Scotland, “handling complaints” 
can be made to SLCC, and SLCC have power to force the law Society to action certain 
conduct issues.  

Losing control of conduct goes to the heart of what it means to be a profession and it is 
objectionable that our professional body should not be the sole judge of conduct in the 
profession.  Teachers would not allow it nor would doctors. Why should lawyers be different.  

· There is no clear justification given for the SLCC being given powers to oversee both 
the Master Policy and the Guarantee Fund. The administration of the Master Policy and 
claims under that policy are not decided by the Society. SLCC’s involvement may increase 
costs, in addition to regulatory and potential compensatory costs. 

· The SLCC has powers to issue best practice notes about how professional conduct 
or professional services complaints are dealt with. These may be unduly burdensome. 

· The  Bill may not comply with the ECHR: the Board will be appointed by Ministers and 
will not guarantee solicitor representation; case fees are payable even if a solicitor is 
exonerated; there will only be an internal right of appeal on a service complaint. 
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There is a very real concern that complainers may use the cost and sanction issues to force 
concessions.  This is a very real concern for all lawyers but  particularly in relation to small 
firms  in rural areas where advice available is already very restricted due to the limited 
numbers of legal aid practitioners. 

· The SLCC will take on the functions of the courts in negligence matters where the 
claim is less than £20k. I believe that negligence should be a matter for the courts.  It seems 
unlikely to me that the SLCC could adequately deal with such matters with the competency 
and diligence of a court.  It is a  very serious allegation that a lawyer has been negligent and 
they should be able to defend themselves in the appropriate forum with all the safeguards for 
all parties that applies. 
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Submission from Edward Doull for the Legal Profession and Legal Aid (Scotland) Bill 

As a solicitor of over 30 years I have been dismayed to read the content of the LPLA bill. I am 
aware that senior counsel has opined that the bill is not fully compatible with ECHR.The bill is 
seriously flawed in a number of respects. It is not shown that the SLCC is better than the 
current system. It is readily apparent that the SLCC is likely to cost a great deal more. The 
cost will fall on my profession and I note that the costs fall to be met by the solicitor whether 
the complaint is upheld or not. There is no reason given for increase in compensation to 
20k.The SLCC is to have power to force the Law Society to action certain conduct issues. 
The changes proposed will end the independence of my profession. I can also forsee areas of 
work being given up because of the changes and the net effect will be denial of access to 
justice for many people. I consider the bill cant be passed in its current form and major 
changes would be required to its terms 
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Submission from Andrew Paterson for the Legal Profession and Legal Aid (Scotland) 
Bill

I would like submit comments on the Scottish Executive's proposals to establish a Scottish 
Legal Complaints Commission and remove the role of the Law Society of Scotland in 
investigating complaints against its members. I am a solicitor with 18 months post qualifying 
experience in private practice.  I have spent my whole career to date with Shepherd+ 
Wedderburn, a large firm with several offices.    

Having considered the Bill, I am concerned that:- 

1. The proposal to have 4 'lawyer members' does not stipulate that they should be 
practising solicitors. I feel that it is important that when considering any complaints, the 
Commission should consider the context of any complaint and the current legal environment 
in which the complaint is made. Only by having practicing lawyer members will this be 
achieved.  
2. The members of the Commission will not be truly "independent", given that the 
members are to be appointed by the Scottish Ministers.  
3. The increase in the maximum level of compensation to £20,000 is excessive.  
In the real world, it is not always possible to manage a client's expectation. Things do 
sometimes go wrong, and although this is not always attributable to the professional services 
of the solicitor, clients do not always see this. A court case does not go the way a client 
expects. Loan instructions from a lender are not received until the very last minute, delaying 
the settlement of a house purchase.   If a client believes that he or she may get an award at 
this level, this may positively encourage the client to pursue a spurious or trivial complaint. 
4. The proposed specific levy of £300 on practitioners who generate a complaint is 
grossly unfair as it is payable irrespective of whether the complaint is upheld or rejected.  If a 
solicitor in the course of the year receives 5 complaints, which are later determined to be 
unfounded, the solicitor has not only expended valuable time in responding to the complaints, 
but is charged £1,500 for the Commission to assess the complaints and reject them. Why 
should the solicitor have to pay this levy, if a complaint is not upheld? Should there not be a 
corresponding requirement for a complainer to make any payment when lodging a complaint 
or for the complainer to bear the £300 cost in the event that the complaint is rejected? 
5. The only appeal against a finding of inadequate professional service is to a 
committee comprising other members of the Complaints Commission and not to an 
independent appeal body or court.  I am sure the Human Rights implications of this issue 
have already been raised with you by many more learned than me.   

In short, I do not feel the proposals strike a fair balance between the need to protect members 
of the public in circumstances where a solicitor has provided an inadequate professional 
service and the need to protect the interests of individual members of the profession.   

I should be grateful if you will consider my views. 
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Submission from Lorna Buchan for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern about this bill. Already there are areas of law and areas of the 
country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

As a Family Lawyer, I work in a firm of solicitors where we act solely for individuals who are, 
often in difficult circumstances. I fully recognise that if an error made causes loss, 
compensation should be paid. What cannot be acceptable is for the proposed new 
commission to have power to impose a penalty of up to £20,000 without proof of fault or loss. 
It is particularly concerning that there would be no appeal available against any such decision 
- this is not compatible with the European Convention of Human Rights. Right-minded 
individuals would be troubled at the idea that the funding of the commission should be 
dependent on payments based on the number of complaints made against a firm, even if 
those complaints were wholly unjustified and were rejected. 

Like many other firms, our firm is already declining to act in Legal Aid cases. I am happy to 
provide a high quality of service to clients but work down under Legal Aid is often unpaid and 
regularly challenged by SLAB on submission of an account. The nature of work we do means 
that our clients already feel aggrieved about something and may well complain about our 
services if the outcome is not to their liking.  

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. The apparent reason for the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments 
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Submission from Susan Wightman for the Legal Profession and Legal Aid (Scotland) 
Bill

I refer to the above.  As a practising solicitor I am extremely concerned with some of the 
provisions of the Legal Profession and Legal Aid (Scotland) Bill, particularly with regard to the 
handling complaints against solicitors.   

Independent Complaints Handling Body
The Law Society of Scotland previously backed an independent complaints handling body.  
However, the Bill goes significantly further in a number of areas where the Society made it 
clear in its response to the consultation that it did not believe action was required.  The 
Society made it clear when it backed an independent complaints handling body that it must be 
demonstrably better than the current system, particularly so given the cost and disruption 
involved. There are a number of areas where the Society, and I, as a member of the Society, 
believe that the new Scottish Legal Complaints Commission will not fulfil this aim: 

Independence –  The new Commission has to be independent from Government. The 
proposals in the Bill suggest that the appointments to the Commission Board should be made 
by Scottish Ministers.  This is not appropriate – they should be made by an independent body 
which is free from political influence. Also, there is no guarantee of solicitor representation on 
the nine-member Board, despite the fact  Solicitors comprise around 95% of the legal 
profession in Scotland. 

ECHR Compliance – This is related to the issue of independence (see above). The Bill at 
present does not allow for the right of appeal for the public or the profession about a decision 
by the Commission on a service complaint. The current system has safeguards – a Reporter 
makes a recommendation and a Committee, made up of solicitors and non-solicitors, reaches 
the decision. If solicitors believe that the Society has reached the wrong decision, in a service 
complaint, they have a right of appeal to the Scottish Solicitors Discipline Tribunal. The 
complainer is entitled to take the Society’s handling of the matter to the Scottish Legal 
Services Ombudsman.  I understand that the Society has obtained an Opinion from Lord 
Lester of Herne Hill, Q.C. and he is of the view that the Bill, as it stands is not ECHR 
compliant.

Cost – There is no proper cost or cost-benefit analysis of the proposed Commission.  The 
cost of running the Society’s existing Client Relations Office is met by the profession from 
their Practising Certificate subscriptions but it is clear that the new Commission will require 
considerably more funding, particularly as the work currently carried out by volunteer 
committee members and Reporters would be conducted by paid employees. The Bill 
proposes that this will be met by a general levy on the legal profession as well as fees 
charged to solicitors for every chargeable complaint, i.e. all complaints which have not been 
resolved at source and which the Commission determines as eligible for consideration. 

No- Fault Liability –The charging mechanism for the Commission is said to be based on the 
principle of “polluter pays”.  However it would more accurately be described as one based on 
the system of “Solicitor Pays”.  That raises questions of natural justice in that it is proposed to 
charge solicitors for the cost an investigation whether or not a case is upheld. In addition, the 
solicitor would be expected to pay the full costs of mediation through the Commission but the 
complainer would not be charged any fee. That means the system is cost free and risk free to 
the complainant and positively induces fraudulent or vexatious complaints which may or may 
not be weeded out by the Commission.  Once the level of the specific levy applicable to a 
chargeable complaint is known, at present thought to be £300 or £400 there is a risk that, 
taking an economic view of matters, it may become routine practice for firms to offer 
settlement of a complaint at a level just under the levy, whether or not the complaint is 
justified.  I understand that the Society would rather that where a complaint is upheld the 
solicitor would pay a higher case handling fee rather than a flat handling fee applying to all 
cases and that is a position which I support. 

Compensation – This relates to the issue of cost (see above). The increase in compensation 
for Inadequate Professional Service from £5,000 (a level which was raised from £1,000 just 
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last year) to £20,000 is excessive and no explanation for such a large rise is given. The 
English white paper on complaints handling introduced the £20,000 figure – it appears that an 
English solution is being imported to resolve a perceived Scottish problem, despite the 
promise of Scottish solutions for Scottish issues.  

Firms Ceasing to Trade - There is the prospect that a combination of the cost of the on-
going new system and the possibility of paying compensation of up to £20,000 could lead a 
number of firms either ceasing to trade or deciding not to do particular types of work which 
traditionally have brought complaints.  This could mean, particularly in rural areas, the number 
of solicitors decline, meaning an increased level of unemployment for solicitors and support 
staff.  Turnover of the profession approaches £1billion per annum and solicitors’ businesses 
employ around 20,000 people.  Yet the profession is more than 99% complaint-free. 

Advice Deserts - in some areas it might be difficult for clients to get advice about particular 
types of business, either because firms have ceased to trade or because firms are reluctant to 
accept instructions with regard to certain types of work.  The recent Legal Aid reforms have 
already seen a significant number of firms in this area opting out of Legal Aid work and that is 
likely to be compounded by the present proposals.  That is clearly not in the public interest. 

Negligence – It appears the Commission would take on the functions of the courts in 
negligence matters where the claim is less than £20,000, even though there is no consultation 
mandate to do so. Again, this raises issues in relation to ECHR compliance. Negligence 
should remain a matter for the courts.  Every solicitor pays a premium additional to his or her 
Practising Certificate subscriptions to be covered under the Master Policy for Professional 
Indemnity Insurance.  That already covers claims up to £1.5m for clients if there has been 
negligence by the solicitor. Many solicitors are prepared to advise and take on cases from the 
members of the public where there is a concern that a solicitor has been negligent. 

Guarantee Fund and Master Policy – The Bill calls for the Commission to have the power to 
oversee the running of both the Master Policy and the Guarantee Fund. The justification for 
such powers is not clear. The administration of the Master Policy and claims made under that 
policy are not decided by the Society. These are unique and robust public protections. 

Conduct Issues – The Commission will have the power to force the Society to action certain 
conduct issues.  Losing control of conduct goes right to the heart of what it means to be a 
profession.   

There are other general issues which give cause for concern.  A number of the proposals in 
the Bill follow on directly from questions asked in the consultation, others do not. For instance, 
whilst there was a clear number of people in favour of an independent body to handle 
complaints, many of the other questions were not answered by significant numbers in the 
consultation and a number of the proposals, now in the Bill, for example, oversight of the 
Guarantee Fund and Master Policy (see above) seem to be predicated on anecdotal rather 
than fact based evidence. A number of other issues remain unclear from the Bill. 

It appears that the Executive accepts that the Society should continue to deal with conduct 
complaints. On that basis there needs to be a robust and fair system for deciding how 
complaints involving both service and conduct are to be dealt with. Again, the Bill does not 
address this issue. If a complaint comprises both service and conduct there will be an inbuilt 
delay in the early stages of the complaint whilst a consultation takes place about who should 
deal with which part and in which order. 

The Executive envisages the Commission taking over the function of the Scottish Legal 
Services Ombudsman when it comes to a complainer having a right to make a handling 
complaint about the way in which a professional body has handled a conduct complaint. The 
Society believes that the cost of the Ombudsman’s office, currently around £400,000, should 
be diverted to the Commission to meet some of its running costs.  The Commission will be 
able to recommend compensation of up to £5K for poor handling. The current figure is £1200. 
There will be no procedure for a complaint against the Commission. 
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It is understood that the legislative and start-up process is expected to take at least two years. 
It is worth bearing in mind that a lengthy transition period would mean it was unlikely the high 
standards set by the Client Relations Office would be maintained during the handover period, 
with staff retention and morale likely to suffer.  However, the Society has advised that it, in 
general, and the CRO in particular, will continue to work to ensure the public and the legal 
profession are provided with the best possible system for handling complaints against 
solicitors.  Any new system must be an improvement on the one that exists at present. 
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Submission from Peter Lawson for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concerns to a number of the proposals in the Legal Profession and 
Legal Aid (Scotland) Bill.  

Specifically I would draw the committee’s attention to the lack of compliance the proposed 
legislation will have in respect of the European Convention of Human Rights. I am aware that 
the Law Society of Scotland has submitted detailed concerns to the committee on this matter 
and I write in support of these concerns. 

Additionally, I wish to the comment on the proposal that the cost of all referrals to the 
Complaints Commission is to be funded by solicitors, regardless of the outcome of the 
complaint and whether or not the complaint is justified. This proposal is contrary to natural 
justice. If the corollary was proposed i.e. that the client would pay for the referral, regardless 
of the outcome, there would quite correctly be a public outcry.  

The cost of administering the commission is to borne by the legal profession and I have been 
unable to ascertain the basis on which the proposed costs have been estimated and whether 
or not the proposed funding basis is of any benefit to the community as a whole. The costs of 
the existing complaints procedure are currently met by the profession and it would appear that 
the current proposals simply provide for the profession to bear the future costs with no cost 
benefit analysis having been made. 

I would be grateful if you would acknowledge receipt of these comments. 
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Submission from Philip Blair for the Legal Profession and Legal Aid (Scotland) Bill 

I refer to the above Bill and to the request on your website for evidence/comment.  

I am a solicitor currently working in the public sector with no intention of returning to the 
private sector in the foreseeable future. I am, therefore, less likely perhaps to be directly 
affected by the proposed changes. However, I have reservations about some of the changes. 

I think the establishment of an independent complaints body is an excellent one. 

The increase in maximum compensation for inadequate professional service to £20,000 is far 
too high. An award at this level could bankrupt many firms. I fail to see how a level of service 
could be so inadequate to justify not only the repayment of the fees paid but also 
compensation of £20,000. After all there is no restriction on what can be recovered by a 
complainer for losses caused by a solicitor's negligence. If the level of service is so bad to 
justify £20,000 compensation then surely we are looking at a matter of negligence.  

It is also unfair that the solicitor should bear the cost of the compliant even where it is not 
upheld. There are certain areas of work such as matrimonial work and residential 
conveyancing that attract more complaints that others. This is not because they standard of 
work is poorer than in other fields but because clients tend to be stressed and not at their best 
in these fields and often have unrealistic expectations as to what their solicitor can do to 
reduce or remove the source of their frustration. Faced withheld he possibility of such high 
levels of compensation then there will be a very real risk that many solicitors will reduce their 
involvement in such high risk areas. This may well have a significant effect on access to legal 
services in more rural areas. 

The "target figure" of £20,000 is going to appear very attractive to many people if they can 
complain without incurring any cost. We will soon see companies touting for business to 
assist people in complaining about their solicitors; much as we see in the field of personal 
injury. "Employed a solicitor recently? Was he a bit slow to return your phone call? Why not 
complain? You could win up to £20,000 and have nothing to pay if you fail."  
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Submission from Burness LLP for the Legal Profession and Legal Aid (Scotland) Bill 

Observations of Burness LLP, a law firm based in Edinburgh and Glasgow, 
on the Legal Profession and Legal Aid (Scotland) Bill  
20/4/06

The observations are made on the Scottish Executive’s Policy Memorandum which 
accompanies the Bill,  as introduced in the Scottish Parliament on 1 March 2006 

The comments relate to the proposed “Scottish Legal Complaints Commission”. References 
are to paragraph numbers of the Policy Memorandum (unless otherwise stated). Words in 
italics are lifted from the text of the Policy Memorandum: 

3. to 5 [new body] 

Judicial Review is not and never has been a mechanism for “appeal”.  The purpose of judicial 
review is to review whether a body has acted in accordance with law, not to re-open the 
substantive matter addressed by the body.  Provided the body has acted lawfully, its exercise 
of its discretion will not be overturned by the reviewing court.  

“7. [Law Society’s Guarantee Fund and Master Policy]

A motorist is obliged to obtain insurance cover in respect of a breach of that motorist’s duty of 
care to other road users and may obtain that cover from any lawful insurance provider.  A 
Scottish solicitor is obliged by law to obtain insurance in respect of actual or threatened 
lawsuits against that Scottish solicitor by clients alleging breach of the duty of care owed by 
that solicitor in the provision of legal services to them.  But, unlike the motorist, the Scottish 
solicitor is obliged to obtain cover from the provider designated by the Law Society of 
Scotland as insurance provider of the Master Policy.  The notion that the Master Policy is 
something to do with the complaints system is entirely erroneous.  It is no more to do with 
users of legal services than Road Traffic Act cover is to do with road users.  

12 to 17. [ the evidence for “strong support”]   

Of the 450 responses received, 383 (85%) were from members of the public. This was 
despite the fact that 6000 mailings had been made to persons who had made complaints.   If 
this response demonstrates “strong support” one wonders what level of response would be 
sufficiently low to demonstrate indifference.  

24.  and 25 [“public demand”]  

The statement that “there has remained a public demand for greater independence and  
oversight.” is an unsubstantiated assertion.   

26 to 28 27 [description -   compensation up to £20,000 -  non-lawyer chair and a non-
lawyer majority.  Appointments to the Board would be made by Scottish Ministers and 
subject to the public appointments procedures and the scrutiny of the Scottish 
Commissioner for Public Appointments. 

Appeals against the Commission’s decisions would be by internal review in the first 
instance and by judicial review thereafter.” 
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It has already been pointed out that to classify judicial review as an appeal procedure is an 
error.  The proposed Commission is to have the power to award substantial compensation for 
“service complaints” and to “enforce” its view on conduct complaints. It will, in effect be a 
tribunal.  Nor is  any reason given why it should not be brought under the provisions of the 
Tribunals and Inquiries Act 1992 (or successor legislation). 

“30. The Commission will also have an oversight role in connection with the Master 
Policy and the Guarantee Fund operated by the Law Society of Scotland.  This 
oversight power responds to concerns expressed by the public about delays in 
receiving settlement under the two schemes.” 

Those concerns featured in the report by the former Justice 1 Committee mentioned above. It 
has been explained earlier that the Master Policy insures solicitors, in the way that motor 
insurance insures drivers.  It is not a “scheme” under which the public receives “settlement” at 
all.  It is insurance cover for solicitors.  The comments in the Memorandum are based on a 
misunderstanding of the nature of the scheme.  Once the scheme has been properly 
understood, the legislative proposals relative to it can be withdrawn.  The insurance issue 
raised by the proposals is quite different.  It is whether the insurance industry will be prepared 
to provide law firms with affordable cover to meet awards made by the Commission. 

“33. .....  concern over the appointments to  the board being made by Scottish Ministers 
as this might open up the process to political interference” + dismissal of such 
concern.  

See comments on 73 below. 

“Funding 
Policy objectives  35 > 38  [“The funding model of the Financial Ombudsman Service2]   

The comments in the Memorandum are the product of a mindset which regards solicitors as 
substantially similar to providers of financial services and law firms as large corporations like 
banks and insurance companies.  There is a part of the activities of solicitors which is indeed 
comparable with the provision of financial services.  In that area, “advice” may have a 
significance not very different from to its usage (as in financial adviser”) in relation to financial 
services.  But a substantial part of legal service provision is not at all like financial service 
provision.  A better comparison would be with the provision of medical services.  Like a 
medical professional, a lawyer gives advice, based on skill and judgment and available 
information, to individuals who will make life-changing decisions based on it.  If matters do not 
turn out as expected, that advice will be subjected to hostile, detailed scrutiny carried out with 
the benefit of hindsight.  This scrutiny may have very substantial consequences for the 
professional concerned.  That is why those who carry it out need either to possess a like 
expertise or to have access to expert evidence from persons who do possess it.  

“Rule-making power Policy objectives 39 to 40  

Exercise of the Rule-making power will, of course, be subject to the constraints of Article 6 of 
the ECHR. 

“Effects on human rights 

69 to 71 -  “Article 6 of ECHR  - determination of “civil rights and obligations” -right to a 
fair trial - the practitioner effectively loses his civil right of access to a court for most 
purposes” -  Independent and impartial judge - appointed by the Scottish Ministers and 
will be a mix a laymen and lawyers - subject to the public appointments legislation
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73.[max 5-year appointement, (no minimum term”question of security of tenure of the 
job of being a member of the Commission is not the same as the considerations that 
apply to temporary judges”  

The removal of a solicitor’s right of access to a court does indeed mean that the Commission 
is a tribunal which needs to be made as competent and impartial  as a court. So the question 
of “security of tenure of the job of being a member of the Commission”  is, contrary to the 
assertion made, precisely the same as the considerations that apply to temporary judges.  

79. The Executive has described above the reasons why it thinks that the constitution 
and
practices and procedures of the Commission are likely to be Article 6 compatible. 
However, if that were not the case, the ECHR jurisprudence is that even if there is 
some lack of impartiality or other flaw in the way a decision-making body operates, this 
is not to be treated as a fundamental flaw as far as compatibility with Article 6(1) is 
concerned, provided there is an adequate judicial control by a Tribunal to correct any 
flaw in the operation of the decision-making. In other words when the administrative 
machinery is taken with the judicial control , the machinery operates as a whole in an 
ECHR compatible way. (see the main UK case which laid down this important point is R 
(Alconbury)  v. the Secretary of State, followed in Scotland by County Properties v. the 
Scottish Ministers.)” 

The  Alconbury principle is set out in paragraph 32 of that case thus:  
"It is not the role of article 6 of the Convention to give access to a level of jurisdiction which 
can substitute its opinion for that of the administrative authorities on questions of expediency 
and where the courts do not refuse to examine any of the points raised; article 6 gives a right 
to a court that has 'full jurisdiction' (cf [Zumtobel v Austria (1993) 17 EHRR 116, para 32])." 

A “question of expediency” is a question (such as a planning matter) on which the executive 
arm of government may legitimately have and implement a policy. A question of whether or 
not a particular solictor should be ordered to pay a sum of money to a particular aggrieved 
client is not a “question of expediency” on which the executive branch of government may 
legitimately have and implement a policy.  

In paragraph 33 of the Policy Memorandum  it is stated, in relation to concerns about political 
influence, that “scrutiny of the process by the Commissioner for Public Appointments is 
intended to ensure transparency and accountability”.  This is disturbing. “accountability”
means accountability through the democratic political process.  Such accountability is out of 
place in relation to the judiciary.  The fact that there is no minimum term to appointments and 
the shortness of the maximum term (5 years) mean the Commission will be regarded as a 
body subject to undue influence to deliver results to justify its having been set up in the first 
place.

Legal challenge to the Bill as presently conceived is inevitable. 
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Submission from George Hay for the Legal Profession and Legal Aid (Scotland) Bill 

The proposed Bill does not provide for the new Commission being independent from 
Government as appointments are to be made by the Scottish Ministers.  This is not 
acceptable.

There is also no apparent guarantee of Solicitor representation on the 9 member Council, 
despite the fact that solicitors make up 95% of the legal profession in Scotland.  Again this is 
not acceptable. 

There appears to be no right of appeal on the Commission’s decisions on a Service 
Complaint.  This is not acceptable. 

The funding of the proposed Commission appears to be chargeable to the Legal Profession 
and no charge is to be made against the complainant, regardless of the facts or outcome of 
the case.  This is pure madness.  

The provisions of the Bill appear to remove the existing right of individuals to seek redress 
through the existing Courts system as at present exists, where the claim is less than £20,000.  
This is not acceptable. 

The Bill seeks power for the Commission to interfere with the running of the existing Law 
Society of Scotland Master Policy.  This is not acceptable. 

The Bill must be altered to address the above serious shortfalls otherwise the 
Executive/legislature will run the real risk of alienating the vast majority of reasonable 
solicitors in Scotland who demonstrably have the best interests of their clients at heart.  
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Submission from Malcolm Rust for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to register my deep concerns and opposition to the above. There a number of 
provisions which I feel must be reviewed and amended given their potential damaging scope. 

I would highlight here that I am a partner in one of the largest firms in Scotland and whilst my 
firm might be thought of as having less to worry about under the Bill, I have in mind my fellow 
practitioners in much smaller firms who could potentially lose out considerably if this Bill 
becomes law. 

I am concerned about the lack of independent appeal. Leaving aside the human rights 
aspects of this, it seems in the Bill that the complainer's position has been strengthened to 
such an extent that solicitors could become victims of clients who hold personal grudges. How 
can that be fair? 

I am a member of a professional body in the shape of the Law Society of Scotland, which 
prides itself in its rigour and openness in dealing with complaints by the general public. My 
professional body has adapted to change well and continues to evolve, as all such bodies 
must evolve to address a changing society. The danger we are faced with in the Bill is a shift 
away from the independence of a highly regarded professional body to regulate its own 
members, with a rigourous review and mix of qualified and lay persons inputting on cases 
capable of appeal, to a quasi-Governmental body which will be undemocratically 
representative of the profession it seeks to monitor, with no recourse to appeal. The financing 
will fall on the smallest and poorest in the profession harder than others and has the potential 
to empower unscrupulous complainers to pursue agendas of their own choosing, without any 
control. As with many pieces of legislation these days, we are being faced with a hammer to 
crack a nut and are left with a feeling that fairness to all is the last thing that this Bill will 
achieve.  

I am deeply opposed to the Bill as it appears and exhort a fullscale review and amendment. 
The complaints system we have may be regarded by some as imperfect, and in part it may 
be, but the answers do not lie in this Bill. My profession has had to adjust to change over 
many years and I for one am confident that with a much broader embracing of the views of 
those in the profession who will be directly affected by any new piece of regulation, we will all 
benefit from a balanced and democratic review and appeals process. 
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Submission from Ruth Martin for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing in respect of the above Bill.  I have been a solicitor in private practice in Scotland 
for 15 years.  My main areas of concern with the proposed Bill are as follows: 

Increased Cost

A lot of the work currently undertaken by the Law Society of Scotland’s Client Relations Office 
is done by volunteer reporters and committee members.  Were an independent body set up, 
salaried employees would replace these volunteers.  This will clearly have an impact on the 
cost to the profession.  It is of concern that the ultimate cost of the body will be borne by the 
profession and some businesses, particularly those providing employment outside the central 
belt, will be put at risk as a result of this. 

Furthermore, it is of concern that the Bill proposes a £300 levy to be paid by the solicitor in 
the event of a complaint being made, irrespective of the complaint being upheld or rejected.  
Therefore, even in the event of a solicitor is totally exonerated there will be a cost to the 
solicitor or his/her firm. 

Compensation

The Bill proposes an increase in compensation for Inadequate Professional Service to a 
maximum of £20,000.  This is a significant increase and to a figure which is entirely arbitrary.  
It is likely that the public will consider this to be a risk-free, cost-free alternative to pursuing a 
matter of professional negligence through the courts.  Compensation at this level may 
encourage spurious or vexatious claims.  Clearly, the significant increase in compensation 
could put businesses at risk. 

Advice Deserts

As a result of the increase in costs and compensation, solicitors may have to consider 
carefully the areas of work and clients they represent. 

It is typically in areas of work where the public rather than businesses are represented that 
complaints arise.  It would not be beneficial to the public for firms to restrict the areas of work 
that they do for fear of the cost implications should a complaint arise. 

Furthermore, it would not be of benefit to the public if clients who were identified as “difficult” 
or those whose cases were highly complex were not represented because of the potential 
cost implications. 

Independence

The Bill suggests that appointments to the Commission Board should be made by Scottish 
Ministers.  This means that the new Commission would not be independent from 
Government.  Further, the Bill does not allow for the right of appeal to a body independent of 
the new Commission. 

The proposed reforms, in my opinion, do not strike a fair balance between the needs of the 
public and the legal profession. 

I should be obliged if you could consider these comments. 
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Submission from Murray Beith Murray for the Legal Profession and Legal Aid 
(Scotland) Bill 

Murray Beith Murray is a medium sized firm of solicitors based in Edinburgh employing in 
excess of 70 people. 

We have considered the above Bill and comment as follows. 

1. Appointment of the Commission 

There appears to be a lack of independence in the appointment process for the Commission. 

2. Appeals Process 

There appears to be a lack of an independent appeals process against decisions of the 
Commission which we believe is contrary to the European Convention of Human Rights as 
enacted. 

3. Funding

The funding arrangements for the Commission are unjust to the extent that they seek to make 
a practitioner pay a case fee for a complaint when it may turn out that the solicitor has 
provided an adequate service. 

4. Compensation Limit 

The increase in compensation to £20,000 having recently just raised it to £5,000 appears 
disproportionate. 

5. Guarantee Fund and Master Plan 

The intrusion into the independence of the legal profession including the proposed oversight 
of the Guarantee Fund and the Master Policy (which is, in any event, a matter for insurance 
companies) to run and who are regulated by the Financial Services Authority. 

6. Conduct, as opposed to, Service Issues 

In a democracy an independent legal profession is required in order to ensure that without 
fear or favour a lawyer can defend an individual against the power of the State.  Any 
mechanism whereby the State is appointing those who can exercise powers to remove an 
individual from acting in such a capacity and thus defending such an individual is flawed and 
constitutionally undemocratic.  Consequently, the Commission should not be involved in the 
process of dealing with conduct matters. 

7. Costs 

The Executive have failed to give any proper information on how the body will work and, 
accordingly, it is impossible to assess its actual cost despite the financial information 
provided.  On the experience of almost every other quango that has been set up (and it was 
thought the Scottish Executive were keen to reduce the number of quangos) the costs are 
likely to be considerably higher than the current costs of running this scheme.  The likelihood 
is that these costs will be ultimately passed on to consumers.

8. Lack of Consumer Choice/Provision 

Where that is not possible, there is likely to be a restriction in the services provided by 
solicitors especially those involved in legally aided work where there is often a high incidence 
of complaints (because of the nature of the work rather than they way it is provided) and 
where the costs cannot be passed on. 
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9. Lack of Confidence 

There is likely as at present, to be a lack of confidence by solicitors in their complaints being 
dealt with by adjudicators or mediators who will have little or no actual knowledge of how a 
transaction should be carried out.   

Opting Out 

The Bill could result in regulator shopping, i.e. why should a solicitor acting in his capacity as 
an estate agent (and in the Edinburgh area 80% of houses are sold by solicitors acting as 
estate agents) with a complaints and monetary penalty system such as proposed continue to 
operate as a solicitor as opposed to simply placing him or herself on a level playing field with 
non-solicitor estate agents who are not subject to such a stringent or penal system. 

976



LB211 

Submission from William Ruthven Gemmell for the Legal Profession and Legal Aid 
(Scotland) Bill 

I am a Scottish solicitor and also qualified in England and Wales. 

Complaints Commission Cost Effective and Proportionate 

The requirement for an Independent Complaints Commission must be driven by a need for it 
to be considerably better and more cost effective than the existing system.  As the Bill sets 
out few, if any, details on the way this body will carry out its work it is impossible to estimate 
its cost but this body must be proportionate to the benefit it provides. 

Case Fee  

The concept of making solicitors pay for particular cases which are accepted by the 
commission, in the circumstances where they are found not to be at fault, is unjust. 

Level of Compensation 

The level of compensation payable has recently been increased from £1,000 to £5,000 and 
now, without any explanation, rises to £20,000 and seems disproportionate.  The same 
amount is proposed for England and Wales and there seems little purpose in having a 
Scottish Parliament if it merely copies what happens in the UK Parliament when it is 
legislating for England and Wales. 

Independence 

The lack of an external appeal for both lawyers and consumers is in the writer’s view a breach 
of the Human Rights legislation and must be remedied. 

Whereas many of the services provided by solicitors such as property purchase are difficult to 
see in context of the constitutional necessity to have an independent legal profession, this 
nonetheless remains an exceedingly important and valuable factor in any democracy.  The 
concern is clearly that if the Complaints Commission is appointed by the Executive, then that 
body may use its influence to remove, by means of its interference in conduct (as currently 
drafted), a solicitor who is carrying out his duties in the defence of an individual where he is 
being pursued by any of the Executive’s or other state agencies.  It does not take too much 
digging into European history to see how the lack of an independent judiciary and legal 
profession or even the perception of one, can have a detrimental impact.  Similarly, the 
proposed oversight of the Guarantee Fund may erode this independence and oversight of the 
Master Policy is inappropriate as that is operated by insurance companies who have a UK 
regulator, the Financial Services Authority i.e. neither the Law Society nor the Scottish 
Parliament are able to dictate how insurance claims are dealt with. 

Costs to Consumers 

The perception amongst the legal profession is that there will be additional costs involved in 
implementing the new system (which in itself is “not broken” and is meeting the targets set to 
it by the Scottish Legal Services Ombudsman) but which is being changed primarily as a 
matter of perception (a point conceded by The Law Society of Scotland). 

Where it is possible to do so, these costs will probably be passed on to consumers.  However, 
where a practice deals primarily with clients who require Legal Aid and clients in rural and 
other areas where access to lawyers is already restricted, may lead many solicitors’ firms to 
consider carefully the implications of continuing to offer services when the costs outweigh the 
return.  This consequence should be realised in the Executive’s drive to attempt to provide a 
complaints system for the end user.     

Service & Conduct 
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The difference between a service complaint and a conduct complaint is that a service 
complaint relates to the way work is done and if service is unsatisfactory the consumer 
deserves to have the matter dealt with correctly. 

It is a different matter, however, where mis-conduct may remove an individual’s livelihood, 
particularly where this is decided or driven by a Commission, a majority of whom are not 
qualified solicitors or unlikely to be so and whose Board will not consist predominantly of 
solicitors. 

A Profession with Professional Standards 

It is the essence of running a profession that it deals with the acceptance  (including tests as 
to an individual being fit and proper) the education and training, ensuring ethical and other 
standards and, ultimately, conduct leading to the expulsion of member from that profession. 

Co-Regulation 

Proper regulation is the corollary to the independence of a profession.  Proper regulation 
addresses the collective independence of the members of the legal profession and the 
principle of proper regulation is nothing less than a structural defence of the independence of 
the individual lawyer which requires a lawyer to be free from all influence especially such as 
may arise from external pressure. 
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Submission from Frederick Blackie for the Legal Profession and Legal Aid (Scotland) 
Bill

I refer to the above.  As a practising solicitor I am extremely concerned with some of the 
provisions of the Legal Profession and Legal Aid (Scotland) Bill, particularly with regard to the 
handling complaints against solicitors.   

Independent Complaints Handling Body
The Law Society of Scotland previously backed an independent complaints handling body.  
However, the Bill goes significantly further in a number of areas where the Society made it 
clear in its response to the consultation that it did not believe action was required.  The 
Society made it clear when it backed an independent complaints handling body that it must be 
demonstrably better than the current system, particularly so given the cost and disruption 
involved. There are a number of areas where the Society, and I, as a member of the Society, 
believe that the new Scottish Legal Complaints Commission will not fulfil this aim: 

Independence –  The new Commission has to be independent from Government. 
The proposals in the Bill suggest that the appointments to the Commission Board 
should be made by Scottish Ministers.  This not appropriate – they should be made 
by an independent body which is free from political influence. Also, there is no 
guarantee of solicitor representation on the nine-member Board, despite the fact they 
comprise around 95% of the legal profession in Scotland. 
ECHR Compliance – This is related to the issue of independence (see above). The 
Bill at present does not allow for the right of appeal for the public or the profession 
about a decision by the Commission on a service complaint. The current system has 
safeguards – a Reporter makes a recommendation and a Committee, made up of 
solicitors and non-solicitors, reaches the decision. If solicitors believe that the Society 
has reached the wrong decision, in a service complaint, they have a right of appeal to 
the Scottish Solicitors Discipline Tribunal. The complainer is entitled to take the 
Society’s handling of the matter to the Scottish Legal Services Ombudsman.  I 
understand that the Society has obtained an Opinion from Lord Lester of Herne Hill, 
Q.C. and he is of the view that the Bill, as it stands is not ECHR compliant. 
Cost – There is no proper cost or cost-benefit analysis of the proposed Commission.  
The cost of running the Society’s existing Client Relations Office is met by the 
profession from their Practising Certificate subscriptions but it is clear that the new 
Commission will require considerably more funding, particularly as the work currently 
carried out by volunteer committee members and Reporters would be conducted by 
paid employees. The Bill proposes that this will be met by a general levy on the legal 
profession as well as fees charged to solicitors for every chargeable complaint, i.e. all 
complaints which have not been resolved at source and which the Commission 
determines as eligible for consideration. 
No- Fault Liability –The charging mechanism for the Commission is said to be 
based on the principle of “polluter pays”.  However it would more accurately be 
described as one based on the system of “Solicitor Pays”.  That raises questions of 
natural justice in that it is proposed to charge solicitors for the cost an investigation 
whether or not a case is upheld. In addition, the solicitor would be expected to pay 
the full costs of mediation through the Commission but the complainer would not be 
charged any fee. That means the system is cost free and risk free to the complainant 
and positively induces fraudulent or vexatious complaints which may or may not be 
weeded out by the Commission.  Once the level of the specific levy applicable to a 
chargeable complaint is known, at present thought to be £300 or £400 there is a risk 
that, taking an economic view of matters, it may become routine practice for firms to 
offer settlement of a complaint at a level just under the levy, whether or not the 
complaint is justified.  I understand that the Society would rather that where a 
complaint is upheld the solicitor would pay a higher case handling fee rather than a 
flat handling fee applying to all cases and that is a position which I support. 
Compensation – This relates to the issue of cost (see above). The increase in 
compensation for Inadequate Professional Service from £5,000 (a level which was 
raised from £1,000 just last year) to £20,000 is excessive and no explanation for such 
a large rise is given. The English white paper on complaints handling introduced the 
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£20,000 figure – it appears that an English solution is being imported to resolve a 
perceived Scottish problem, despite the promise of Scottish solutions for Scottish 
issues.
Firms Ceasing to Trade - There is the prospect that a combination of the cost of the 
on-going new system and the possibility of paying compensation of up to £20,000 
could lead a number of firms either ceasing to trade or deciding not to do particular 
types of work which traditionally have brought complaints.  This could mean, 
particularly in rural areas, the number of solicitors decline, meaning an increased 
level of unemployment for solicitors and support staff.  Turnover of the profession 
approaches £1billion per annum and solicitors’ businesses employ around 20,000 
people.  Yet the profession is more than 99% complaint-free. 
Advice Deserts - in some areas it might be difficult for clients to get advice about 
particular types of business, either because firms have ceased to trade or because 
firms are reluctant to accept instructions with regard to certain types of work.  The 
recent Legal Aid reforms have already seen a significant number of firms in this area 
opting out of Legal Aid work and that is likely to be compounded by the present 
proposals.  That is clearly not in the public interest. 
Negligence – It appears the Commission would take on the functions of the courts in 
negligence matters where the claim is less than £20,000, even though there is no 
consultation mandate to do so. Again, this raises issues in relation to ECHR 
compliance. Negligence should remain a matter for the courts.  Every solicitor pays a 
premium additional to his or her Practising Certificate subscriptions to be covered 
under the Master Policy for Professional Indemnity Insurance.  That already covers 
claims up to £1.5m for clients if there has been negligence by the solicitor. Many 
solicitors are prepared to advise and take on cases from the members of the public 
where there is a concern that a solicitor has been negligent. 
Guarantee Fund and Master Policy – The Bill calls for the Commission to have the 
power to oversee the running of both the Master Policy and the Guarantee Fund. The 
justification for such powers is not clear. The administration of the Master Policy and 
claims made under that policy are not decided by the Society. These are unique and 
robust public protections. 
Conduct Issues – The Commission will have the power to force the Society to action 
certain conduct issues.  Losing control of conduct goes right to the heart of what it 
means to be a profession.   

There are other general issues which give cause for concern.  A number of the proposals in 
the Bill follow on directly from questions asked in the consultation, others do not. For instance, 
whilst there was a clear number of people in favour of an independent body to handle 
complaints, many of the other questions were not answered by significant numbers in the 
consultation and a number of the proposals, now in the Bill, for example, oversight of the 
Guarantee Fund and Master Policy (see above) seem to be predicated on anecdotal rather 
than fact based evidence. A number of other issues remain unclear from the Bill. 

It appears that the Executive accepts that the Society should continue to deal with conduct 
complaints. On that basis there needs to be a robust and fair system for deciding how 
complaints involving both service and conduct are to be dealt with. Again, the Bill does not 
address this issue. If a complaint comprises both service and conduct there will be an inbuilt 
delay in the early stages of the complaint whilst a consultation takes place about who should 
deal with which part and in which order. 

The Executive envisages the Commission taking over the function of the Scottish Legal 
Services Ombudsman when it comes to a complainer having a right to make a handling 
complaint about the way in which a professional body has handled a conduct complaint. The 
Society believes that the cost of the Ombudsman’s office, currently around £400,000, should 
be diverted to the Commission to meet some of its running costs.  The Commission will be 
able to recommend compensation of up to £5K for poor handling. The current figure is £1200. 
There will be no procedure for a complaint against the Commission. 

It is understood that the legislative and start-up process is expected to take at least two years. 
It is worth bearing in mind that a lengthy transition period would mean it was unlikely the high 
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standards set by the Client Relations Office would be maintained during the handover period, 
with staff retention and morale likely to suffer.  However, the Society has advised that it, in 
general, and the CRO in particular, will continue to work to ensure the public and the legal 
profession are provided with the best possible system for handling complaints against 
solicitors.  Any new system must be an improvement on the one that exists at present. 
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Submission from CCW LLP for the Legal Profession and Legal Aid (Scotland) Bill 

Legal Profession and Legal Aid (Scotland) Bill  
Response to Scottish Executive Consultation, April 2006  
Introduction  
1. CCW LLP is a firm of solicitors based in Dunfermline and Edinburgh. We are not  
affiliated with any political party. Our practice focuses on business law.  
2. We welcome this opportunity to provide a submission to the consultation on the draft  
Legal Profession and Legal Aid (Scotland) Bill. CCW LLP broadly supports the  
reasoning behind the Bill as we believe that strong legislation accompanied by  
detailed and properly thought-through guidance will provide a positive and clear cut  
approach to the complaints procedure, resulting in a more effective and streamlined  
approach. However we do have a number of concerns regarding specific provisions  
contained within the Bill. In broad terms these matter because of the ease with which  
Scots solicitors and law graduates can use their qualifications to work outwith  
Scotland (or regulated by non-Scots bodies) should the legislative burden be  
disproportionately onerous.
3. Our submission begins with a general overview of our response to the nature of the  
proposed legislation and then moves into the specific areas of concern identified by  
the Law Society which we feel require to be reconsidered.  
General Comments  
4. We are of the opinion that the current system of handling complaints is inherently  
flawed. For the regulator of the profession to act concurrently as its “trade union” is  
to create an immediate conflict of interest. We believe that complaints should be  
handled by a body existing independently from the Law Society, the creation of  
which, in theory, should help provide a better service for both solicitor and  
complainant.
5. Although not ourselves practising in the legal aid sector, we further support the  
proposals made by the Executive to reform the provision of legal aid in Scotland.  
The Scottish Legal Aid Board (SLAB) should have full responsibility for the granting  
and terminating of legal aid, a move which can only result in increased transparency.
We also agree that certain state funding should be given to non-legally qualified  
individuals who currently perform the same service as legal aid lawyers and yet are  
excluded from the legal aid scheme.  
Specific Comments  
7. The Scottish Legal Complaints Commission  
We are in favour of an independent regulator. We suspect however that no rightminded  
individual could support the proposition that the new Scottish Legal  

Complaints Commission, which will oversee service complaints in place of the  
Scottish Legal Services Ombudsman, should be so inextricably bound to the Scottish  
Ministers. While we understand that there will be certain “safeguards” in place to  
ensure proper regulation, permitting the Executive to appoint and remove members,  
determine remuneration and approve the appointment of the chief executive  
effectively eliminates any notion of independence which such a body should  
unquestionably retain. We would urge a rethinking of this if the word “independent” is
to be used with any degree of seriousness.  
8. With section 7(b) of Schedule 1 of the Bill granting the Executive power to determine  
how many solicitors will sit on the Commission, we do not have confidence that the
profession will be adequately represented. Furthermore, should the Executive  
disapprove of decisions made by the Commission, it will in effect have the arbitrary
power to pick and choose members it feels will deliver the best results for the
Executive, not for the solicitor nor the complaining client. The Schedule further  
empowers the Executive to amend the duties of the Commission and give the  
members directions as to the exercise of its functions. We believe this does not  
uphold the vital constitutional need of every citizen for a strong and independent  
legal profession. Nor does it properly respect the long tradition of judicial supervision  
and review by envisaging a role for, and the need for ready access to, our
independent judiciary if there are procedural problems or issues of natural justice.  
9. In terms of who may make a claim against a solicitor, we do not agree with the  
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Executive’s proposal to widen the definition of those who have an ‘interest’ to  
complain to cover ‘anyone who has been directly affected by anything a legal  
practitioner has said or done.’ We are of the opinion that the wording proposed is  
excessively broad in its application and potentially covers the most trivial of situations  
– the investigation of which, bearing in mind the cost implications for solicitors (as  
discussed below), could result in a massive financial burden for all practitioners.  
Moreover, as a matter of principle, it seems that hundreds of years of Scots  
jurisprudence on the circumstances in which obligations to parties who are not  
parties to a contract can come into force should not be swept aside in this fashion.  
Accordingly, and almost uniquely, solicitors have less by way of common law rights  
and protections than any other citizen. Can one for example imagine the medical  
profession or the NHS or any Scots medical research surviving if a similar test were  
applied to patients directly affected by anything a medical practitioner had said or  
done?  
10. Compliance with the European Convention of Human Rights  
We are concerned as to the extent to which the provisions in the Bill will be ECHR  
compatible. In light of Scottish Ministers’ involvement in the running of the  
Commission, as detailed at points 7 and 8 above, the Executive’s assertion that with  
the application of Article 6 (the right to a fair trial) any body acting in a judicial  
capacity must be independent and impartial, is somewhat lacking in conviction.  
11. As already stated above, we are further concerned that, while the Bill provides for an  
internal appeal procedure from decisions taken by the Commission, the lack of any  
external appeal similarly does not comply with Article 6. Given the professional  
consequences arising from a adverse decision of the Commission, we agree that to  
prevent solicitors from having any recourse to an external court is, as Lord Lester of  

Herne Hill succinctly stated in his legal opinion, to effectively deny a ‘civil right of  
access to a court.’ We further believe that the appeal process should be two-way  
and that complainants should also have the right to externally appeal the  
Commission’s decision.  
12. Costs  
We agree that the complaints procedure should be easily accessible for those who  
have suffered loss because of poor service and that there should be no  
insurmountable financial barrier. We further agree that solicitors against whom a  
claim is brought should pay a specific levy over and above that paid by all members  
of the profession. However we are of the opinion that the requirement for a
practitioner to pay all the costs of bringing a case to the Commission, whether a  
complaint is successfully upheld or not, is highly objectionable and creates a system  
open to abuse by vexatious claimants.  
13. Apart from being grossly unfair and disproportionate to expect one party to bear the  
entire cost of the complaints procedure, we see here the destruction, at a stroke, of  
the inherent and vital notion of ‘innocent until proven guilty.’ We also see a genuine  
risk, when added to the catalogue of bad news about Scots law and procedures  
down the last few years (for example, the “temporary sheriffs” fiasco, the McKie case  
etc), of Scots law and procedure becoming a laughing stock. This would inevitably  
lead to law graduates leaving the country and those outside Scotland portraying our  
system as being “Third World” or undemocratic in nature.  
14. There should be some mechanism in place whereby complaints are independently  
and sensibly sifted with those lodged maliciously or vexatiously being removed from  
the process at a very early stage. We believe this would help ease an already  
overburdened system by allowing more time for genuine complaints to be  
considered. Moreover, should a malicious complaint be identified, we are of the  
opinion that some form of compensation should be paid to the solicitor in question  
(albeit with a high test such as that governing the award of expenses against an
applicant in Employment Tribunals).  
14. Compensation
Although we are in agreement as to a rise in the level of compensation payable, we  
believe that the increase of the threshold for Inadequate Professional Services from  
£5,000 to £20,000 is grossly excessive with no explanation given by the Executive for
such a rise. We are particularly concerned that this figure appears to have been  
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taken from the White Paper on ‘The Future of Legal Services: Putting The Consumer  
First’, published by the Government in the wake of Sir David Clementi’s report into  
the reform of legal services in England and Wales. We are in agreement with the  
Law Society that the conclusions reached by the Clementi report are based on a  
careful factual analysis of the much larger and more highly remunerated English  
system. There is no reference here to Scotland and that the importation of an  
English solution, and with no empirical evidence about the Scottish Profession’s  
earnings and ability to pay, this seems is wholly inappropriate. As an aside we note  
that, the maximum level of compensation which can be awarded by the Scottish  
Solicitor’s Discipline Tribunal for findings of professional misconduct remains at  
£5,000. We do not see why there should be such a large discrepancy between the  

two – particularly when professional misconduct is so much more serious. We would  
have thought caps of £15,000 for the more serious offence and £5,000 for the lesser  
offence – both index linked – would be much fairer to all concerned.  
15. Access to Justice
We believe that high levels of compensation will undoubtedly have a detrimental
effect on small firms and those in rural areas. While the threat of spiralling costs  
aiding the removal of those firms whose work is either negligent or of poor quality is  
understood, we see no merit or advantage to the profession or, more importantly, the  
public, in forcing honest firms out of the marketplace purely as a result of arbitrary  
financial penalties.  
16. The effect on those living in rural areas should also be closely considered. If small  
practices in rural areas are concerned about the potential threat of expensive claims  
being made against them, and are already experiencing problems in recruiting young  
trainees and newly qualified solicitors, they may cease to offer those services which  
are most necessary, and yet prone to generating the most complaints. While we  
recognise that there are clear advantages to be gained by other firms in the reduction  
of the overall number of legal practices, there are distinct disadvantages for the  
public interest and for rurally-based clients, who may be left with significant barriers  
to the obtaining of local and cost effective legal advice. We believe that such  
consequences would benefit no-one.
17. Conclusion  
The need for an independent complaints system has long been – in our view –  
unarguable. The trouble with the present proposals is they would replace one  
fundamentally flawed system with another. The veneer of independence would swiftly  
disappear once the necessary and inevitable judicial and ECHR challenges expose  
the substantive problems set out above.  
Solicitors are charged with protecting their clients’ interest under a system based on  
centuries of the rule of law and the prevention of arbitrary injustice. The Bill proposes  
what would appear to be a state-supported kangaroo court which proceeds on a  
presumption of guilt not innocence. For a 21st Century Scotland, such an outcome  
would be regrettable when (a) the basic thrust behind the reform is well founded; and  
(b) proper attention to the consequences of the presently ill-thought out detail could  
yet give Scotland a fine model for a modern supervisory complaints system.  
CCW LLP 
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Submission from Ewan Alexander for the Legal Profession and Legal Aid (Scotland) 
Bill

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Alexis Hunter for the Legal Profession and Legal Aid (Scotland) Bill 

As a solicitor in practice I write to express my concerns and disquiet at the proposals 
contained within the Legal Profession and Legal Aid (Scotland) Bill. I wish my opposition to 
the Bill to be noted and advise that I support the letter of concerns of Iain G Gow, Solicitor, 
Glasgow as sent to you today by e-mail. 

Please place this e-mail before the Committee and acknowledge by e-mail that my opposition 
has been noted. 
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Submission from Alison Arbuthnot for the Legal Profession and Legal Aid (Scotland) 
Bill

As a solicitor working within private partnership in Scotland I wish to bring the following 
concerns to the Committee as regards what will be considered to be the negative impact both 
on consumers and the legal profession itself from the enactment of the Legal Profession and 
Legal Aid (Scotland) Bill as it presently stands. 

Compensation 

The Legal Services Complaints Commission will have power to direct a practitioner to pay 
compensation of up to £20,000.00 to a complaining client.  In the last two years the upper 
limit of such compensation following upon a finding of inadequate professional service 
increased from £2,000.00 to £5,000.00 but the Commission has quadrupled that sum for loss 
suffered or inconvenience or distress caused to the client as result of the IPS.  Clearly it is a 
punitive measure against the solicitor from which the complainer benefits.  No explanation of 
how this figure was computed has been given or indeed any justification provided for the 
sharp increase.  It is assumed to be
based upon income.  If that is indeed the case then how can there possibly be justification for 
an across the board figure of £20,000.00?  There are enormous income disparities between 
solicitors cross border and indeed between urban and rural communities.  We appreciate that 
it was the English White Paper on Complaints Handling that introduced the £20,000.00 figure.  
An English solution appears to be being imposed on a Scottish problem. 
Many Scottish firms operating from an income of Legal Aid only will find their position 
untenable in the event of one such award made against them in any fiscal year.  Between 
1992 and 2004 there was no increase whatsoever in the Legal Aid rates in Scotland.  
Subsequent increases were minor and certainly not in line with the increased levels of 
compensation.  Legal Aid rates applicable to solicitors in England are twice those of their 
Scottish counterparts.  This is an anomaly that has never been properly addressed but in our 
view should be reflected in the compensation levels. 

Cost

There is no proper cost or cost benefit analysis of the new Scottish Legal Complaints 
Commission.  It’s predicted budget for the first year is £2.4 million, to be borne by the 
profession What check will be put upon the general levy that is imposed on each individual 
case? 

No Fault Liability 

It has been propagated that the charging mechanism for the Commission is based on the 
premise of “polluter pays”.  This is not the case.  Irrespective of whether or not a complaint is 
upheld the practitioner complained of is expected to pay a case fee (presently estimated at 
£300.00).  To put it mildly this gives concerns for an abuse of process.  It will act as a positive 
encouragement to dissatisfied (justified or otherwise) clients feeling free to advance even 
nonsensical claims as there will be no financial deterrent upon them not to do so.  It is only 
equitable that those advancing frivolous claims, at the very least, should be made to pay the 
Reporter’s fee.  It is strongly felt within the profession that this particular aspect of the 
Commission’s powers is a clear breach on the individual solicitors human rights.  There is 
absolutely no balance in a system where if the complaint is upheld the solicitor pays and if the 
complaint is not upheld then the solicitor pays.  This is contrary to natural justice. 

Access to Justice

As already touched upon Legal Aid practitioners work with marginal profit levels.  The 
compensation awards that can be made against them have quadrupled without there being a 
correlative increase in Legal Aid rates.  Practices operating solely from Legal Aid are unlikely 
to be able to absorb the increased costs.  Such practitioners regularly undertake Legal Aid 
Advice and Assistance work that garners them very small fees, regularly less than £150.00.  
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Having regard to the complaint levy fee alone such practitioners are unlikely to consider it 
worth their while continuing to do such work.  The present Legal Aid rate for Advice and 
Assistance amounts to £40.50 per hour.  To pay for one complainer’s Reporter’s fee alone a 
solicitor would require to complete seven-and-a-half hours work, virtually a full working day.  
Likewise this will impact upon a solicitors willingness to take on board particular types of work.  
There are various areas of the law (including divorces, boundary disputes and interdict 
actions generally, to give but a few examples) where clients rarely feel that the law has 
served them well.  In many of these cases there is no absolute solution for a client and a 
compromise is forced upon him either through expediency or the Courts.  These dissatisfied 
clients basically look to take out their frustration upon their legal advisor.  The system as laid 
down by the Commission will frankly encourage them to do so. 

Independence

The Commissions Committee will be appointed by Scottish Ministers.  Therefore these 
appointments are political.  It is a genuine concern that these appointees will be swayed by 
political opinion and there will not be neutrality in dealing with complaints.  Many solicitors fear 
the Commissions appointment will go the way of the FSA whose rulings against IFAs are 
based on political pressure and no proper findings of negligent handling. 

Appeal

The only appeal within this system is to a further committee rather than a stand-alone, 
independently appointed body.  No indications have been given this as a level of proof that 
will be considered by the Commission and the Appeal Committee yet the Commission has the 
right to deal with a negligence case valued at less than £20,000.00.  No guidance is given as 
to the burden of proof.  In acts of negligence against every other professional body this simply 
does not happen and the complainer is obliged – appropriately in our view – to establish his 
loss to the satisfaction of a Court.  Yet in this instance the Committee is made up of a majority 
of lay persons who carry the same powers as Sheriffs and Judges.  Why then are solicitors 
adjudicated upon by political appointees with no legal background whatsoever?  All 
negligence claims should remain within the appropriate forum at the Sheriff Court or Court of 
Session. 

Human Rights

Having regard to the foregoing we cannot accept the new system complies with the European 
Convention of Human Rights.  The Board is politically appointed no solicitor representation is 
guaranteed, there is no proper appeals forum and case fees are paid by the solicitor even if 
he is exonerated. 

We would ask the Committee to take all of the foregoing in to account when finalising the 
terms of the Bill.   
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Submission from Alison McKean for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to outline my concerns about the above Bill. I consider that the Bill is flawed in 
several respects and that it will not improve on the complaints system currently operated by 
the Law Society of Scotland. 

They key issues that arise from the Bill are as follows:- 

1. Cost

No detailed cost or cost-benefit analysis has been undertaken in respect of the new Scottish 
Legal Complaints Commission. However, it will undoubtedly cost more than the Law Society’s 
existing Client Relations Office, particularly as the work currently carried out on a voluntary 
basis by committee members and reporters will in the future be conducted by paid 
employees. These costs are proposed to be met by a general levy on the legal profession in 
addition to fees charged to solicitors for every case considered, whether upheld or not. 

If the government feels that a completely independent complaints system is required by the 
public, then the public should fund it. As usual, the real costs of the scheme will only reveal 
themselves once it has been up and running for some time. This will almost invariably be 
greater than any cost estimates produced at a time when the details of the scheme have not 
been finalised. In effect, the proposal to pass the burden of the expenses of the scheme on to 
solicitors will amount to a tax on practicing law in Scotland. 

There is no point in having change for the sake of it. Detailed and reliable costings must be 
obtained in relation to the new Commission. Unless such costings clearly demonstrate the 
new Commission will be equally or more cost effective than the current Law Society scheme, 
Part 1 of the bill should not proceed. 

2. Levels of Compensation 

The proposed increase in the level of compensation for Inadequate Professional Service 
(“IPS”) from £5000 to £20 000 has no justification and is unacceptable. It is shocking that 
such sums should be contemplated in circumstances where the service has been poor rather 
than negligent.  

What other trade or profession has to endure such a system? In any other service sector, if a 
business provides a shoddy service, the customers will simply take their business to a 
competitor in the future. The market corrects problems with shoddy service. 

It seems that the figure of £20 000 has been introduced for no other reason than that is the 
proposed level in England and Wales. So much for Scottish solutions for Scottish problems! If 
there is no ground swell of public opinion and evidence of consumers actually needing such a 
remedy, why is being introduced at all? 

Surely there would be more voter demand to introduce IPS claims for e.g. garages, builders, 
electricians etc. It is in these unregulated sectors that consumers would benefit from such 
increased rights.  

Also, no other regulated professions are being saddled with such a system (as well as the 
privilege of paying the costs of running it!). Why are doctors, dentists, surveyors and 
accountants not being subjected to such a burden on their ability to provide professional 
services?  

Solicitors have paid for their “monopoly” on legal services with the guarantee fund and the 
master policy. Any additional burdens are not justified. 

3. No Fault Liability 
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It is not reasonable to require the solicitor to pay a case handling fee irrespective of whether 
the complaint is upheld. Such a rule will provide scope for abuse as, from a purely economic 
perspective, it will be in solicitors’ interest to pay a sum just less than the case fee to clients 
with unfounded complaints.  

The solicitor should not be obliged to contribute where the complaint is not upheld. In 
addition, there should at the very least be the ability to charge the complainer where it is 
decided that the complaint was without foundation, or made in bad faith. 

4. Conduct Issues 

The new commission should not have any power to compel the Law Society to take specific 
action in any conduct issues. The ability to determine whether a person’s conduct falls short 
of the required standard is one of the core principles of being a profession. 

5. Guarantee Fund/Master Policy 

The Bill gives the new Commission the power to oversee the running of both the master 
policy and the Guarantee Fund. No justification for these powers has been offered and there 
was no mandate for their introduction in the Scottish Executive’s consultation. 

6. Access to Justice 

There are certain types of work such as conveyancing and civil litigation, particularly 
matrimonial matters, which involve advising highly demanding clients who are undertaking a 
stressful experience. These are more likely to give rise to complaints than other types of work.  

If the current scheme were enacted, there is no doubt that high street firms around Scotland 
will have to increase fees significantly and/or withdraw from some types of work altogether. 
Either way it is the public who will eventually lose out. Particularly as regards smaller firms in 
rural areas and as regards legal aid (where there is no prospect of passing costs on to clients) 
it will become difficult for clients to obtain advice about certain types of matters. This cannot 
be in the public interest. 

In addition to the damaging effect on access to justice, any downturn in the solicitors’ 
profession could have serious economic impacts, particularly in rural areas. 

7. Human Rights 

In terms of the Scotland Act, any legislation which is incompatible with EC Law or the ECHR 
is ultra vires. 

Appointments to the new Commission are made by the Scottish Ministers and there is no 
guarantee of solicitor representation. In addition, there is no right of appeal allowed. This is 
contrary to Article 6 of the ECHR. 

It is one of the fundamental principles of EC law that EU citizens have the freedom to pursue 
their chosen trade or profession without disproportionate or intolerable interference from the 
state.

The right to pursue your chosen profession is a “property” right in terms of Article 1 of 
Protocol 1 of the ECHR. 

Article 14 of the ECHR provides that convention rights are to be enjoyed without 
discrimination. I understand that membership of a particular profession has been recognised 
as a distinct group which can be discriminated against.   

There is no evidence that an increased IPS award is needed. To introduce such a rule simply 
because it applies south of the border is not a sufficient justification. Likewise, what is the 
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justification for making solicitors bear the cost of the scheme? These measures are therefore 
unjustified and are not proportionate. 

The IPS procedure applies only to solicitors. No other regulated professions are compelled to 
operate such a scheme. To force solicitors alone to accept such a scheme is discriminatory. 

 It would therefore appear that the Bill violates Article 6, Article 1 of Protocol 1 and article 14 
of the ECHR. 

Conclusion 

As currently drafted, the Bill is flawed and many of its provisions place an unfair burden on 
solicitors. It will also have an adverse effect of the public interest generally. I would hope that 
the foregoing points will be considered carefully by the Parliament and substantial 
adjustments made as appropriate. In any event, I do not see that the Presiding Officer could 
safely sign the declaration of convention compliance for the bill for the reasons which I have 
outlined.

I look forward to hearing from you. 
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Submission from Alison Phillips for the Legal Profession and Legal Aid (Scotland) Bill 

Whilst I personally have no difficulty with the complaints handling part of the profession being 
dealt with totally independently I wonder given the penalties to be imposed upon us and the 
fees for the independent body which will be levied on Solicitors if there will be a 
correspondence increase in the Legal Aid rates. 

If not perhaps the Scottish Parliament is just simply of the view that Legal Aid should simply 
be cancelled out of the system all together and perhaps they should just simply come out and 
say that. 

Given that there is now a draft Bill to do away with the exclusive rights of audience to legal 
profession, i.e., to appear in Court perhaps they are now formulating similar draft proposals 
for Dentists and open heart Surgeons, i.e., for laymen to do these things also. 

Clearly there is no difficulty with that but perhaps each young person embarking on his career 
commences five years training it would be fair to indicate to him that once he has obtained his 
legal qualification or indeed a medical qualification that it will not be worth very much because 
anybody and everybody will be able to do the job after a couple of minutes training. 
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Submission from Robert Forman for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern at the proposals contained in this Bill.  

I am a solicitor with 30 years experience in private practice.  

I am concerned that the limit of £20,000 for inadequate professional service awards is 
excessive.  

The suggestion that the Commission should have powers in relation to assessing matters of 
negligence up to £20,000 cuts across all considerations of proper legal process and natural 
justice.   Neither party would have any right of appeal as presently drafted.  

A lack of an independent appeal procedure and reliance upon judicial review is contrary to 
proper legal opinion.

The imposition of a levy in respect of complaints is fraught with difficulty.  How are frivolous or 
vexatious complaints to be dealt with?   

It seems incredible that they way the Bill is currently phrased a solicitor could agree to 
conduct a free diagnostic interview for a client and then thereafter be exposed to paying a 
£300 levy in relation to a complaint arising from that interview.  The profession has a tradition 
of carrying out pro bono work for charitable organisations and other entities and the proposals 
in the Bill are a complete disincentive to do this sort of work.  
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Submission from William Nelson for the Legal Profession and Legal Aid (Scotland) Bill 

As a Solicitor with over 20 years experience in private practice, I am 
writing to express my concern at the proposals contained in this Bill. 

It appears to me that some of the proposals contained in the Bill are not 
compliant with Human Rights Regulations.  It is clearly unacceptable that 
any proposed legislation should at the outset evidently fail to be so 
compliant and betrays a failure to consider the matter properly.  A reliance 
on judicial review to correct inbuilt procedural irregularities is not an 
adequate safeguard and indeed is a recipe for avoidable litigation. 

The granting of powers to a quango to determine substantive issues of 
alleged negligence takes away from Solicitors the right to have such issues 
determined by a Court in the same way as every other individual and 
organisation who live, operate or practice in Scotland and appears to be an 
attempt to "get at" Solicitors.  I am not aware that there is any "unmet 
need" for such powers being required. 

Overall my impression is that as the Bill stands, it will create an ethos 
whereby Solicitors will feel required to practice "defensive law".  They 
will feel compelled to consider their own position almost as a priority to 
considering the position of any prospective client. 

The obvious impact here is a reduction on being willing to take on any case 
or client where there appears to be any awkwardness or difficulty, 
potentially leaving members of the public without effective legal recourse, 
which is clearly not in the public interest as a whole. 

The proposed Bill as it stands does not sensibly address issues which quite 
properly can be accepted as fair and reasonable, such as, the setting up of 
an independent complaints body but strays into areas which are not 
ultimately in the public interest and indeed will harm that interest. 
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Submission from Amanda Millar for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to outline my concerns about the above Bill. I consider that the Bill is flawed in 
several respects and that it will not improve on the complaints system currently operated by 
the Law Society of Scotland. 

They key issues that arise from the Bill are as follows:- 

1. Cost

No detailed cost or cost-benefit analysis has been undertaken in respect of the new Scottish 
Legal Complaints Commission. However, it will undoubtedly cost more than the Law Society’s 
existing Client Relations Office, particularly as the work currently carried out on a voluntary 
basis by committee members and reporters will in the future be conducted by paid 
employees. These costs are proposed to be met by a general levy on the legal profession in 
addition to fees charged to solicitors for every case considered, whether upheld or not. 

If the government feels that a completely independent complaints system is required by the 
public, then the public should fund it. As usual, the real costs of the scheme will only reveal 
themselves once it has been up and running for some time. This will almost invariably be 
greater than any cost estimates produced at a time when the details of the scheme have not 
been finalised. In effect, the proposal to pass the burden of the expenses of the scheme on to 
solicitors will amount to a tax on practicing law in Scotland. 

There is no point in having change for the sake of it. Detailed and reliable costings must be 
obtained in relation to the new Commission. Unless such costings clearly demonstrate the 
new Commission will be equally or more cost effective than the current Law Society scheme, 
Part 1 of the bill should not proceed. 

2. Levels of Compensation 

The proposed increase in the level of compensation for Inadequate Professional Service 
(“IPS”) from £5000 to £20 000 has no justification and is unacceptable. It is shocking that 
such sums should be contemplated in circumstances where the service has been poor rather 
than negligent.  

What other trade or profession has to endure such a system? In any other service sector, if a 
business provides a shoddy service, the customers will simply take their business to a 
competitor in the future. The market corrects problems with shoddy service. 

It seems that the figure of £20 000 has been introduced for no other reason than that is the 
proposed level in England and Wales. So much for Scottish solutions for Scottish problems! If 
there is no ground swell of public opinion and evidence of consumers actually needing such a 
remedy, why is being introduced at all? 

Surely there would be more voter demand to introduce IPS claims for e.g. car mechanics, 
estate agents, builders, electricians etc. It is in these unregulated sectors that consumers 
would benefit from such increased rights.  

Also, no other regulated professions are being saddled with such a system (as well as the 
privilege of paying the costs of running it!). Why are doctors, dentists, surveyors and 
accountants not being subjected to such a burden on their ability to provide professional 
services?  

Solicitors have paid for their “monopoly” on legal services with the guarantee fund and the 
master policy. Any additional burdens are not justified. 

3. No Fault Liability 
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It is not reasonable to require the solicitor to pay a case handling fee irrespective of whether 
the complaint is upheld. Such a rule will provide scope for abuse as, from a purely economic 
perspective, it will be in solicitors’ interest to pay a sum just less than the case fee to clients 
with unfounded complaints.  

The solicitor should not be obliged to contribute where the complaint is not upheld. In 
addition, there should at the very least be the ability to charge the complainer where it is 
decided that the complaint was without foundation, or made in bad faith. 

4. Conduct Issues 

The new commission should not have any power to compel the Law Society to take specific 
action in any conduct issues. The ability to determine whether a person’s conduct falls short 
of the required standard is one of the core principles of being a profession. 

5. Guarantee Fund/Master Policy 

The Bill gives the new Commission the power to oversee the running of both the master 
policy and the Guarantee Fund. No justification for these powers has been offered and there 
was no mandate for their introduction in the Scottish Executive’s consultation. 

6. Access to Justice 

There are certain types of work such as conveyancing and civil litigation, particularly 
matrimonial matters, which involve advising highly demanding clients who are undertaking a 
stressful experience. These are more likely to give rise to complaints than other types of work.  

If the current scheme were enacted, there is no doubt that high street firms around Scotland 
will have to increase fees significantly and/or withdraw from some types of work altogether. 
Either way it is the public who will eventually lose out. Particularly as regards smaller firms in 
rural areas and as regards legal aid (where there is no prospect of passing costs on to clients) 
it will become difficult for clients to obtain advice about certain types of matters. This cannot 
be in the public interest. 

In addition to the damaging effect on access to justice, any downturn in the solicitors’ 
profession could have serious economic impacts, particularly in rural areas. 

7. Human Rights 

In terms of the Scotland Act, any legislation which is incompatible with EC Law or the ECHR 
is ultra vires. 

Appointments to the new Commission are made by the Scottish Ministers and there is no 
guarantee of solicitor representation. In addition, there is no right of appeal allowed. This is 
contrary to Article 6 of the ECHR. 

It is one of the fundamental principles of EC law that EU citizens have the freedom to pursue 
their chosen trade or profession without disproportionate or intolerable interference from the 
state.

The right to pursue your chosen profession is a “property” right in terms of Article 1 of 
Protocol 1 of the ECHR. 

Article 14 of the ECHR provides that convention rights are to be enjoyed without 
discrimination. I understand that membership of a particular profession has been recognised 
as a distinct group which can be discriminated against.   

There is no evidence that an increased IPS award is needed. To introduce such a rule simply 
because it applies south of the border is not a sufficient justification. Likewise, what is the 
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justification for making solicitors bear the cost of the scheme? These measures are therefore 
unjustified and are not proportionate. 

The IPS procedure applies only to solicitors. No other regulated professions are compelled to 
operate such a scheme. To force solicitors alone to accept such a scheme is discriminatory. 

 It would therefore appear that the Bill violates Article 6, Article 1 of Protocol 1 and article 14 
of the ECHR. 

Conclusion 

As currently drafted, the Bill is flawed and many of its provisions place an unfair burden on 
solicitors. It will also have an adverse effect on the public interest generally. I would hope that 
the foregoing points will be considered carefully by the Parliament and substantial 
adjustments made as appropriate. In any event, I do not see that the Presiding Officer could 
safely sign the declaration of convention compliance for the bill for the reasons which I have 
outlined.

I look forward to hearing from you. 
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Submission from Laura Anderson for the Legal Profession and Legal Aid (Scotland) 
Bill

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Angus MacLeod for the Legal Profession and Legal Aid (Scotland) 
Bill

I wish to make representations on certain aspects of the Bill which cause me concern. 

I have held a Practising Certificate as a solicitor since 1999 during which time I have delivered 
service to clients and had experience of managing their expectations on many types of remits 
and transactions. 

If the end result of a revised complaints procedure is risk management to a degree that 
manifests itself in refusal by solicitors to take on certain kinds of work, or letters of 
engagement from solicitors with more disclaimers on what the solicitor will not do than 
explanation of what he will actually do, that will be a poor result for the public. The LPLA Bill 
as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1. Intimating the complaint to the firm to be dealt with in accordance with the firm’s 
complaints procedure. 

2. In the event of ongoing dissatisfaction, intimating the complaint to the Law Society. 

3. In appropriate cases, appointment by the Law Society of a Reporter to investigate the 
complaint.

4. In the event of dissatisfaction on handling of the complaint by the Law Society, 
complaining to the Scottish Legal Services Ombudsman about that handling as a result of 
which matters can be referred back to the Law Society to reopen the complaint. 

5. Loss through professional negligence can be pursued through the civil courts 
(assisted, I would have thought, if there has been an adverse decision from the Law Society 
on the service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, has not 
received proper emphasis in the analysis of the existing complaints process. The increase in 
compensation for inadequate professional service to £20,000 is evidence of that point. Court 
action for negligence exists as a remedy against all service providers.  The existing 
complaints procedure against lawyers is an additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above process 
(complaint to the Law Society) with the right to complain to the Scottish Legal Complaints 
Commission (SLCC).  My concerns about the proposed SLCC procedure are:- 

1. Every complaint registered by the SLCC requires the firm against whom the 
complaint is made to pay a fee (apparently £300 is the suggested fee) which is non returnable 
even if the complaint is unfounded (even vexatious).  The person making the complaint pays 
nothing. This is “consumer friendly” but unfair to solicitors without the counter balance I 
mention at point 3. 

2. There is no need for an aggrieved client to exhaust internal complaints procedures 
before submitting a complaint to the SLCC. 

3. The “no cost to the client” procedure makes it unfairly attractive for a client to raise all 
issues through the SLCC rather than internal complaints procedures or court action for 
professional negligence. 

4. A more balanced approach would be for the firm to have the right to collect the £300 
fee from the complainer in the event that :- 
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(a) internal complaints procedures have not been properly pursued; and/or 

(b) their complaint is unsuccessful. 

5. The SLCC seems to be a body financed by a levy on solicitors, controlled by others 
and accountable only to the Scottish Executive but not to solicitors.  This seems inherently 
unfair.  In addition, solicitors will have no control at all on the costs of the body they are being 
asked to finance. 

6. The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by the Law 
Society that the SLCC does not comply with the European Convention of Human Rights if 
there is no right of appeal to a Tribunal or Court is important. 

7. Some complaints “fall asleep” if the complainer does not supply information to the 
Law Society within a reasonable timetable of being requested to do so. Removal of the 
Ombudsman from the process will inevitably mean that the SLCC ends up having to favour 
the complainer in such situations at the expense of what the solicitor or firm may consider to 
be fair. 

8. Raising the compensation for inadequate professional service from £5,000 (a level 
which was raised from £1,000 in 2005) to £20,000 unfairly removes court adjudication on 
professional negligence from the rights of a solicitor/firm.  It is reasonable to assume that, if 
the amount of a claim is likely to be less than £20,000 the client will complain to SLCC rather 
than raise professional negligence proceedings.  The proposed SLCC process allows the 
clients (entirely free of cost or risk) to have the claim investigated and considered. Again this 
is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to solicitors. I would 
hope that the Justice 2 Committee will be able to establish a better balance in its final 
proposal for the SLCC than currently exists in the LPLA Bill as drafted.   
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Submission from Heidi Archibald for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from A McEwan for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to submit my views on the above bill. From consideration of its terms the Bill is 
potentially in breach of Human Rights legislation due to the lack of an appeals process. It is 
inequitable in that the cost of complaints is met by the complainee (either the legal profession 
as a whole or individuals pursuant to mediation) rather than the complainer - irrespective of 
merit. There is a lack of independence from Government which given current public concerns 
about undue influence in public life is a grave defect. 

Determination of negligence is and should remain a matter for the courts. Given that central 
government is determined to make it more difficult for it to be held responsible for its own 
negligence and to pay less when it is caught out (miscarriages of justice) then this present 
draft legislation smacks strongly of one rule for legislators and a different rule for others. 

The proposed levels of compensation for inadequate professional service are absurdly large. I 
have no doubt that this will drive solicitors away from certain practice areas and will render 
certain forms of work - and possibly entire practices - uneconomic. This legislation will reduce 
client choice and access to legal services which is contrary to what our democratic system 
and representatives should be seeking to achieve. In all areas it will cause solicitors to 
practice more defensively with an inevitable deterioration in the value and effectiveness of the 
service to the Scottish people. It will undoubtedly increase costs to clients. 

Much of this bill is unnecessary and wrong. Whilst the objectives behind it are laudable the 
terms of the bill actually do more harm than good. 
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Submission from William Burns for the Legal Profession and Legal Aid (Scotland) Bill 

It seems more than a little sinister that many legal bodies have been invited to make oral 
presentations before the Justice 2 Committee and no individuals have been invited.   It would 
have been more fruitful if more people who have fallen victim to many of these self-regulatory 
bodies had been invited.   Personally, I do not see any point in inviting the legal bodies to 
appear before the Committee because we all know that their interests lie almost entirely in 
making a “buck”, at the expense of customer care.   They are quite happy that the complaints 
procedures are useless in that regard.   Nevertheless, unlikely though it may be, I would hope 
that the J2C take all the written submissions from individuals seriously and not let them be 
undermined by those legal bodies with a vested interest in continuing to control the 
complaints processes.

Response to the proposed Bill’s main points:

1. “A new Scottish Legal Complaints Commission, led by a Board with a non-
lawyer majority and a non-lawyer chair, acting as a gateway to receive 
complaints about lawyers which cannot be resolved at source (but with an 
emphasis on complaints being resolved at source where possible.” 

It is unsettling to think that any number of lawyers, even one, will sit on the Board of the 
Scottish Legal Complaints Commission because people, especially those who seldom employ 
the services of lawyers, hold an unmerited deference for them and are liable to be swayed by 
the pompous predispositions of even one lawyer in their midst.   One could be employed in a 
counselling role but with no input as far as concerns decision-making. 

2.  “The new Commission taking over responsibility for handling complaints 
about inadequate professional service from the legal professional bodies, the 
Scottish Legal Services Ombudsman and the Scottish Solicitors Discipline 
Tribunal.”

I am in full agreement that the new Commission takes over responsibility for handling 
complaints about inadequate professional service from the legal professional bodies, but, of 
course, “inadequate professional service” covers everything from minor irritation to extreme 
exasperation to the gravest fraud. 

3. “Maximum amount of compensation for inadequate professional service 
complaints being raised to £20,000.”

Given that there is no limit of which a client can be defrauded, there should be no limit on the 
amount of compensation with which a client can be compensated. 

4. “Responsibility for professional discipline remaining with the legal 
professional bodies and discipline tribunals but the way in which such 
complaints are handled being overseen by the Commission.”

Responsibility for professional discipline should be overseen by the Commission otherwise 
the Commission will be a toothless tiger with self-regulation and unaccountability maintained 
in safety by the professional bodies.   The Commission ought to be considered a professional 
body the minute it is set in motion. 

5. “First Steps towards giving rights of audience and rights to conduct litigation 
to members of other professional or other bodies.”

It is over ten years since the rights of audience and rights to conduct litigation in the Scottish 
Courts to other professional bodies and persons were enacted, so there should be no need to 
take any “steps”.  It ought to be introduced in toto, immediately.

6. “Transfer of responsibility from the courts to the Scottish Legal Aid Board for 
granting and terminating legal aid in serious criminal cases.” 

Whichever is the most cost effective! 

7. “Enabling the Scottish Legal Aid Board to fund certain advisors other than 
solicitors to provide advice and assistance.”
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The Scottish Executive should finance the Legal Aid Board directly, instead of it being 
financed by way of their colleagues in the Law Society.   Although it is still the public purse 
that pays, I am sure vast sums of money would be saved as I am sure the Scottish Executive 
would not be so keen to part with taxpayers’ money to lawyers who abuse the present 
routinely unsupervised gravy-train set-up.   However, irrespective of whether or not the 
financing is taken out of the hands of the Law Society, I think it is imperative that professional 
bodies, persons and certain advisors other than solicitors should be funded to provide advice 
and assistance. 

In Summation

If this Commission is to be taken seriously by the public, it must be composed entirely of lay 
people with no connection to the legal profession.   Similarly, no one who is associated with 
the legal profession should be involved in any role with the J2C in its consideration of the 
Legal Profession and Legal Aid (Scotland) Bill, advisory or otherwise.   If they are, it would go 
beyond a “conflict of interest” situation, because there would be no conflict; people associated 
with the legal profession could not be impartial on this Bill and would be 100 per cent in favour 
of retaining the antiquated almightiness of the tried and failed status quo.   Their plan of action 
would be simply to create a window-dressing forum in pretence that the Bill has been 
considered fairly.   The influence these thespian lawyers have on political committees brings 
to mind the old cliché about the undesirability of lunatics running the asylum. 

As far as concerns the Commission, a lawyer could be employed on a consultative basis, but 
to be either regarded or disregarded by the Commission according to the efficacy of the 
advice, but he/she should have no additional powers to become involved in decision-making. 
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Submission from Susan Black for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Stephen Cowan for the Legal Profession and Legal Aid (Scotland) Bill 

I refer to the above and wish to provide a written submission.  

I do not wish to comment on all of the Bill, but simply the level of compensation and the effect 
this will have on access to justice.  

My submission relates to the following scenario which has occurred over the last week and 
could be typical for Solicitors. 

A new client contacted me with a fairly complex intellectual property dispute.  I am not an 
expert in this area, but have just completed a six month module on Intellectual Property Law 
whilst studying for a Masters Degree.  The gentleman concerned has been to a specialist 
lawyer who has given him good advice, but he simply cannot afford his fee.  I am willing to 
deal with the matter for a lower fee and, whilst I do not consider my advice will be in any way 
negligent or inadequate, I am concerned that if the client was to be dissatisfied, for any 
reason, I could have a potential liability claim for up to £20,000. 

I genuinely wish to assist this gentleman because he seems a reasonable individual with a 
good claim and who has been very badly treated in a business relationship.  However, I have 
reluctantly told him that in view of the impending proposals I am not in a position to take the 
risk of representing him.  Sadly, he is now without legal representation, although I suppose he 
could himself raise an action of Count, Reckoning and Payment in the Sheriff Court if he 
wishes, as well as a separate action in the Court of Session for breach of copyright for the 
unauthorised de-compilation of a computer program. 

I do not wish to come across as a whinging Solicitor, but genuinely feel the wider public will 
not be best served by these proposals. 
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Submission from Tony Burgess for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern about this bill. Already there are areas of law and areas of the 
country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

I work in a firm of solicitors where we act largely for individuals, often in difficult 
circumstances. We fully recognise that if an error made causes loss, compensation should be 
paid. What cannot be acceptable is for the proposed new commission to have power to 
impose a penalty of up to £20,000 without proof of fault or loss. It is particularly concerning 
that there would be no appeal available against any such decision. Right-minded individuals 
would be troubled at the idea that the funding of the commission should be dependent on 
payments based on the number of complaints made against a firm, even if those complaints 
were wholly unjustified and were rejected. 

Like many other firms, we will have to consider carefully whether we can continue to do work, 
often at Legal Aid rates, for clients who already feel aggrieved about something and may well 
complain about our services if the outcome is not to their liking. That would lead to a further 
reduction in the availability of legal advice in certain important areas of the law. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. The apparent reason for the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments 
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Submission from Alexander Burn for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern about this bill. Already there are areas of law and areas of the 
country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

I work in a firm of solicitors where we act largely for individuals, often in difficult 
circumstances. We fully recognise that if an error made causes loss, compensation should be 
paid. What cannot be acceptable is for the proposed new commission to have power to 
impose a penalty of up to £20,000 without proof of fault or loss. It is particularly concerning 
that there would be no appeal available against any such decision. Right-minded individuals 
would be troubled at the idea that the funding of the commission should be dependent on 
payments based on the number of complaints made against a firm, even if those complaints 
were wholly unjustified and were rejected. 

Like many other firms, we will have to consider carefully whether we can continue to do work, 
often at Legal Aid rates, for clients who already feel aggrieved about something and may well 
complain about our services if the outcome is not to their liking. That would lead to a further 
reduction in the availability of legal advice in certain important areas of the law. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. The apparent reason for the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments 
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Submission from Iain McGregor for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern about this bill. Already there are areas of law and areas of the 
country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

I work in a firm of solicitors where we act largely for individuals, often in difficult 
circumstances. We fully recognise that if an error made causes loss, compensation should be 
paid. What cannot be acceptable is for the proposed new commission to have power to 
impose a penalty of up to £20,000 without proof of fault or loss. It is particularly concerning 
that there would be no appeal available against any such decision. Right-minded individuals 
would be troubled at the idea that the funding of the commission should be dependent on 
payments based on the number of complaints made against a firm, even if those complaints 
were wholly unjustified and were rejected. 

Like many other firms, we will have to consider carefully whether we can continue to do work, 
often at Legal Aid rates, for clients who already feel aggrieved about something and may well 
complain about our services if the outcome is not to their liking. That would lead to a further 
reduction in the availability of legal advice in certain important areas of the law. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. The apparent reason for the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments 
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Submission from Carl Crone for the Legal Profession and Legal Aid (Scotland) Bill 

I write to register my strongest concerns regarding the proposals contained in the Bill

Whilst not having the opportunity to consider the terms of the Bill in detail – one aspect in 
particular gives me concern and that relates to the proposal for an initial non-returnable 
deposit of £300 payable by the legal agent at the outset of the complaint.

2 points arise:-

1.     The procedures for vetting complaints appears to be woefully inadequate and there is 
no disincentive on the complainer by way of any financial penalty.

2.     Some work will become simply uneconomic on this basis many transactions are at a
level of £300 or below.
3.     These two points alone are sufficient to suggest that the proposals are grossly 
inequitable and that the Bill should not be allowed to progress without substantial amendment
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Submission from Stewart & Bennett for the Legal Profession and Legal Aid (Scotland) 
Bill

As a law practice trading within private partnership in Scotland we wish to bring the following 
concerns to the Committee as regards what will be considered to be the negative impact both 
on consumers and the legal profession itself from the enactment of the Legal Profession and 
Legal Aid (Scotland) Bill as it presently stands. 

Compensation 

The Legal Services Complaints Commission will have power to direct a practitioner to pay 
compensation of up to £20,000.00 to a complaining client.  In the last two years the upper 
limit of such compensation following upon a finding of inadequate professional service 
increased from £2,000.00 to £5,000.00 but the Commission has quadrupled that sum for loss 
suffered or inconvenience or distress caused to the client as result of the IPS.  Clearly it is a 
punitive measure against the solicitor from which the complainer benefits.  No explanation of 
how this figure was computed has been given or indeed any justification provided for the 
sharp increase.  It is assumed to be
based upon income.  If that is indeed the case then how can there possibly be justification for 
an across the board figure of £20,000.00?  There are enormous income disparities between 
solicitors cross border and indeed between urban and rural communities.  We appreciate that 
it was the English White Paper on Complaints Handling that introduced the £20,000.00 figure.  
An English solution appears to be being imposed on a Scottish problem. 
Many Scottish firms operating from an income of Legal Aid only will find their position 
untenable in the event of one such award made against them in any fiscal year.  Between 
1992 and 2004 there was no increase whatsoever in the Legal Aid rates in Scotland.  
Subsequent increases were minor and certainly not in line with the increased levels of 
compensation.  Legal Aid rates applicable to solicitors in England are twice those of their 
Scottish counterparts.  This is an anomaly that has never been properly addressed but in our 
view should be reflected in the compensation levels. 

Cost

There is no proper cost or cost benefit analysis of the new Scottish Legal Complaints 
Commission.  It’s predicted budget for the first year is £2.4 million, to be borne by the 
profession What check will be put upon the general levy that is imposed on each individual 
case? 

No Fault Liability 

It has been propagated that the charging mechanism for the Commission is based on the 
premise of “polluter pays”.  This is not the case.  Irrespective of whether or not a complaint is 
upheld the practitioner complained of is expected to pay a case fee (presently estimated at 
£300.00).  To put it mildly this gives concerns for an abuse of process.  It will act as a positive 
encouragement to dissatisfied (justified or otherwise) clients feeling free to advance even 
nonsensical claims as there will be no financial deterrent upon them not to do so.  It is only 
equitable that those advancing frivolous claims, at the very least, should be made to pay the 
Reporter’s fee.  It is strongly felt within the profession that this particular aspect of the 
Commission’s powers is a clear breach on the individual solicitors human rights.  There is 
absolutely no balance in a system where if the complaint is upheld the solicitor pays and if the 
complaint is not upheld then the solicitor pays.  This is contrary to natural justice. 

Access to Justice

As already touched upon Legal Aid practitioners work with marginal profit levels.  The 
compensation awards that can be made against them have quadrupled without there being a 
correlative increase in Legal Aid rates.  Practices operating solely from Legal Aid are unlikely 
to be able to absorb the increased costs.  Such practitioners regularly undertake Legal Aid 
Advice and Assistance work that garners them very small fees, regularly less than £150.00.  
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Having regard to the complaint levy fee alone such practitioners are unlikely to consider it 
worth their while continuing to do such work.  The present Legal Aid rate for Advice and 
Assistance amounts to £40.50 per hour.  To pay for one complainer’s Reporter’s fee alone a 
solicitor would require to complete seven-and-a-half hours work, virtually a full working day.  
Likewise this will impact upon a solicitors willingness to take on board particular types of work.  
There are various areas of the law (including divorces, boundary disputes and interdict 
actions generally, to give but a few examples) where clients rarely feel that the law has 
served them well.  In many of these cases there is no absolute solution for a client and a 
compromise is forced upon him either through expediency or the Courts.  These dissatisfied 
clients basically look to take out their frustration upon their legal advisor.  The system as laid 
down by the Commission will frankly encourage them to do so. 

Independence

The Commissions Committee will be appointed by Scottish Ministers.  Therefore these 
appointments are political.  It is a genuine concern that these appointees will be swayed by 
political opinion and there will not be neutrality in dealing with complaints.  Many solicitors fear 
the Commissions appointment will go the way of the FSA whose rulings against IFAs are 
based on political pressure and no proper findings of negligent handling. 

Appeal

The only appeal within this system is to a further committee rather than a stand-alone, 
independently appointed body.  No indications have been given this as a level of proof that 
will be considered by the Commission and the Appeal Committee yet the Commission has the 
right to deal with a negligence case valued at less than £20,000.00.  No guidance is given as 
to the burden of proof.  In acts of negligence against every other professional body this simply 
does not happen and the complainer is obliged – appropriately in our view – to establish his 
loss to the satisfaction of a Court.  Yet in this instance the Committee is made up of a majority 
of lay persons who carry the same powers as Sheriffs and Judges.  Why then are solicitors 
adjudicated upon by political appointees with no legal background whatsoever?  All 
negligence claims should remain within the appropriate forum at the Sheriff Court or Court of 
Session. 

Human Rights

Having regard to the foregoing we cannot accept the new system complies with the European 
Convention of Human Rights.  The Board is politically appointed no solicitor representation is 
guaranteed, there is no proper appeals forum and case fees are paid by the solicitor even if 
he is exonerated. 

We would ask the Committee to take all of the foregoing in to account when finalising the 
terms of the Bill.   
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Submission from Chris Stuart for the Legal Profession and Legal Aid (Scotland) Bill 

My background 
At the outset let me confirm my own background is as a property lawyer in Scotland for over 
25 years. My work has been mostly residential conveyancing, but also some commercial 
conveyancing, some Wills and other general private client work. I have no experience of legal 
Aid and am therefore making no comment about Legal Aid proposals. 

Some General Concerns 
I am concerned that the Scottish Executive and the public at large have a very false 
perspective regarding the legal profession. Lawyers are an easy target and everybody loves 
to hate them. There are numerous anti-lawyer jokes (only recently I watched on television the 
film Super Nova about the destruction of the world and comment was slipped in that those 
chosen to be saved for the good of mankind would not include lawyers) and the media love to 
run articles making us out to be money grabbing and incompetent. All this may be “fun” but 
the reality is that the perception is not only untrue but is actually highly offensive. The majority 
of solicitors in Scotland are extremely hard working (often long hours for no extra payment), 
honest men and women who care passionately for their clients and are providing an excellent 
service, in increasingly difficult circumstances, and with little thanks or understanding from 
society. The majority are not earning the kind of income which the public fondly imagine. 
Indeed with the current tax laws of this country there is little incentive to earn any amount into 
the 40% tax bracket as that is increasingly hard work for a self employed person. The sheer 
volume of legal work being undertaken daily in Scotland is staggering. You will hear nothing 
from the vast majority of clients who have no complaint to make. What we are dealing with 
here is an extremely small percentage. It is believed that complaints account for less than 1% 
of the total volume of legal work carried out in Scotland.  

Let us have some perspective then. 

Good Points about the Bill 

Emphasis on Resolution 
I am pleased to note there is a stated emphasis on resolution between the client and the 
solicitor. Most issues, I am sure, arise largely owing to a lack of communication and could 
therefore be dealt with amicably if there was better communication between the solicitor and 
their client. Both sides of any dispute need to address this. 

This is also in accordance with the general legal principal that an “injured” party is under a 
duty to minimise their loss. Generally this means that an injured party should always give the 
other party the opportunity to rectify matters before instigating further action. This is only right 
and proper. 

Complaints handled outside the Law Society 
For years the problem for solicitors has been that nobody has fully looked after our interests. 
The public perception is that the Law Society always favours solicitors and not the client but 
that simply is not true. With complaints being processed outside the Law Society, in time, the 
Law Society will hopefully become more like a Union for the legal profession and we will 
eventually get a more robust representation of our interests. 

Bad Points about the Bill 

Claim by Any Person having an Interest 
This is too wide. Solicitors undertake work exclusively for their client. Under the law of agency 
the solicitor is agent for their client who is principal. A solicitor cannot owe a duty of care 
beyond that. If what is done by the solicitor affects others, then it could be  argued the client 
(as principal) is actually responsible. A solicitor has a duty to act in the best interests of their 
client. I am concerned that the proposals could lead to all sorts of persons making a 
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complaint. This in turn could lead to solicitors feeling unable to undertake certain actions for 
the benefit of their client (which hitherto would be considered quite normal) for fear of 
generating a complaint. I have seen evidence that this is already happening. A solicitor must 
advise a client what is best in that client’s interests, not worry about whether that advice may 
be adverse to some other party who might then lodge a complaint. 

Board with non-lawyer majority 
Care will be needed to ensure there is sufficient legal representation. It is clear having read 
the Ombudsman’s reports over the years and also some Complaints Reports that lay people 
do not always have a full understanding of all the issues that can arise in legal transactions. 
Any form of justice must be fair and must be seen to be fair. I am concerned that the Board 
could be prejudiced and biased against the legal profession, and could lack a full 
understanding of the issues. While I appreciate the need for lay persons to be involved I am 
concerned that high standards of impartiality and understanding by those lay persons will 
need to be applied. What proposals are there to ensure this? 

Maximum Compensation of £20,000 
If a solicitor makes an error and a client suffers loss a claim for negligence can be made and 
dealt with as an insurance matter so that the client is recompensed. I have no difficulty with 
that, although there is still a high self insured amount and premiums will be increased to 
compensate. 

But if, in addition, the solicitor is to face a compensation penalty of up to £20,000 then frankly 
this could put a solicitor out of business. I am concerned that the awards of compensation 
could be made without any real sense of proportion to the complaint, or the damage they 
could cause. The Scottish Executive should be aware that solicitors can not insure against 
compensation awards. Such payments will have to come from the solicitor personally. An 
insurance company would never consider insuring against compensation awards without a 
right of appeal. 

I am in no doubt that solicitors (especially, but not exclusively, sole practitioners and smaller 
firms) will go out of business as a result of these proposals. This means that local employees 
will be out of work and access to legal services, especially in rural areas will become 
increasingly difficult to obtain. 

Human Rights 
It cannot be right (morally or legally) that a solicitor has to pay £500 towards a case being 
heard whether found “guilty” or not. This is frankly outrageous. I have serious misgivings that 
this could lead to a claim culture as there will be an obvious incentive to clients (and others) 
threatening to make a claim. Solicitors will become wide open to blackmail. In an average 
conveyancing transaction a legal fee of say £650 will generate a profit element of about £150. 
It is therefore blindingly obvious that a charge of £500 will more than wipe out any profit made 
from a transaction which generates a claim. This is grossly unfair on the legal profession. 

In addition the Bill provides no right of appeal to the solicitor against any finding of the Board. 
Again this has to be contrary to human rights. I am concerned, however, that even if 
amendments are made to allow an appeal – this could prove so costly and time consuming 
that most solicitors could not afford to appeal, even if they feel they have a good case. 

Summary 

All of us in any walk of life like to think that we work hard, to the best of our ability and do a 
“professional” job. In my view the true professional is the one who has personal liability for 
what they do. Lawyers come into that category. 

The standards being applied to solicitors seem to be getting increasingly more onerous and 
unrealistic. Nobody on this planet is perfect and nobody can be 100% correct all the time. It is 
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logical therefore that even the most diligent and able solicitor will at some point in their career 
have a complaint lodged against them. The proposed system seems likely to generate more 
complaints and like most government bodies nowadays the Complaints Commission will need 
to process numbers of complaints to justify their own existence. The implications of this are as 
obvious as they are worrying. 

There is a flip side to all this. The Scottish Executive want to make the legal profession more 
accountable. In theory that is fair enough – but the system must be as fair and reasonable to 
lawyers as it is to the public. What safeguards are being put in place to ensure lawyers 
receive a fair hearing? 

Working Conditions for Solicitors 
This needs to be addressed. For years solicitors have granted Letters of Obligation in 
conveyancing transactions. We do this to cover time gaps in search reports because the 
system is less than perfect. Effectively the legal profession shores up the whole system. We 
get no thanks or recognition for this – indeed we pay insurance premiums because in granting 
such letters we are personally taking on a risk (and some solicitors have had to pay out in 
costs as a result) that is really the responsibility of the client. My personal view is that this is 
madness. The solicitor is not party to the transaction and should not be making any personal 
undertakings to shore up a system which is flawed (and certainly should not be paying for the 
privilege of doing so). 
Perhaps the legal profession should simply stop doing this (then no conveyancing transaction 
could settle) and let the Executive find a solution? 

We have to work with a land registration system which is far from perfect. The problems with 
the system are too numerous to go into here. But they stem from lack of funding, lack of 
physical space and lack of sufficient numbers of trained staff to deal with the sheer quantity of 
the workload. 

We have to deal with the total shambles that is Stamp Duty Land Tax. This now much better 
than it was but remains difficult to deal with in many instances. Another example of 
government incompetence and failure to listen to advice from those at the coal face. 

We have the difficulties of dealing with the numerous mortgage lenders. They are all trying to 
achieve the same end legally – but there is a distinct lack of joined up thinking here. 
Effectively a solicitor has to apply a different set of procedures and comply with a different set 
of instructions for each lender to the same job. Nobody is addressing this. 

We have the difficulties of dealing with builders missives in purchase of new houses. For 
years lawyers have been trying to get builders to have fair and reasonable contracts, but 
without success. I believe the Scottish Executive is at last looking at this – but it has taken 
years.

We have the difficulties of dealing with ever changing legislation on just about everything. 
MPs and MSPs of all persuasion have a habit of tinkering with legislation so that it has 
become increasingly difficult for anybody, even lawyers, to understand what the current law 
actually is. 

The above are just a few points but there are many more. Even just dealing with Money 
Laundering Regulations is a time consuming part of every transaction. My view is that even 
for the simplest of conveyancing transactions a lawyer should be charging a minimum fee of 
at least £650 to make any profit. Solicitors must be allowed to make a profit, otherwise there 
is obviously no point doing the work. Legal fees are forever under pressure to be lowered. 
BUT the public cannot have it both ways. They want an increasingly better standard of service 
(and rightly so). They want everything done quickly and they want it done cheaply. There is a 
cost implication and a time implication. The threat of increasing numbers of complaints means 
that solicitors will no longer undertake work cheaply, will no longer be prepared to work to 
ridiculously short time scales - and in many cases will simply not be prepared to undertake 
certain types of work.  

1015



LB237 

It is also time that the difficulties of the legal profession, as indicated above, were recognised 
and some action taken to deal with them – in my view the responsibility for many of these 
matters lies squarely with the Scottish Executive. 
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Submission from Michael Tavendale for the Legal Profession and Legal Aid (Scotland) 
Bill

I wish to make submissions to the Parliament’s Justice 2 Committee in connection with the 
above matter and in particular to address a number of points of concern. 

As a practising solicitor of some 26 years with wide experience in all aspects of the law, I am 
disgusted at what appears to be a complete lack of justification for increasing the level of 
compensation for inadequate professional service to £20,000.  As far as I can see, there is no 
justification for such an excessive rise from the current level.  I could perhaps understand an 
increase of that magnitude if a similar increase was being made to legal aid fees or in the fees 
which are charged by solicitors but, of course, fees in each of these fields have continued to 
be eroded over the years.   

I am also very concerned regarding the potential costs involved and the levies which will be 
placed upon us.  As a solicitor in a small country practice, we are continually faced with 
increasing overheads and diminishing returns and the increasing cost of “red tape” which is 
continually foisted upon us both by the UK Parliament and more recently by the Scottish 
Parliament.  We must be the profession with the highest degree of regulation in this country.   

I am particularly concerned that the passing of the Bill will lead to a mushrooming of the 
already high number of spurious complaints and it does appear to me that there is no 
provision for any special levy to be refunded to the solicitor in the event that the claim is 
rejected or for any costs to be levied on any unsuccessful claimant.  To that extent, I am 
extremely concerned that this will become a “chancer’s charter”.  Already, any complaint 
which is made has to be investigated by myself as the firm’s complaints partner and this 
already takes up an inordinate amount of time and particularly so, given the number of 
completely spurious complaints that have been made in the past and I believe that the 
Committee needs to carefully consider these matters.

As ever, we find that, despite the essential service that solicitors provide, we are, in the eyes 
of many, an “easy target”. 

My other main area of concern is with regard to access to justice.  The onset of fixed fees in 
civil legal aid cases has already led us to seriously consider whether or not we should 
continue to provide services in respect of civil legal aid work and this is particularly becoming 
the case with regard to matrimonial work.  It is simply impossible to obtain a profitable return 
on such work and if we are to be subject to a potential “fine” of up to £20,000 for undertaking 
a piece of work which may be worth only £200, then we will seriously have to consider 
whether it is worthwhile to provide that type of work.  So many areas of the law are becoming 
increasingly complicated requiring increasing amounts of time to be spent on them with little 
or no return.   

I am also concerned regarding the Human Rights aspect.  There appears to be no provision 
whatsoever for an appeal against the decision by the Commission on a service complaint and 
that must be fundamentally wrong.  I also question whether there is any need whatsoever for 
the Commission in the first place.  At present, if a solicitor has been negligent, then he can be 
sued through the Courts.  This appears to be an attempt to subvert the role of the Courts in 
such matters without any right of appeal. 

I trust that the Committee will take this submission into account. 
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Submission from Alan Cook for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can be made to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this email before the Justice 2 Committee. 
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Submission from Craig Harvie for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to outline my concerns about the above Bill. I consider that the Bill is flawed in 
several respects and that it will not improve on the complaints system currently operated by 
the Law Society of Scotland. 

They key issues that arise from the Bill are as follows:- 

1. Cost

No detailed cost or cost-benefit analysis has been undertaken in respect of the new Scottish 
Legal Complaints Commission. However, it will undoubtedly cost more than the Law Society’s 
existing Client Relations Office, particularly as the work currently carried out on a voluntary 
basis by committee members and reporters will in the future be conducted by paid 
employees. These costs are proposed to be met by a general levy on the legal profession in 
addition to fees charged to solicitors for every case considered, whether upheld or not. 

If the government feels that a completely independent complaints system is required by the 
public, then the public should fund it. As usual, the real costs of the scheme will only reveal 
themselves once it has been up and running for some time. This will almost invariably be 
greater than any cost estimates produced at a time when the details of the scheme have not 
been finalised. In effect, the proposal to pass the burden of the expenses of the scheme on to 
solicitors will amount to a tax on practicing law in Scotland. 

There is no point in having change for the sake of it. Detailed and reliable costings must be 
obtained in relation to the new Commission. Unless such costings clearly demonstrate the 
new Commission will be equally or more cost effective than the current Law Society scheme, 
Part 1 of the bill should not proceed. 

2. Levels of Compensation 

The proposed increase in the level of compensation for Inadequate Professional Service 
(“IPS”) from £5000 to £20 000 has no justification and is unacceptable. It is shocking that 
such sums should be contemplated in circumstances where the service has been poor rather 
than negligent.  

What other trade or profession has to endure such a system? In any other service sector, if a 
business provides a shoddy service, the customers will simply take their business to a 
competitor in the future. The market corrects problems with shoddy service. 

It seems that the figure of £20 000 has been introduced for no other reason than that is the 
proposed level in England and Wales. So much for Scottish solutions for Scottish problems! If 
there is no ground swell of public opinion and evidence of consumers actually needing such a 
remedy, why is being introduced at all? 

Surely there would be more voter demand to introduce IPS claims for e.g. car mechanics, 
estate agents, builders, electricians etc. It is in these unregulated sectors that consumers 
would benefit from such increased rights.  

Also, no other regulated professions are being saddled with such a system (as well as the 
privilege of paying the costs of running it!). Why are doctors, dentists, surveyors and 
accountants not being subjected to such a burden on their ability to provide professional 
services?  

Solicitors have paid for their “monopoly” on legal services with the guarantee fund and the 
master policy. Any additional burdens are not justified. 

3. No Fault Liability 
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It is not reasonable to require the solicitor to pay a case handling fee irrespective of whether 
the complaint is upheld. Such a rule will provide scope for abuse as, from a purely economic 
perspective, it will be in solicitors’ interest to pay a sum just less than the case fee to clients 
with unfounded complaints.  

The solicitor should not be obliged to contribute where the complaint is not upheld. In 
addition, there should at the very least be the ability to charge the complainer where it is 
decided that the complaint was without foundation, or made in bad faith. 

4. Conduct Issues 

The new commission should not have any power to compel the Law Society to take specific 
action in any conduct issues. The ability to determine whether a person’s conduct falls short 
of the required standard is one of the core principles of being a profession. 

5. Guarantee Fund/Master Policy 

The Bill gives the new Commission the power to oversee the running of both the master 
policy and the Guarantee Fund. No justification for these powers has been offered and there 
was no mandate for their introduction in the Scottish Executive’s consultation. 

6. Access to Justice 

There are certain types of work such as conveyancing and civil litigation, particularly 
matrimonial matters, which involve advising highly demanding clients who are undertaking a 
stressful experience. These are more likely to give rise to complaints than other types of work.  

If the current scheme were enacted, there is no doubt that high street firms around Scotland 
will have to increase fees significantly and/or withdraw from some types of work altogether. 
Either way it is the public who will eventually lose out. Particularly as regards smaller firms in 
rural areas and as regards legal aid (where there is no prospect of passing costs on to clients) 
it will become difficult for clients to obtain advice about certain types of matters. This cannot 
be in the public interest. 

In addition to the damaging effect on access to justice, any downturn in the solicitors’ 
profession could have serious economic impacts, particularly in rural areas. 

7. Human Rights 

In terms of the Scotland Act, any legislation which is incompatible with EC Law or the ECHR 
is ultra vires. 

Appointments to the new Commission are made by the Scottish Ministers and there is no 
guarantee of solicitor representation. In addition, there is no right of appeal allowed. This is 
contrary to Article 6 of the ECHR. 

It is one of the fundamental principles of EC law that EU citizens have the freedom to pursue 
their chosen trade or profession without disproportionate or intolerable interference from the 
state.

The right to pursue your chosen profession is a “property” right in terms of Article 1 of 
Protocol 1 of the ECHR. 

Article 14 of the ECHR provides that convention rights are to be enjoyed without 
discrimination. I understand that membership of a particular profession has been recognised 
as a distinct group which can be discriminated against.   

There is no evidence that an increased IPS award is needed. To introduce such a rule simply 
because it applies south of the border is not a sufficient justification. Likewise, what is the 

1020



LB240 

justification for making solicitors bear the cost of the scheme? These measures are therefore 
unjustified and are not proportionate. 

The IPS procedure applies only to solicitors. No other regulated professions are compelled to 
operate such a scheme. To force solicitors alone to accept such a scheme is discriminatory. 

 It would therefore appear that the Bill violates Article 6, Article 1 of Protocol 1 and article 14 
of the ECHR. 

Conclusion 

As currently drafted, the Bill is flawed and many of its provisions place an unfair burden on 
solicitors. It will also have an adverse effect of the public interest generally. I would hope that 
the foregoing points will be considered carefully by the Parliament and substantial 
adjustments made as appropriate. In any event, I do not see that the Presiding Officer could 
safely sign the declaration of convention compliance for the bill for the reasons which I have 
outlined.

I look forward to hearing from you. 
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Submission from Kenneth Dalling for the Legal Profession and Legal Aid (Scotland) 
Bill

I refer to the above matter and wish to associate myself with representations which have been 
made both by the Law Society of Scotland and the Society of Solicitors in the Supreme 
Courts of Scotland. 

I understand that the representations made by each of these bodies will count only as single 
representations whereas this communication will be counted in addition thereto.     
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Submission from David Ballantine for the Legal Profession and Legal Aid (Scotland) 
Bill

Many of the provisions of this Bill are contrary to natural justice and must not be allowed onto 
the statute book. This is a timely warning to those responsible that the Bill must be subjected 
to the most detailed scrutiny to ensure that these provisions are not enacted in their present 
form.

As an example, refer to S.7 and S.8 where the Commission is empowered to determine a 
complaint and then to impose draconian penalties on practitioners with apparently no right of 
appeal. These are quasi judicial proceedings conducted by a body which is a government 
body and not part of the independent judiciary and its powers will subject the legal practitioner 
to serious injustice of a kind to which no other citizen or group of citizens is subjected, 
including the injustice of being ordered to pay expenses of the procedure even where the 
complaint is not upheld. 

It is impossible to believe that any parliament could contemplate enacting such legislation. 
Please bring this matter to the attention of the Committee urgently. Those who advise the 
Scottish Ministers have a duty to ensure that they are not allowed to place before Parliament 
legislation which makes a mockery of democracy, fairness and above all natural justice. 
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Submission from David Halliday for the Legal Profession and Legal Aid (Scotland) Bill 

I have been a solicitor in private practice for 20 years or so. I would be grateful if you would 
consider this response to the terms of the Bill. 

I would like to stress that I am entirely sympathetic to the view that there ought to be 
established a new body, quite independent of both government and the profession, that can 
consider certain complaints made against solicitors. However, I do object to some key 
aspects of what is proposed on the grounds that they are unfair or unworkable or both. 

1. Cost
I do not think it at all fair that the scheme should be even partly funded by a charge made on 
the solicitor against whom an unsuccessful service complaint is made. I cannot think of any 
other system for the provision of redress, whether here or abroad, that punishes the 
successful party in this way. The only way to avoid the stress, concern, time and cost of 
successfully defending an unjustified complaint, and then having to pay for the privilege, may 
simply be to take the decision never to accept instruction in relation to the kind of matter 
which is statistically more likely to give rise to an unjustified and unsuccessful service-based 
complaint. Does the committee feel that there is no such thing as an awkward or 
unreasonable client and does it not see that in the future such people might find it more 
difficult than at present to find someone willing to act for them ? The risk is that only the 
charming and articulate will find anyone willing to represent them.  

Is there to be no provision at all for an award of some kind against an 
unsuccessful complainer? What about a serially unsuccessful complainer? Does the 
committee entirely discount as ludicrous the possibility that some complaints might be made 
maliciously?

I would prefer, if necessary, a higher charge to be made against a solicitor who is found guilty 
than that there should be a flat charge with both the guilty and innocent paying the same. To 
an extent, of course, a solicitor will have failed in some way simply because a complaint has 
been made but not in the sense or to the extent that he must be guilty of what is alleged and 
so should be punished in this way.  

2. Level of compensation
I cannot see that a figure of £20,000 is at all an appropriate one for this jurisdiction given the 
levels awarded for other types of wrong. It looks as if the Bill just apes the English proposal 
with no thought or consideration of the matter at all. The sums awarded in compensation and 
the sums earned by solicitors in Scotland are generally far smaller than their equivalents in 
England.

3. Liability in negligence
It surely cannot be fair that solicitors, unlike every other provider of goods or services, are not 
allowed to have complaints of negligence against them determined by the courts. This is a 
question of law and should be dealt with as such. I cannot see why it is seen as acceptable to 
deprive solicitors of the right to a proper judicial determination of this kind of complaint. 

I am very grateful to you for taking the time to consider what I say. 
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Submission from David Morrison for the Legal Profession and Legal Aid (Scotland) Bill 

I understand that Friday, 21st April, is the deadline for written submissions to be made to you 
in connection with this Bill. 

My submissions to you are as follows:- 

1. I am a partner in a two-partner firm here in Aberdeen.  In addition to my partner 
and myself there are three other solicitors. We are certainly not a large firm and 
almost all our work is carried out on behalf of ordinary people.  Our clients are 
very often involved in difficult legal and personal circumstances. There are many 
other firms throughout the country similar to ourselves, who act for the same sort 
of clients. The new Bill allows a client to make a complaint to the new Complaints 
Commission and I understand that, except in very exceptional circumstances, as 
soon as a complaint is made the firm against whom the complaint is made is 
required to make a payment to the Commission for the complaint to be 
investigated and determined.  I know of no field of law where a payment has to 
be made by someone against whom a complaint or charge is made before that 
complaint or charge has been proved against them.  The procedure would seem 
to be contrary to natural justice. 

I consider that if the Bill becomes law in its present form, it may be necessary for my firm and 
many other firms to withdraw from providing certain legal services.  This would be very much 
against the public interest. 

2. I accept that if an error is made and that causes loss to a client, compensation 
should be paid.  At the moment clients have protection under The Law Society of 
Scotland Master Policy.  The Bill, however, gives the new Complaints 
Commission the power to impose a penalty of up to £20,000 without proof of fault 
or loss. 

3. The Bill provides no right of appeal from the decision of the Commission by either 
the solicitor or the complainer.  I understand that the Law Society has obtained a 
Opinion on this matter from a recognised expert on the European Convention on 
Human Rights and the content of the Opinion is that if the Bill is enacted in its 
present form, it will include provisions contrary to the ECHR and therefore ultra
vires of the Scottish Executive in terms of the Scotland Act.

4. The Bill contains no detail about how the new Complaints Commission will 
operate and how it will be funded.  It is essential that such detail is provided in 
advance of the Bill becoming law. Without complete transparency the 
Commission will not have support from either members of the legal profession or 
members of the public.  It appears that the Commission is being set up to be 
completely independent of the legal profession. However, if the Commission is 
not set up to act in a fair and impartial manner, it will not have the confidence 
either of the legal profession or those whom the Bill is intended to help, namely 
members of the public. 

I hope that the Committee will take account of my comments. 
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Submission from David Nellaney for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing in respect of the above Bill.  My main areas of concern with the proposed Bill are 
as follows:- 

Increased Cost

A lot of the work currently undertaken by the Law Society of Scotland’s Client Relation Office 
is done by volunteer reporters and committee members.  If an independent body was set up 
salaried employees would replace these volunteers.  This will clearly have an impact on the 
cost to the profession.  It is of concern that the ultimate cost of the body will be borne by the 
profession and some businesses will be put at risk as a result of this. 

Furthermore, it is of concern that the Bill proposes a £300 levy to be paid by the solicitor in 
the event of a complaint being made, irrespective of the complaint being upheld or rejected.  
Therefore, even if a solicitor is totally exonerated there will be a cost to the solicitor or his/her 
firm.

Compensation

The Bill proposes an increase in compensation for inadequate professional service to a 
maximum of £20,000.  This is a significant increase and to a figure which is arbitrary. 

There is a possibility that the public will consider this to be a risk free, cost free alternative to 
pursuing a matter of professional negligence through the courts.  Compensation at this level 
may encourage spurious or vexatious claims. 

Clearly, the significant increase in compensation could put businesses at risk. 

Advice Deserts

As a result of the increase in costs and compensation, solicitors may have to consider 
carefully the areas of work and clients they represent. 

It is typically in areas of work where the public rather than businesses are represented that 
complaints arise.  It would not be beneficial to the public for firms to restrict the areas of work 
that they do for fear of the cost implications should a complaint arise. 

Furthermore, it would not be of benefit to the public if clients who were identified as “difficult” 
were not represented because of the potential cost implications. 

Independence

The Bill suggests that appointments to the Commission Board should be made by Scottish 
Ministers.  This means that the new Commission would not be independent from 
Government.  Further, the Bill does not allow for the right of appeal to a body independent of 
the new Commission. 

The proposed reforms, in my opinion, do not strike a fair balance between the needs of the 
public and the legal profession. 

I should be obliged if you could consider these comments. 
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Submission from David Newton for the Legal Profession and Legal Aid (Scotland) Bill 

I would wish to make the following comments for consideration by your Committee in relation 
to the above Bill.   As a solicitor who has practiced for over 30 years in an area which has 
suffered very high levels of unemployment I have as a result conducted much work under the 
Legal Aid Scheme. I consider that some of the provisions of the proposed Bill  require to be 
altered.

Finance & Complaints Levy

In areas of deprivation and given the low rate for legal aid work compared with the private rate 
charged by city firms the provisions of the Bill as put forward would have far reaching 
consequences in continuing to run a business profitably.   To suggest that solicitors would be 
required to pay a levy for mediation and for a cost of investigation of a complaint which is not 
proved against the solicitor is totally unjust.   Unfortunately there are a considerable number 
of the public who make complaints for no good reason and in the knowledge that there is no 
charge for a member of the public making a complaint they will continue to do so.   At present 
solicitors are not levied for the investigation of a complaint or indeed for mediation.    Most 
solicitors try and mediate their own complaints direct with the complainer before the matter 
reaches the Law Society. However, there are matters that do proceed and the system as 
proposed will be open to abuse if solicitors are asked to pay for complaints that are not found 
against them. This is against all rules of natural justice. 

At the present time all solicitors do technically pay an annual levy towards the complaint 
system, through their subscriptions to the Society.  If there is to be a general annual levy then 
it would seem that that would be sufficient to run a system without levying each complaint. 

There are mischief makers in society and I am quite sure that quite a number will take the 
opportunity of making invalid complaints if they know a solicitor has to pay for the process.  
Solicitors must be on a level playing field with complainers and if no charge is to be made to 
the complainer then similarly no charge should be made to the solicitor. 

Compensation

The suggestion that compensation levels should increase to £20,000 is a matter which I hold 
in amazement.  In Scotland apart from a very few large city centre firms the major number of 
practices are small parochial high street practices who have a direct contact with their 
community and provide them with a service.  To suggest that awards of up to £20,000 be 
allowed shows a distinct lack of understanding from those who drafted the Bill of the reality in 
solicitors practices. 

At the present time solicitors have insurance indemnity for any errors that they make and 
through that Scheme if there is an error a client is fully compensated.   Further, solicitors also 
pay into a Guarantee Fund so that if one of their number is dishonest and takes clients money 
then the clients are fully compensated. 

So far as compensation is concerned there is no good case to have a figure of up to £20,000 
being paid for compensation.   The level for compensation has only recently risen for 
inadequate professional services to £5,000 and to even consider quadrupling that figure is 
beyond comprehension. 

The present government have quite rightly had a policy of access to justice for all.   If the 
compensation level is retained at £20,000 then that will have the effect of denying access to 
justice for many since firms will not take on what they perceive to be problem cases or for 
problem people who might be those who would complain. If the level is increased and awards 
are made taking account of the figure of compensation of £20,000 then many small firms will 
close. 
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I would urge your Committee to consider very carefully the effect this proposal would have on 
the small firms which operate throughout the country particularly in rural, housing schemes, 
and suburban areas. 

Guarantee Fund & Indemnity Policy

In relation to Section 29 of the Bill it is difficult to comprehend how a Commission dealing with 
complaints can monitor the effectiveness of the Guarantee Fund and the arrangements under 
the Indemnity Master Policy.     The Guarantee Fund has operated effectively for many many 
years and it is certainly not clear why a body such as the Commission could have the 
necessary skill and understanding to monitor the Guarantee Fund when they are dealing with 
complaints. The same comments apply in relation to the   

Master Indemnity Policy where all claims are dealt with by independent insurance companies 
including the fixing of the annual premiums. It is a requirement to practice law that a solicitor 
contributes to the Master Policy and through this the public are well protected. 
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Submission from Legal Defence Union for the Legal Profession and Legal Aid 
(Scotland) Bill 

Our comments are restricted to that part of the Bill dealing with solicitor complaints and 
should be read along with our earlier submission to the Executive consultation. As explained 
in our covering letter we would wish to give oral evidence to the Justice 2 Committee to 
expand on, and where necessary, to clarify our comments further. For ease, our numbering 
refers to the sections in the Bill. 

       1 (and Schedule 1)   Appointment of Commission Members 

The independence of the new Commission is of vital importance to establish trust both in the 
minds of the profession as well as the public.  This independence may already have been 
somewhat skewed by comments from the Executive about the complainer being put at the 
heart of the new system.  An independent system should favour neither solicitor nor 
complainer, be fair to both sides, be reasonably accessible to the public, and be efficient in 
the resolution of complaints.  Given the requirement for independence, it does not make 
sense to have members of the Commission appointed or dismissed by the Scottish Ministers.  
This is surely the same point which caused the ‘Temporary Sheriff’ problems in the criminal 
courts.
In addition, we believe that ECHR compliance would indicate the need of an appeal 
mechanism which is reasonably simple and not prohibitive in cost. It may be enough in this 
regard, to establish an appeal panel of three members, with provision for prior certification by 
the Chairman of the Commission or other identified person that a significant issue of fact, law, 
or quantification exists in a particular case warranting an appeal .This should remove any risk 
that the new Commission might have its efficiency encumbered by unnecessary appeals. 

2  Receipt of complaints: preliminary steps 

This is one of our most serious concerns. In section 2(3), the definition of any person having 
an interest to complain, includes any person directly affected.  We would strongly urge 
the Executive to reconsider this definition as it is fundamentally at odds with the reality of how 
the law is intended to work. There has been an unfortunate reliance on jargon about all 
persons in contact with the law being “consumers”, or “service – users”, or “stakeholders”.  
The vital distinction which must be maintained throughout is between clients, to whom 
solicitors owe a vast complex of duties and obligations within the law, and others who are 
intended to suffer adverse consequences where their interests may be in conflict or in 
competition with the interests of that client. It is the purpose of the law to impact on 
people. If solicitors did not ‘affect’ the lives of other persons whose interests were in 
competition or in conflict with the client’s interest then they would not be doing their job.  
Under this definition (for example) the entire prison population of Scotland will have an 
automatic right to complain against the Fiscal who put them there.  All disappointed litigants 
within groups like ‘Fathers for Justice’ will have the automatic right to complain against the 
Women’s Aid type of lawyer who has taken legal measures to protect the spouse or partner 
and children.  In any event, for the reasons set out in our comments to Section 13, solicitors 
who have been attacked in a complaint from an “affected” non-client or adversary, cannot 
defend themselves by revealing information as to why they acted in the way complained 
about because that information belongs to the client and not to the solicitor. 

 4   Mixed service and conduct complaints 

This mixture is quite common, affecting possibly as high as 33% of all cases.  Consideration 
will have to be given as to whether there can be a single process of examining the factual 
history and leaving the determination of service or conduct issues by the appropriate body to 
avoid either double jeopardy or a double process which is not to the advantage of either 
solicitor or complainer in terms of time, cost or efficiency. 
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5    Conduct Complaints 

We have already made clear our reservations about the way the Law Society has been 
handling complaints against solicitors for the last fifteen years.  There is an absence of 
published rules, and of procedures which are open, transparent, and ECHR compliant.  We 
would urge that the Bill provide rules for both service and conduct complaints after they are 
admitted through the single gateway. Solicitors and complainers must have access to 
published and predictable rules as to how their conduct or service complaint will be 
progressed within either channel of the new system. 

6    Services complaint: Notice and local resolution or mediation 

We approve of the principle (as per our original submission), but wonder if the intention of the 
Bill is to go further than mediation. Mediation normally applies to a voluntary process, and 
within certain recognised rules.  The intention here may be to have, attached to the new 
Commission, an advisory and conciliation body along the lines of ACAS in the Industrial 
Tribunals system. We strongly support the requirement that there be no admission of a formal 
complaint until reasonable efforts have been made by both sides to mediate or conciliate the 
complaint.

7 Service Complaints: Commission’s duty to investigate and determine 

Another of our serious concerns is to ensure that the whole process is fair. This section refers 
to allowing both the complainer and the practitioner the opportunity of “making 
representations”. This is one of the major problems that exist in the current system. The new 
system will require to ensure that such rights of representation are adequate, fair to both 
sides, and where necessary allow for a hearing with witnesses. See our views at 23 below 
which expand further on this point. 

13 Power to examine documents etc 

Consideration will have to be given to a crucial distinction which divides the entire body of 
complaints and affects questions of confidentiality, privilege, and ECHR privacy of the 
solicitor’s client.  Where the client complains, it is beyond doubt that the client will qualify as a 
person having an interest to complain, if expressing some form of dissatisfaction with the 
legal services provided by their own solicitor.  Where the client complains then clearly these 
issues of confidentiality etc. do not arise.  When a person is admitted as having an interest to 
complaint, and as having expressed dissatisfaction with legal services, and is not a client, 
then the rights of the client (who has not complained) cannot simply be set aside.  No solicitor 
would, in our view, be entitled to give to the Commission any information without being in 
breach of the solicitor’s duties to the client.  Further problems arise in the case of a live 
litigation where the expression of dissatisfaction is from the opponent. Consideration should 
be given to whether, in live litigation cases, the Judge should be notified of the complaint, and 
whether out of respect for the sub judice rule the Commission should defer all such cases 
until the conclusion of the entire litigation, and the progress of any Appeal.  A further problem 
is contractual confidentiality which is commonplace in Industrial Law cases, i.e., where the 
parties have signed a Compromise Agreement which specifically excludes disclosure of any 
relevant information by any party. We do not think either the parties, or their agents, are free 
to disclose information in such cases. 

19  Complaints levy 

We would urge strongly against any imposition of a levy on solicitors who are acquitted of any 
service or conduct complaint. Such a measure is so obviously lacking in fairness that it will 
risk bringing the entire system into disrepute from its outset.  There will also however be a 
more practical application.  There is a growing problem with access to justice. Because of a 
number of measures in recent years, solicitors in general practice and in Legal Aid (who will 
attract the vast majority of complaints under the new system) are no longer able to adhere to 
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the time - honoured principle of the legal profession being open to all persons of all kinds and 
with any kind of problem.  The factors behind this change are often well - intentioned but have 
had an unforeseen adverse effect on the availability of legal services. The Ombudsman has 
commented on a number of occasions on the difficulty of solicitors refusing to take on certain 
clients who are known Complainers. The Code of Conduct and good professional practice 
warns solicitors against taking on any case which they do not have the financial or 
professional resources to handle to a conclusion.  Solicitors are therefore in recent years 
increasingly driven to ask if they can afford even to start taking instructions for certain 
categories of work. In any event solicitors have always had the fundamental right to decline 
instructions in any individual case.  This clause will accentuate that trend, and in the long term 
act against the public interest.  

23   Duty of Commission to make rules as to the practice and procedure 

We would wish to see the publishing of rules requiring equivalent procedures to deal with 
service complaints handled by the Commission and conduct complaints handled by the 
professional organisation.  The present system operated by the Law Society of Scotland is 
seriously lacking in transparent, predictable rules.  In particular, while there are logistical 
problems about having a right to a live hearing in every case, there has to be power to the 
Commission to fix, in appropriate cases, some form of live hearing where witnesses can be 
examined. No Court or Tribunal, or adjudicating body of any sort, can properly deal 
with issues of reliability or credibility without those who are entrusted with the 
responsibility of fair and reasonable judgement having an opportunity to see and 
assess the witnesses and to hear the parties argue their case. We would also regard it as 
essential that the new Commission and its staff would show the same accountability that is 
expected from the solicitors it will be regulating. That means there must be a complaints 
process for those who show prima facie reasonable grounds for complaint as to the way they 
have been treated by the Commission or its staff. 
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Submission from Martin Devine for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

 It appears to assume all complaints (which are not frivolous or vexatious) made 
against legal practitioners have merit and are just.

 I do not agree that the running costs of the commission should be funded wholly by 
the legal profession - the commission should also receive public funds. Although the 
proposal is that polluter pays, this is not achieved. As drafted the proposal is "solicitor 
pays" regardless of whether or not a complaint is upheld.  

 The present "complaints levy" is discriminatory. It will give rise to conflicts of interest. 
It being in the commission's interest to determine that complaints fall within its 
investigative/mediation powers because it is dependant upon the resultant levy to 
fund itself.

 Complaints made prematurely to the commission should be subject to the "frivolous 
or vexatious" test before being passed to the relevant practitioner.  

 Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the professional body, 
but only by the complainant. There is no provision for an independent assessor of the 
commission's handling of complaints. This role should remain with the Ombudsman. 
Appeal to the Ombudsman should be open to both complainant and practitioner.

 There should be the right for all parties to appeal the commission's determinations 
and directions. This exists for conduct matters and will continue. An Appellate 
Tribunal should be established to conduct this function.

 In the interests of fairness, compensation not exceeding £20,000 should be payable 
also to the practitioner for inconvenience, time wasted, distress or stress of  being 
subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Alan Diamond for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Dunoon Faculty of Procurators for the Legal Profession and Legal 
Aid (Scotland) Bill 

I write on behalf of the members of Dunoon Faculty of Solicitors. 

Having considered the terms of the Legal Profession and Legal Aid (Scotland) Bill presently 
before Parliament, we are of the opinion that several of its proposed measures, particularly in 
the context of the proposed Scottish Legal Complaints Commission, deserve urgent 
reconsideration. 

Our principal areas of concern are as follows: 

1. The increase in permitted compensatory levels in respect of inadequate professional 
service from £5,000 to £20,000 is wholly excessive.   It appears that no rationale has 
been provided to justify this increase.   If clients perceive that a solicitor has acted 
negligently, then they can of course raise Court proceedings.   An increase in the 
permitted compensatory payment to £20,000 would appear to us to be intended to 
substitute the decision of the proposed commission for a proper determination by the 
relevant Court. 

2. Costs.   The proposed system will proceed on the basis that a solicitor who is complained 
of will pay case fees whether or not the complaint against him is upheld.    This aspect of 
the proposed scheme lacks, in our opinion, any aspect of an intellectual coherence:  
clearly, it would be much preferable that a higher fee be paid by a solicitor when a 
complaint is upheld.   It seems utterly illogical for the system to progress on any other 
basis. 

3. The number of legal firms operating in this town has decreased steadily over the last 20 
years.   There are now only a handful of legal practitioners operating full time in the town 
of Dunoon, serving Cowal with a population of perhaps 16,000.   It is well nigh impossible 
to attract young solicitors to come to this area.   The implications for access to justice in 
future are transparently obvious.   In that context the aspects of the bill pertaining to legal 
aid will cause particular problems.   Quite simply, routine pieces of legal work will not be 
worthwhile when it appears to be the case when complaint fees are to be upscaled in 
such a dramatic fashion.   Small firms will not be able to absorb the costs of this new 
regime. 

4. Rights of Appeal.   It is bizarre, and in our opinion unlawful, that the proposed legislation 
contains no right of appeal to the determination of a quango.   We understand the Law 
Society of Scotland has obtained the Opinion of a QC who has concluded that the 
Commission will be incompatible with the European Convention on Human Rights if no 
such right of appeal is contained.    Accordingly, if the Bill is not to be found contrary to 
the Convention (which it most certainly will be if it proceeds in its present undiluted form) 
then the Bill must, in our opinion, contain a meaningful right of appeal to a judicial body.   
Failing this, the Commission will to all intents and purposes be usurping, to some extent 
at least, (see above) the function of the civil Courts without even allowing appeal.   This is 
so clearly contrary to natural justice and indeed the aforementioned Convention that we 
are astonished that the Bill has been allowed to reach this stage. 

The above represents the views of Dunoon Faculty of Solicitors. 

1034



 



 

ISBN: 978-1-4061-8132-6

9 781406 181326


	Contents
	Foreword 
	Introduction of the Bill 
	Bill (As Introduced) (SP Bill 56) 
	Explanatory Notes (and other accompanying documents) (SP Bill 56-EN) 
	Policy Memorandum (SP Bill 56-PM) 
	Delegated Powers Memorandum (SP Bill 56-DPM) 

	Stage 1 
	Stage 1 Report, Justice 2 Committee (Volume 1: Report) 
	Stage 1 Report, Justice 2 Committee (Volume 2: Evidence) 
	Written submissions to the Justice 2 Committee – submissions 1 - 250 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




